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PllEFATOHY  NOTE 

rflHIS  Tolume  containB  a  farther  portion  of  the  compre- 

hensive  History  of  Roman  Law  on  which  the  late 
Kofessor  Clark  had  been  engaged  for  many  years.  At  the 
time  of  his  lamented  death  nearly  the  whole  of  the  volume 
was  in  type,  and  the  manuscript  of  the  rest  had  been  arranged 
for  tiie  printer.  Most  of  the  proofs  had  been  corrected,  though 
none  had  been  actually  passed  for  press,  and  though  there 

^  may  be  passages  which  would  have  been  modified  if  the 
•  author  had  lived  to  see  the  book  through  the  press,  no  attempt 
has  been  made  to  guess  at  the  changes  he  might  have  made. 

7^     Of   editing "  there  has  therefore  been  no  question,  d^he 

' necessary  index  and  similar  matters  have  been  provided:  a 

.J 

21  few  misprints  and  slips  of  the  pen  have  been  corrected,  and 
^some  readjustment  has  been  made  of  Section  16  and  its 
Appendices,  in  which,  owing  to  the  fact  that  this  part  of  the 
4^nianu8cript  was  sent  to  press  during  the  last  ilbiess  of  the 
-^author,  there  was  some  displacement  and  dupUcation  of 
.  matter.  Subject  to  this  the  text  remains  as  he  left  it. 

This  is  not  the  place  in  which  to  estimate  the  late  Pro- 
fessor's services  to  the  advancement  of  learning^:  it  must 


•■,"^4     ^  Biographical  notices  of  the  late  Professor  have  appeared  in  many 
y3>ioumal8  (e.g.  The  Times,  July  21,  1917;  The  Yorkihire  Po^t,  July  23,  1917). 
but  the  best  account  of  his  work  will  be  found  in  an  article  contributed  to 
the  Cambridge  Bevteto  (Oct.  18,  1917),  by  an  old  friend,  the  present  Master 
*^ol  Trinity  Hall 

^0;^;^  -icriTa  i^tc^^^  • 
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Vi  PREFATORY  NOTE 

> 

suffice  to  say  that  the  present  volume  will,  it  is  hoped,  be 
found  to  display  the  solidity  and  independence  oi  Judgment 
which  have  characterised  all  his  works.  There  is  a  certain 
fitness  in  the  iact  that  his  last  volume  contains  his  matured 
opinions  on  the  topic  which  always  interested  him  deeply 
and  formed  the  subject  of  his  first  book»  Early  Boman  Itaw/* 
published  nearly  half  a  century  ago*  A  considerable  amount 
of  matter  for  the  volume  on  the  Republic  is  in  existence,  but 
it  is  doubtful  whether  it  has  reached  auoh  a  state  of  {Mcepara* 
tion  OS  to  admit  of  its  being  pubiklied  as  a  book  uudei  Im 
name.  Here  and  there  in  the  present  volume  refeiences  are 
made  to  this  part  of  the  work:  these  it  has  not  been  thought 
necessary  to  modify. 

It  might  have  heen.  expected  that  there  would  be  a  section 
on  the  times  d  Tar^uinius  Superbus.  But  this  revolutionary 
penod  can  perhaps  be  most  conveniently  studied  in  con- 
nexion  with  the  Kepublican  system  which  it  introduced,  and 
it  is  dear  from  the  scheme  outlined  at  the  end  of  the  first 
volume  (BourceSy  p.  149)  that  the  matters  tieated  iu  the  final 
pages  of  the  present  volume,  were  intended  to  close  a  main 
section  of  the  work. 

This  volume*  like  his  other  works^  shews  that  Professor 
Clark's  intellectual  interests  were  not  confined  to  Roman 
Iiaw.  Much  gratitude  is  due  to  the  Master  of  Emmanuel^  who 
has  been  good  enough  to  examine  the  passages  which  deal  with 
points  of  Classical  f  hiioiogy,  and  to  Professor  Chadwick,  who 
has  rendered  the  same  kindly  servke  in  connexion  with  the 
passives  concerning  Germanic  Institutions.  8ome  slips  of 
the  pen  have  been  in  this  way  corrected^  but  the  views  ex- 
pressed have  been  in  no  way  modified. 
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A  certam  nimiber  of  leferenoes  were  1^  blank  or  in- 
complete in  tke  pioois.  In  sucii  ciicumatancea  it  10  not  easy 
to  determine  the  ezaet  intention  of  the  aatiior»  so  ae  to  be 
confident  that  the  blanks  have  been  properly  Med.  Those 
who  have  ezperienoe  in  this  kind  of  diffionlty  wiQ  f osgiye 
ehortcomings  in  this  respect. 

The  neceesary  work  above  mentbned  might  oertainfy  have 
been  better  done  but  it  is  ofiered  as  a  tribute  of  afEectionate 
zeapeet  to  the  Ptof eeaor^a  memory  by  one  who  first  heard  his 
Professorial  Lectures  thirty-five  years  ago  and  has  received 
nothing  but  kindneaaea  bom  him  ever  once. 

W.  W. 

10  June,  1919* 
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Bablt  Roman  CooBtitataoiial  Histcwy^  p.  1.  Eyidence,  old  termino- 
•  logical,  3.  PofisiUe  epigraphic,  ib.  Different  treatm«nt  of  andent 
and  modem  oonstitiitional  law,  Enquiry  limited  to  Aryan 
races  and  primary  States,  ib.  Theoretical  origin  of  States,  7. 
Individual  loimdem,  S.  Bomnhis  and  the  first  three  succeeding 
kings,  ib.  Real  later  organisation  of  preceding  elements,  11. 
Pervading  rminbere,  five,  panc^^ana,  geilfine,  13.  Decimal  factors 
of  a  Host,  14.  Three,  (fee,  15.  Conclusion.  1.  Aggregation  as 
against  division,  ib.  Exception  in  case  of  Romuhan  tribes,  16. 
2.  Fact  or  riction  of  kinship,  ib.  Getw  result  rather  than  unit  of 
tribe,  17.   True  ultimate  unit,  18. 

Early  Roman  Constitutional  History.  In  the  tirst 
Part  of  the  pieaent  book,  the  Frivate  Law  oi  Borne  (the 
developement  of  which  is  the  proper  subject  of  the  whole 
work)  was  seen  to  be,  at  least  in  the  earlier  times,  unavoid- 
ably connected  with  the  Constitutional  Law  and  general 
political  history  of  the  same  State ^.  Accordingly  a  brief 
Ghioikological  Sketch  was  added,  based  principally  npon  my 
own  reading  of  original  authorities,  from  the  Pre-republican 
period  to  the  legislation  of  Justinian. 

To  the  main  features  of  that  Sketch  I  venture  still  to 
adheie,  but  I  must  now,  after  a  more  careful  consideration 
of  recent  modem  histories,  extend  the  doubtful  or  hypo- 
thetical character,  admitted  for  my  own  earlier  conclusions 
(ib.  pp.  146 — 8),  to  a  much  later  penod  than  before,  including 
indeed  t^e  whole  matter  numbered  as  §§  25—70.   It  is,  of 

*  Sources  Int.  pp.  2,  3. 
cm.  1  ' 


Digitized  by  Google 


2  §1.  FREmaNABT 


course,  very  disappoiniang  to  be'  obliged  to  recognise  work, 

which  has  taken  up  some  considerable  part  of  one*s  life,  as 
in  great  measure  thrown  away.  But  I  am,  m  faiineas,  bound 
to  aay  that  the  criticism  to  which  the  traditioDS  of  this 
period  have  been  subjected  by  such  as  Ptofessor  Pais  in  his 
Storia  d'  Italia  (Vol,  i.  Pt  1)  and  in  his  Ancient  Legends  of 
J^oman  History  leave  me  no  alternative.  In  particular,  I 
must  reluctantly  admit  that  my  own  previous  attempts  to 
reconcile  the  inconsistencieB  or  contradictions  in  the  receiVed 
accounts  of  prime  actors  in  the  Regal  and  Early  Republican 
times  can  no  longer  be  regarded  as  successful.  These 
personages  must>  I  think/ in  their  individual  character  be 
often  abandoned,  as  historical.  Sometimes  they  are  due  to 
the  mere  romancing  of  family  historians,  and  based  upon  or 
connected  with  early  religious  feeling:  sometimes  they  are 
obvious  doublets  of  later  historical  characters.  To  the 
former  class  belong  most,  if  not  aU»  of  the  legends  connecting 
the  early  story  of  Latium  with  the  mythical  sequel  to  the 
"tale  of  Troy,"  of  which  the  Greek  origin  is  obvious.  Those 
which  have  a  more  indigenous  appearance  are  mostly  traced 
by  Pais  and  his  followers,  with  very  questionable  and  varying 
degrees  of  probability,  to  persooifieations  of  elemental  or 
physiological  phaenomena.  Into  this  subject,  upon  which 
I  look  with  much  suspicion,  I  do  not  propose  to  enter. 
To  a  WDx^  ot  border  hwd,  between  this  and  the  f ormev  daas 
above  mtentioned,^  belong  the  stories  of  the  earlier  kings  and, 
to  some  extent,  of  the  Tar(|uinii,  whom  1  must  persist  in 
regarding  as  mainly  historical.  Throughout  the  later  Regal 
period^  at  any  rate,  and  the  early  Bepubliean,  tliere  is,  to 
my  mind,  room  for  questiiMi  whether  the  feigned  persons, 
and  their  acts,  may  not  represent  real  stages  of  national  or 
political  deveiopement,  which  may  still  be  maintamed  with 
some  reasonable  probability  against  the  aweej^ng  negatioaa 
of  Pais. 
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Much  even  of  the  legislation  attributed  to  Romulus,  a 
perfectly  fabulous  person,  may  be  fairly  taken  into  accouat, 
as  vouching  for  the  piehistoiic  antiqmty  of  certain  primary 
constittteiits  of  the  Roman  state,  such  as  faimUa,  gens  and 
curia,  upon  which  a  js^eat  part  of  the  Personal  and  Property 
Law,  aa  well  as  the  Constitutional,  of  historical  Kome  may 
be  shewn  to  depend.  The  order,  too,  of  this  reign  and  the 
almost  equally  apocryphal  three  which  followed  it  in  the 
story,  has,  as  I  shall  endeavour  to  shew,  a  very  probable 
political  sigmhcance.  These  subjects  will,  however,  be  more 
particularly  dealt  with  in  the  following  sections.  I  confine 
myself  at  present  to  more  general  questions  of  early  jodi- 
eatore,  allied  legislation  and  legendary  foundation,  in  the 
Roman  and  other  branches  of  the  great  Aryan  stock, 
particularly  the  Grecian  and  our  own. 

The  first  is  a  matter  of  evidence  bearing  upon  the  special 
subject  of  tiie, present  work. 

Evidence,  old  terminological.  The  view  here  adopted 
as  to  the  developement  of  Private  Law,  taken  in  a  vague 
or  general  sense  (Jurisp.  ii.  p.  4d5),  depends  almost  entirely, 
in  early  times,  upon  such  legal  terms  and  phrases  as  we  rely 
upon  for  genuine  antiques — either  because  preserved  for  tiie 
sake  of  their  obsolete  form  by  archaeologiai^,  or  persistently 
referred  to  the  earliest  times  by  jurists  and  historians.  I 
must  of  course  disregard  such  obviously  manipulated  texts 
as  those  contained  in  Cicero's  de  legibus.  On  the  other 
hand  I  regard  the  metrical  character  of  some  of  the  fragments 
which  have  come  down  to  us  as  internal  evidence  of  antiquity, 
by  thar  su^estion  of  an  originally  oral  transmission. 

Possible  epigrapMc.  Besides  these  authorities  I  have 
ventured  (Sources,  p.  14;  Jurisp.  i.  p.  306) to  maintain,  as  not 
absolutely  impossible,  the  preservation  to  historical  times, 
in  however  small  amount,  of  some  literary,  cor  rather  ^popMc, 
recoid  of  confemporary  practice,  surviving  bom  before  the 
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CJallic  fire.  This  is  virtually  met,  I  think,  with  a  positive 
demal  by  Pais  throughout  \m  work:  but  I  would  refer 
specially  to  the  ohapter^  in  hiB  "Ancient  Legends,"  on 
excayations  in  the  Forum,  and  more  particularly  to  his 
discussioii  of  the  very  remarkable  inscribed  cippus  or  stele 
recently  discovered,  the  date  of  which  he  places  subsequent 
to  that  conflagration.  I  give  biiefly  some  of  the  reasons 
why  his  argument  does  not  appear  to  me  conclusive, 
premising  that  I  cannot  speak  from  personal  inspection 
of  the  original,  or  of  the  site,  which  has  been  excavated 
subsequently  to  my  last  stay  in  Rome.  I  must  add  that 
I  have  never  consideied  the  ixiscription  to  relate  to  any  rex 
but  the  rex  sacrorum,  and  that  I  quote  it  simply  as  evidence 
of  the  archaic  penalty  of  sacratio  having  been  published  in 
a  very  earJy  inscribed  writing. 

The  Epigraphy  of  this  inscription  may,  according  to 
Pais,  be  referred  with  equal  probability  to  the  sixth,  the 
fifth  or  the  beginning  of  the  fourth  century  B.C.  (Anc.  Leg. 
p.  27).  The  upshot  of  his  arguments  is,  however,  in  favour 
of  the  rude  forms  here  pieserved  belonging  (although  in 
a  town  which  had  already  received  the  seeds  of  culture,'^ 
to  a  considerable  extent)  ratlier  to  the  later  than  to  the 
earher  peridd.  1  cannot  here  go  into  the  details  which  were 
discussed  in  my  paper  previously  referred  to  (Proc.  See.  Ant. 
xviii.  pp.  392—409.  See  Jurisprudence,  i.  p.  307) :  though  I 
may  note  that  many,  beside  myself,  still  question  the  positive 
assignment  of  the  Servian"  wall  (the  letters  on  which  were, 
in  that  paper,  taken  into  comparison)  to  the  fourth  century 
(Anc.  Leg.  p.  26).  We  must,  I  think,  accept  the  judgement 
of  scientific  eyewitnesses  that  the  stele,  as  discovered, 
rested  ufon  a  stratum  later  than  the  Gallic  fire:  but  I 
cannot  see  that  any  of  the  evidence  adduced  by  Pais  precludes 
the  possibility  of  its  being  an  earlier  monument  replaced 
roughly  in  dUu  after  that  catastrophe  (see  Anc.  Leg.  pp.  20, 31). 
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Different  treatment  of  ancient  and  modem  eon- 
stitntional  law.   Constitational  Law,  as  treated  in  the 

preceding  part  of  this  work,  has  been  mostly  that  of  the 
established  and  recognised  State,  havmg  ita  formulation  in 
historical  times^  and  its  practical  sanctions  in  modem.  All 
matters  oonoeming  the  formation  of  an  old  original  State 

(as  distinguished  from  ancient  or  moderii  copies),  have  been 
left  over  till  now ;  the  section  on  Law  and  the  State  being 
mainlf  confined  to  the  subjects  treated  in  Austin's  6th 
Lecture. 

To  those,  indeed,  who,  like  Austin,  base  all  Law  upon 
Ordinance  or  recognition  by  a  definite  governing  body,  the 
origin  of  States  is  of  comparatively  little  importance.  The 
Sovereign  is  assumed  as  existent:  from  the  Sovereign  comes 
the  Law,  and  that  is  enough.  But,  as  has  been  previously 
suggested,  historical  enquiry  seems  to  shew  that  Law  may 
exist}  and  has  in  fact  existed,  under  forms  of  human  associa- 
tion which  fail  to  satisfy  the  requisites  of  a  fully  formed 
Political  Society,  and  may  precede  tiie  Sovereign  rather  than 
emanate  from  him.  As  between  Law  and  the  State  the 
former  has  possibly,  in  some  cases,  been  a  factor  rather  than 
a  product  of  the  latter  (Jurisprudencey  i.  p.  82). 

The  remaining  part  of  the  present  section  is  concerned 
with  the  arigin,  so  far  as  it  may  be  ascertained  or  inferred, 
of  the  State  and  Law,  in  ancient  Polities,  mainly  from  that 
group  of  cognate  races  to  which  Rome  belong9  (ib.  pp.  9, 10). 

Enquiry  limited  to  Aryan  races  and  primary  Statea. 
With  regard  to  the  occasional  citation  of  the  history  and 
institutions  of  cognate  races,  I  am  disposed  to  think  that 
the  analogies  of  other  Aryan  nations,  as  bearing  upon  the 
origin  of  Law  and  the  State  in  any  particular  case,  though 
not  direct  evidence,  amount  to  rather  more  than  mere 
illustrations.  However  separated  by  lapse  of  time,  local 
distance,  change  of  climatic  conditions,  &c.,  the  Indian  and 
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the  Teuton  have  been  fairly  well  proved^  by  comparative 
philokgy,  to  be  descended  from  the  same  piimitiye  stock  as 
the  Greek  and  the  Roman.   Assmning,  therefore,  this  real 

though  remote  relatioribhipj  about  which  there  is  not  much 
question  (though  there  may  be  about  the  common  oiiginai 
habUat),  we  may  to  some  extent  use  what  is  dear  m  the 
early  assodations,  customs  or  belieiB,  of  one  related  race  to 
explain  what  is  obscure  or  fragmentary  in  the  case  of  another. 
It  seems  going  too  far,  however,  to  say,  as  has  been  suggested, 
.  e.g.  with  regard  to  Totemism  (see  EnCyc.  Brit.  s.v.)>  that 
what  is  proved  for  one  Aryan  people  must  be  regarded  as 
proved  for  all. 

It  may  be  objected  that  in  limiting  the  sphere  of  such 
comparisons  to  nations  belonging  to  one  particular  branch 
of  the  human  race  we  are  excluding  evidence  which  is  held  by 
"  many  observers  as  of  primary  importance.  It  does,  however, 
seem  to  myself,  as  it  has  done  to  more  widely  informed 
observers,  that  there  are  peculiarities  which  distinguish  the 
earliest  traceable  condition  of  Aryan  races  from  that  of 
certain  others.  Whether  it  be  that  the  latter  spring  from 
a  different  origin,  or  that  we  catch  our  first  sight  of  the 
former  at  a  later  period  of  developement,  we  do  not,  as  far 
as  my  information  goes,  find,  in  the  Aryan,  evidence  of  that 
original  proximity  to  the  brute  so  readily  accepted  by 
authors  whose  maxim  appt^ars  to  be  ^' credo  quia  detestahile" 
Moral  repulsion  is^  I  admit,  no  argument  in  a  historical 
enquiry.  Still,  even  in  races  among  the  most  degraded 
existing  at  tiie  present  time,  later  investigation  sometimes 
shews  that  the  original  conclusions  of  ethnologists — about 
"group  marriage"  for  mstance — may  have  to  be  reconsidered 
and  modified^,  I  should  add  that  where  declension,  or  (not 
to  beg  tihe  question)  deviation,  can  be  made  out,  in  an 

*  See  fat  instance  Spenoer  and  OfUen^s  Native  tribes  of  Central  Australia, 
as  handled  by  Hiss  Simcox  in  the  10th  Centnry  Review  ol  July  1880.  See 
also  Miss  Bosanquet's  The  Fami^,  pp.  30, 37. 
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Aryan  race,  from  the  generally  higher  level,  it  may  be  not 
mireaaonably  aaaigned  to  the  admixture  ol  an  inferior  strain, 
fcom  a  lower  hunan  de^dbpement  sabotdinated  but  not 
destroyed.  These  consideralaonB  however  belong  more 

properly  to  the  special  treatment  of  the  monandrons  family 
as  a  constituent  element  in  the  Roman  polity  (below«  p.  IS 
and  §  2  generally). 

The  present  enquiry  is  also  confined  to  the  eases  of  the 
mm/ple  primary  Stat«  and  an  original  foundation.  In  the 
more  complicated  cases  of  what  has  been  termed  the  second- 
ary *  formation  oi  States,  various  questions  arise,  turning 
on»  inter  aUs^  external  independence  as  distinguished  from 
Sovereignty  proper,  with  which  it  is  confused  by  Austin*: 
questions  of  undoubted  intrinsic  importance,  even  to  eie- 
mentaiy  Jurisprudence,  but  not  ^Ihng  within  the  provmce 
of  the  present  work.  There  are  also  cases  of  simple  States 
lormed  in  modem  times,  where  the  previous  history  of  the 
component  elements  account*?  perfectly  for  the  phaenomena 
which  we  now  observe,  but  at  the  same  time  deprives  their 
testimony,  analogical  or  otherwise,  of  any  strictly  independent 
value.  I  speak,  in  the  present  section,  of  those  earlier 
components  which  have  never  formed  part  of  any  established 
State  before. 

Theoretical  origin  of  Ststea.  The  Social  Compact 
or  Contract  is  almost  entirely  a  creature  of  philosophic 

fiction,  to  which  the  origin  of  States  in  general  was  attributed 
by  many  writers  of  the  seventeenth  and  eighteenth  centuries 
—less  perhaps  as  a  statement  of  historical,  or  presumed 
kistoricid,  fact,  than  as  a  protest  agcunst  other  and  more 

obnoxious  theories,  or  as  a  stalking-horse  for  political  reform. 
1  must  refer  to  Austin  and  other  authorities  for  the  terms  of 

'  Strictly  **Dwived."  For  the  more  general  meaning  of  the  adjective 
in  the  text,  compare  the  contents  of  Bluntaehli^  Theocy  of  the  State,  (tnns. 
1901)  Bk  iv.  chape.  3  and  4.    See  also  below,  p.  9. 

*  See  P.  J.  p.  173;  Jnriaprndence^  i.  p.  152.  ^' 
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this  h3^othe8is,  which  has  now  generally  given  place  to  the 
view  of  Aristotle  that  man  is  by  Nature  a  political  being,  that 
the  State  is  a  result  of  growth,  and  sooner  or  later  a  necessary 
oondition  of  humaii  existence^   The  doctxine  that  all  States 
eantinue  to  eoeist  by  an  implied  contract  between  the  governors 
and  the  governed,  which  is,  accord  in    to  Blackstone*,  the 
item  of  truth  contained  in  the  above- mentioned  theory,  has 
scarcely  reality  enough  to  make  the  theory  worth  preserving, 
Individmd  foimdeni.    The  legendary  traditions  which 
pass  current  for  early  history  deal  largely  with  personal 
founders  of  States.   Sometimes  they  are  the  ancestors  of 
their  people,  sometimes  their  chi^im,   A  large  number  of 
these  personages  present  the  suspicious  dbaracteristic  of 
being  s}'nonynioas  with  the  actual  natioiiai  name.  The 
Hellenes  are  supposed  to  be  called  from  their  leader  HeUen, 
the  Komaps,  through  the  name  of  their  city  Borne,  from 
Bomulus,  while  Doras  and  Ion  with  many  others  are  the 
ancestors  of  the  Dorians,  lonians  and  other  similar  rfl.ces. 
An  enquiry  into  the  real  meaning  of  old  national  names  is 
very  interesting,  and  may,  when  it  reaches  any  philological 
certainty,  be  very  useful  (see  below,  §  6,  App.).  Here, 
I  can  merely  say  that  such  names  are  seldom  if  ever  really 
patronymic  or  eponynnc,  and  that  the  individual,  with 
whom  they  are  legendarily  connected,  is  generally  a  fiction  - 
far  later  than  themselves. 

Romulus  and  the  first  three  sncoeeding  kings. 
This  special  objection  to  the  indi\  iduality  of  Romulus  does 
not  apply  equally  to  such  names  as  those  of  Numa,  Tidlus 
and  Ancus,  though  I  am  compelled  on  further  investigation 
to  abandon  my  former  suggestion  that  these  were  possible 
chieftains  of  certain  gentes'  and  to  consider  them  as  persons,  ^ 

"  P.  J.  p.  157 :  Crane  and  Moses,  Politics,  p.  68. 

*  filaokstone,  L  pp.  52,  233.    Ot  Blimtochli,  (tians.  iUOi)  pp.  2t>2,  263, 
294  sqq. 

'  See  Sources,  p.  46.    I  may  add  as  to  the  Hoatilii,  wlio  only  appeftr 
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equally  fictitious  with  their  predecessor.  How  far  they  may 
represent  traditions  of  early  racial  or  political  alternation  is 
coBaideied  elsewhere  (§  6,  p.  235).  As  to  the  lafi(t  three  kings, 
whatever  we  may  think  of  their  individual  storieB,  particttlarly 
that  of  the  semi-real  semi-mythical  Servius,  the  historical 
fact  of  a  Tarquinian,  or  at  least  Etruscan,  kingdom  is  gene- 
rally admitted  as  concluding  a  monarchic  period^. 

Neither,  of  cooise,  does  this  cxiticism  extend  to  the 
individual  fomiders  of  States  by  conquest,  who  aie  often 
perfectly  real  personages.  These,  howi  ver,  will  often  prove 
to  be  not  originators  of  constitutional  systems  or  law,  but 
to  bring  with  them  their  own  system  developed  at  home, 
like  some  Teutonic  conquerors  of  Britain;  or  to  adopt  that 
of  the  country  conquered,  aa  was  done  in  the  main  by 
William  the  Norman.  Therefore,  in  an  enquiry  into  the 
ultimate  origin  of  old  States,  as  bearing  on  that  of  Law, 
tiiese  cases,  though  real,*  are  of  secondary  importance. 

I  shall  shortly  liave  to  speak  inore  in  detail  on  the  actual 
institutions  which,  as  distinguished  from  the  legendary 
sovereigns  themselves,  may  almost  certainly  be  credited  with 
a  genuine  existence  in  prehistoric  antiquity.  Such,  in  later 
times,  is  the  genuinely  old  Salic  Law  attributed  to  the  typical 
or  eponymous  compilers  Wisogast,  Bodogast,  Saligast  and 
Widogast^.  Roman  instances  are:  the  three  Tribes  with 
their  headmen  {tHbrnid),  the  curiae  and  the  Curiate  Assembly, 
the  Senate,  the  gens,  the  patria  potestas,  the  relation  of 

compantiTely  late  in  the  Bepablic  {Uy,  27.  35.  b.o.  S07),  that  their 
Ramnlan  anceotor  may  owe  hia  eziffteiioe  to  the  name  of  an  old  evria,  for 
wliich  Pais  finds  another  and  at  least  a  planaible  reason  (Ancient  Ij^gemds, 

Ik.  33).    See  however  Liv.  1.  30. 

^  The  last  point  is  allowed  even  by  Pais  (Ancient  Legends,  pp.  128, 149), 

though  he  gives  a  different  view  of  the  revolution  from  tliat  ordinarily 
rer*eivefl :   rejecting,  of  courae.  the  Regifngiuw  as  anything  but  a  religious 
ceremony  (Ancient  Legends,  p.  148).    Contra  sec,  amongst  others,  Husobke 
(dafl  alte  Rom.  Jahr.  pp.  163 — 165)  and  below,  §  15»  pp.  467  ai^q. 
'  Hessels  and  Kern,  Lex  Salica,  coL  661,  n.  300. 
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Paicoii  and  dient,  all  attributed  by  Livy,  Plntaich  or 
Diimysius  to  the  founder  of  Rome^®.  Before,  however,  I 
proceed  to  these  details  I  may  refer  to  a  valuable  and 
interesting  suggeation  of  Jhering  when  speaking  of  what  he 
terms  the  coemogony  ol  Law  and  the  State  at  Bome^. 
Kecognising  the  legendary  character  of  the  early  kings,  he 
regards  the  legends  as  a  true  expression  of  national  senti- 
menty  and  in  particular  the  seguence  of  the  reputed  institu- 
tions as  probably  indicating  a  real  sequence  of  principles  or 
fomiative  elements.  The  stories  of  Romulus  reducing  his 
cave  of  Adullam  into  order  by  institutioiLs  mainly  connected 
with  the  Family,  Numa  following  up  with  religious  ordinances, 
and  the  rest,  lead  him  to  lay  down  the  following  chronological 
order  of  principles  in  the  growth  of  the  Roman  State.  First 
that  of  subjective  right^^,  or  will,  in  the  individual;  second 
a  state-formtng  principle,  consisting  of  family  and  military 
institutions;  third,  religion. 

My  own  attempts  to  piece  togetilier  the  very  fragmentary 
and  questionable  evidence  as  to  the  earliest  history  of  the 
Roman  State  have  led  me  to  a  conclusion  broadly  resembling 
that  of  Jhering,  but  difierent  in  several  important  particulars* 

The  curious  dualism  which  recurs  continually  down  to 
the  reputed  beginning  of  the  Republic  points  to  a  very  early 
combination  of  two  cognate  nationalities.  Both  appear  to 
have  arrived  at  the  paternal  family  system,  but  probably 
in  somewhat  different  degrees  of  developement.  In  Romulus, 
the  son  of  the  War  God,  we  may  discern  aii  invading  occupa* 
tion  or  settlement  under  some  sort  of  military  organisation, 
which  is,  to  a  certain  extent,  retained  in  the  dispersal  of  the 
tribe  over  the  temporarily  subdued  country.   This  occupation 

Plutarch,  Romulos,  oapp.  13,  22:  Diony^iins,  2,  paHHim:  Livy  di8- 
tribates  the  incunabula  of  the  Constitation  rather  more  equaiiy  between  the 
early  kings. 

u  Geist,  L  pp.  96,  97,  101,  102,  106. 

1*  See  Jwispnideiice,  ii.  pp.  482, 030. 
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however  evidently  resultB,  in  oouiBe  of  time,  in  e  oompactp 

tively  peaceable  union  with  the  pieviouis  inhabitants,  whom 
I  believe  to  have  been  on  a  higher  plane,  in  application  of 
the  patriarchal  system,  than  the  invaden.  Of  the  poaaible 
identifioatioii  of  these  two  elements  with  a  Patrician  and  a 
Plel?eian  order  I  shall  speak  more  particularly  later  on  (§  7). 
In  Numa,  the  Priest-king,  whether  he  is  to  be  individually 
legaxded  as  the  embodiment  of  Prophet,  Judge  or  Legislator, 
we  at  any  late  seem  to  leoognise  the  fint  approximation  to 
a  settled  State,  under  the  connecting  link  of  a  common 
religion  and  of  an  administration  of  justice  largely  based  on 
religious  feeling.  This  element  in  the  Polity  is  generaUj 
ciedited  to  the  Sabine  stock,  the  importance  of  which,  as 
compared  with  the  traditionally  prior  Roman,  Latin  or 
Aiban  element  (see  §  6),  is  repeatedly  indicated  from  the 
legends  of  Numa  down  to  the  arrival  of  a  practically  tribal 
contingent  under  tiie  first  Claudius,  and  the  rival  Sabine 
Yaleiii,  who  play  such  a  conspicnoos  part  in  t^e  eariy 
Consulships  of  the  Repubhc^.  Of  a  third  element  I  have 
to  speak  hereafter  (§2,  p.  42;  §6,  p.  237). 

Real  later  ofganiaation  of  preceding  elementa.  In 
this  snhetitution  of  '^moveihents"  and  ^'racial  instincts"  lot 
the  action  of  individual  j^ersonalities,  we  may  be  following 
a  tendency  of  modern  historians  too  far.  Philological 
ciitidam  appeals  to  me  conclusively  to  dispose  of  Romulus, 
apart  from  the  miraculous  or  supernatural  elements  in  his 
story:  but  the  question  must  be  asked  whether  we  are 
equally  to  abandon  the  idea  of  sonie  single  mind,  or  individual 
legislator.  To  quote  a  well*known  schoolboy  absurdity, 
may  the  Ihad  and  Odyssey  be,  though  not  Homer's,  the 
work  of  another  man  of  the  same  name"?  Some  idea  of 
this  kind  may  have  influenced  a  mind  so  acute  as  Niebuhr's, 
when  he  adopts  the  Bomulian  constitution  in  Dionysius  2.  7, 

Sec  Liv.  2.  16  and  Pais,  Storia,  i.  1.  p.  625,  n.  I. 
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to  the  extent  of  actually  admitting  the  gens  as  an  artificial 
division  by  that  original  founder^*. 

The  reasons  which  appear  to  me  aUnoat  conclusive  in 
favour  of  Maine^s  aggregation"  theory as  against  that 
of  original  foundation,  in  the  older  Aryan  States  must  be 
here  briefly  indicated.  For  it  would  certainly  seem  at  £rst 
sight  that  the  quasi-chemical  combination,  in  certain 
numbers,  of  political  units  or  ^^equivalents,'*  the  formation 
of  larger  aiid  yet  larger  associations,  the  gradual  growth  of 
authorities  and  shifting  of  powers,  which  we  shall  have  to 
substitute  as  our  working  theory,  is  a  very  circuitous  ex- 
planation of  simple  phaenomena,  coming,  in  probability,  far 
behind  the  direct  Austinian  enactments  attributed  by 
Roman  historians  to  the  Roman  kings — the  traditional 
division,  for  instance,  of  the  Roman  people,  by  its  founder, 
into  Tribes,  curiae  and,  according  to  one  account,  gentea. 

All  these  ai;e  undoubtedly,  as  the  Oermans  say,  wraU, 
It  is  the  conscious  framing  and  introduction  of  such  multi- 
farious institations  which  passes  belief.  For  one  thing  I 
would  urge  what  seems  to  me  the  entire  absence  of  rea9<mabk 
nuftive  for  such  subdivision  of  territory  or  power,  as  distribu- 
tion over  Tribe,  curia,  Senate  and  Assembly,  on  the  part  of 
a  chieftain,  the  limits  to  whose  authority  were  so  purely 
self-imposed  and  voluntary  as  they  are  represented  to  have 
been  in  the  case  of  Romulus^. 

Again,  in  the  intrinsic  nature  of  things,  such  institutioiis, 
if  we  can  call  them  institutions,  as  the  Parental  Power  and 

^*  Gesch.  i  p.  364.  Here  may  be  mentiimed  (though  properly  the  subject 
of  m  Beparate  enquiry)  Oorasea's  idea  ( Aiuapiaohe*,  i  p.  462),  maintained  on 
etymological  gcoimdB,  of  the  Offiginaklity  of  sovereign  monarchy*  in  the 
main  Aryan  nationalitiea,  6e/ore  Uteir  Hparatkm.  All  the  foims  relied  on 
by  him  seem  to  me  ezplioable  by  the  idea  of  judgeship  or  temporary  military 
command.  See  §  6,  p.  244;  §  11,  p.  399;  §  15,  pp.  456  sqq.  and  App. 

"  E.  H.  p.  386;  and  more  fully  below,  §  2,  pp.  19,  20. 

1*  So  b^r  as  these  legends  repreBent  the  marshaUing  of  a  Host,  I  agree 
with  them ;  see  below,  §  6,  pp.  S44,  245»  4c* 
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the  relation  of  Patron  and  Client,  most  obviously  have 

grown  and  not  been  made.  In  fact,  in  the  passages  where 
Dionysiiis  is  speaking  oi  the  hero's  unwriJUm  law$"^  it  does 
not  require  a  very  great  change  of  expression  or  a  very 
sceptical  interpretation  to  read,  for  Bomnlus»  ancient 
custom. 

Pervading  numbers.  Five,  pan^agana,  geilflne.  The 
same  objections  do  not  lie  to  an  adaptation  and  utilisation  of 
pre-ezistent  elements  and  principles  by  later  governors,  even 

mythical  or  rather  by  the  earliest  true  representatives  of 
t^ose  mythical  governors,  who  after  all  may  be  typically,  if 
not  personally,  historical^.  Such  an  operation,  in  fact,  is 
expressly  stated  in  ttie  legendary  synaedmwt  of  Theseos, 
presupposing  an  anterior  existence  of  the  Attic  Demee,  of 
whose  primeval  antiquity  there  are  otlievwise  clear  traces. 

This  artificial  element  of  arrangement  may  therefore 
presumably  be  rehed  on  to  some  extent  as  accounting  for 
the  uniform  number  in  which  the  lower  and  intermediate 
umts  of  prehistoric  constitutions  are  combined^*  within 
larger  ones,  which  may  be  accounted  for  on  other  grounds, 
acddental  or  historical:  e.g.  the  ten  curiae  in  each  of  the 
three  "Romulian"  tribes,  Ac* 

It  will,  of  course,  be  preferred  by  some  to  refer  such 
phaenomena  to  a  general  prmciple  of  favourite  or  pervading 
numbers  which  would  seem  to  operate  automatically  in  the 
early  constitutional  system  of  more  than  one  Aryan  nation, 
if  not  of  other  stocks.  These  preferences  may  not  be  without 
their  efiect  even  upon  the  conscious  revision  or  redistribution  « 
just  suggested,  as  the  possible  work  of  some  individual  ruler 
or  great  man.   Of  their  prior  developement>  independent  of 

"  Dionyaius,  2.  24,  27. 

i»  !See  P.  J.  p.  280  and  Stubbs'  C.  H.«  i.  p.  109. 

"  See  §  0,  pp.  247,  248,  on  the  suggested  revision  by  the  older  Tarquin: 
also  §  9,  p.  31^-  As  to  Theseus  Bee  ThveydldeB,  2. 15:  PlvtMRsli^lliflMiig,  84 
»  See  below,  §  6,  pp.  245,  247;  §  9,  p.  313,  and  Appendix. 
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any  one  mind,  we  have  instances,  in  widely  separate  nations, 
some  of  which  may  be  fairly  referred  to  what  I  may  call 
natural  causes.  There  is  for  instance  the  case  of  recurrence 
all  over  the  worid  of  the  nambera  derived  from  the  hand  and 
the  foot — five  and  ten*^. 

Decimal  factors  of  a  Host.  An  obvious  application  of 
the  decimal  principle,  to  the  elementary  drilling  of  a  Host, 
eannot  but  command  our  attention,  beoause  oGCUzring  at 
auoh  distances  of  place  and  time  as  between  the  frimordia  of 

Kome  and  the  cradle  of  olu'  own  Teutonic  ancestry.  A 
centuriate  division  of  the  Roman  jxypulm^  has  left  traces  in 
leg^id  eaflier  than  the  elaborate  marshalling  of  the  Servian 
institutiona.  The  English  hundred  undoubtedly  preceded 
Edgar  and  Alfred,  as  the  French  did  Childebert  and 
Olothair.  Indeed,  when  we  compare  the  words  of  Tacitus 
in  the  Grermania,  it  is  difficult  to  avoid  the  conclusion  that 
the  hundred  bel<»igs  to  the  immemorial  organisation  ci  an 
invading  Host  genetally.  Any  individual  common  founder 
of  the  Saxon  and  Roman  century  is,  of  course,  out  of  the 
question.  We  may,  no  doubt,  take  this  remarkable  coin- 
cidence as  the  result  of  an  <Niginal  descent  of  the  migrating 
races  from  the  same  stock.  But  I  would  rather  attribute 
these  particular  numerical  arrangements,  which  seem  to  be 
throughout  connected  with  warlike  occupation,  to  the 

*^  Faftieidftr  kulMicev  wre:  attong  the  natim  i4  indift  the  pmpagam 
or  Miooiatioa  of  five  families,  the  finit  developement,  acoonting  to  Piotet 
(Qrigines,  §  304),  of  the  clan  and  the  corresponding  village  ooimoil,  which, 
^  through  the  length  and  breadth  ot  the  peninsula,  bears  a  name  leoording 
its  original  constitution  of  five  persons  (Maine,  V.  C.  p.  123):  among  the 
Tn>h  the  strange  jffnc  or  family,  consistinfr  of  the  fixed  inimhf^r  of  17  or  20, 
witli  its  first  constituent  the  geilfine  necessarily  ot  live  and  tivo  only  (Maine, 
Vj.  H.  pp,  220,  221:  see  however  the  last  article  of  M'Lonnan's  Studies). 
This  last  depends  surely  upon  the  number  of  the  fingen?  rather  than  on  any 
nietaphoneal  use  of  hand  (geii)^  as  uieaning  power — whieii  i£»  Maine  s  ez- 
.  planatioD  (I.e.  pp.  218,  217). 

«  See  §5a,  pp.  215,  216;  §8,  pp.  290»  SOI, 
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**natttral  selection''  of  ccmvenietioe  and  utility.   The  lower 

military  unit  (ten)  of  an  invading  host  is,  to  my  mi  ad,  the 
only  possible  explanation  of  Dionysius'  making  the  iiomulian 

Thiee,  Ae.   There  are  other  favourite  numbers  to  be 

observed  in  the  early  history  of  many  nations  not  capable 
of  so  simple  an  explanation  as  that  above  suggested.  Three 
undoubtedly  has  great  claim  to  be  reckoned  one  of  these^» 
although  I  have  hitiierto  ciHisidered  myself  justified  in 
attributing  its  early  prevalence  at  Rome  to  the  accidental  ui 
matter  of  fact  addition  of  a  third  to  two  previously  united 
tribes.  There  are  possible  arguments,  not  unoonneeted,  too, 
with  strange  Btrusean  emblems,  for  connecting  the  ptevidence 
oi  this  number  also  with  a  natural  origin  analogous  to  the 
hand  and  foot^,  though  I  myself  distinctly  prefer  the  tnbai 
explanation.  Ifor  other  cases,  such  as  that  of  seven^  and 
twelve^,  I  have  no  suggestion  to  make. 

Coneliislon.  1.  Aggregation  as  against  divMon. 
On  the  whole,  however,  I  must  admit  that  the  recurrence  of 
favourite  or  "pervading"  numbers  in  the  elements  of  political 
formation  (see  below,  pp.22sq.,  196, 313  sqq.)  among  the  three 
or  four  particular  Aryan  Polities  of  which  we  know  the  most, 
is  rather  a  difficulty,  requiring  explanation,  than  an  assistance, 
in  arriving  at  two  general  results  from  a  comparison  of  those 
formative  etements,  with  which  I  must  conclude.  These 
results  axe  based  mainly  upon  the  acute  observation  and 
brilliant  generalisation  of  Sir  Henry  Maine,  with  some  modi- 
fication due  to  the  criticism  of  M  Lennan  and  his  school. 

»  See  below,  H»  p.  ISS;  §  e»  pp.  2M,  SAS;  §  S,  p.  S86»  Ac,  and 

j^pendi.T,  p.  302. 

**  See  below,  §  9,  p.  315. 

**  See  the  coarse  plates  at  the  end  of  Daohofen'H  Mntfcerreoht. 

*«  For  instance  the  Welsh  council  of  elders,  Pr obert,  Ancient  Laws  of 
Cambria,  pp.  46,  61:  Lewi'<,  Ancient  Laws  of  Wales,  pp.  114,  113,  &c.: 
Seebohm,  Tiibai  iJystem,  p.  72:  Pictet,  §  304. 

^  See  Backofen  under  index  reference,  Zahien. 
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The  first  is  that,  in  considering  many  of  the  bodies  as 

ultiniately  going  tu  loim  the  historical  State,  we  find  coalition 
rather  than  division  to  be  the  law  oi  original  formation. 
It  is,  in  fact,  in  the  ciicnmstances  of  such  coahtion,  so  for  as 
it  can  be  traced  or  reasonably  inferred,  both  at  Rome  and 
elsewhere,  that  we  can  best  discern  the  actual  opportunities 
for  crystallising  popular  or  general  moral  feeling  into  Law^. 

To  estimate  the  traditional  phaenomena  of  the  case 
principally  before  us,  we  must  therefore  reverse  the  alleged 
Bomulian  arrangement,  proceeding,  in  order  of  original 
developement,  from  familia  and  gens  to  curia,  and  from 
curia  to  jnypulus.  The  voluntary  parcelling  out  of  a  fopidm 
into  curiae  (not  to  mention  the  difficulty  of  ffens  as  an 
artificial  creation)  is  a  measure  of  political  decentralisation, 
which  I  have  noted  already  as  objectless  and  iTiiprohable  on 
the  part  of  any  establish!*  d  Headman  in  a  nascent  State. 

Exception  in  case  of  Bomuliaa  tribes.  With  regard, 
on  the  other  hand,  to  the  three  tribes,  into  which  Romulus  is 
stated  to  have  divided  his  people,  the  view  here  accepted 
goes  back  to  an  earlier  and  non-pohtical  state  oi  things, 
approximating  rather  to  the  Horde  oi  M'Lennan  than  to  the 
Aggregation-tribe  of  Mauie.  The  coalescence  of  these  three 
Roman  tribes,  as  entireties,  may  be,  in  this  view  ,  regarded 
as  historical,  though  not  completed  on  one  occasion.  But 
the  individual  tribe  is  not  so  much  to  be  traced  to  a  coal- 
escence of  the  smaller  elements  above-mentioned  (except  in 
an  embryonic  condition)  as  to  the  miUtary  or  predatory 
assemblage  of  a  Host,  imder  a  temporary  leader^. 

2.  Fact  or  fiction  of  kinship.  The  second  result  of 
the  comparison  above  referred  to  is  a  generalisation  which 
may  possibly  be  extended  to  almost  all  associations  of  human 

»  See  Jurisprudence,  pp.  103,  104,  133 — 136,  &o. 

^  This  subject,  with  the  probAUy  different  degrees  of  social  develope- 
ment in  the  different  Roman  tribes,  will  he  mofe  inlly  considered  in  §  6. 
See  too  PhiDpotte'  Kindred  and  dan,  pp.  269,  270. 
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beings  which  have  formed  themselves  into  States,  at  least 
m  their  eacliei  stages.  This  is  the  prehistohc  xecogmtioxi, 
certunlj  among  most  Aiyan  nationalities,  of  groups  in 
which  the  fact  or  fiction  of  kinship  is  regaided  as  a  pnneipal 
if  not  the  only  connecting  link^.  There  are  many  diiferent 
accounts  of  the  long  survival  of  this  pimciple,  and  difEerent 
explanations  of  its  ultimate  disappeaianee^.  Some  of  the 
•  apparentiy  patron3rmic  terms  by  which  the  tiieory  was 
formerly  supported  are  now  otherwise  explained^^;  but,  as 
a  general  fact,  it  can  scarcely  be  now  contested. 

Oens  result  rather  than  unit  of  tribe.  The  gena 
is,  of  course,  the  well-known  instance  of  this  kinship  group 
at  Rome.  A  fnller  account  d  this  stage  of  human  association 
will  be  attempted  in  the  section  (5)  especially  devoted  to 
this  subject:  but,  in  addition  to  what  was  said  above 
(p.  16),  a  few  pidiminaiy  remarks  may  be  suggested  here, 
as  to  its  institution  and  its  relation  to  the  tribe  in  the 
alleged  Romulian  constitution. 

Like  the  division  of  a  tri6e  into  curiae  (see  above 
p.  12),  the  division  of  a  euria  into  gentes  is  primd  facie 
inconsistent  with  the  conceptk>n  of  an  absolute  founder, 
and  equally  inconsistent  with  the  natural  origin,  by 
growth  or  self-formation,  now  univeisaUy  recognised  as 
alone  conceivable  for  the  gena:  nor  is  it  very  clearly  attri- 
bnted  to  Bomuhis  in  the  solitary  passage  on  which  Niebuhr 
relies  in  his  general  acceptance  of  an  originally  artificial 
division  or  distribution**.  The  word  tribus,  it  may  be  here 
premised,  has  most  probably  nothing  to  do  with  the  number 
tkne,  but  means  simply  dan,  belonging  to  a  number  of  aUied 
words  vaguely  expressing  community  of  race**.   In  fact  a 

»  Maine,  A.  L.  p.  128;  E.  H.  p.  90. 
^  Phill  potts,  pp.  257—285. 

See    niter   ali-a,  Freemaa»   Comparative   Politicks  p.  263:  alcio 
Piiillpotts,  p.  244. 

3»  See  below,  §  5,  p.  136^.  •*  See  below,  §  6,  p.  230. 

C.  m.  2 
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eontinually  lecumng  duality  in  early  Boman  tradition,  and, 

what  is  more  important,  in  surviving  constitutional  practice, 
would  seem  to  indicate  rather  the  onginal  connexion  of  two 
cognate  associations,  at  the  prehistoric  date  which  we  call 
the  foundation  of  Borne.  A  third,  of  a  decidedly  different 
sort  and  breed,  was,  according  to  this  view,  added  later. 

The  tribe  itself^  at  least  in  the  case  of  the  two  origmai 
Boman  ones,  cannot/ acr  has  been  indicated  akeady,  be 
satisfactorily  accounted  for  simply  by  the  previous  coal- 
ition, assumed,  I  think,  by  Maine,  certainly  by  some  of 
his  followers,  of  detinite  curiae  or  gerUes,  although  it  un- 
doubtedly consisted  of  units  tending  to  coalesce  into  such 
bodies.  Many  of  the  phaenomena  surviving  in  the  early 
Roman  Constitution,  particularly  the  recurrence  of  factors 
and  multiples  of  ten,  most  probably  indicate  an  original 
phase,  which  has  much  traditional  evidence  in  its  favour, 
of  a  wave  of  invaders,  in  rou|^y  oi^nised  military  order, 
possibly  of  two  such  waves  succeeding  one  another  at  a 
considerable  interval  (see  below,  §6,  p.  245,  and  §7, 
p.  255). 

True  ultimate  unit.  In  the  individual  constitaents 
of  these  waves  or  bands — in  other  words,  the  ultimate  units 
of  the  Roman  state — many  will  be  at  once  disposed  to 
decide  on  recognising,  as  against  M'Lennan,  the  Monandroua 
Family.  The  controversy,  however,  between  what  may  be 
called  the  Patriarchal  and  the  Antipatriarchal  theories,  with 
Maine  on  the  one  side,  and  M'Lennan,  Bachofen,  kc.  on  the 
other,  requires  to  be  discussed  in  a  separate  section.  I  can 
only  say  here  that,  as  at  present  advised,  I  cannot  recognise 
any  vestige  of  true  Matriarchy  or  Polyandry  in  Boman  or 
any  other  early  history,  so  far  as  purely  Aryan  races  are 
concerned. 
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Sua  Henry  Maine,  pp.  19 — 24.  M*Leiman'8  criticism,  24.  Tho  Anti- 
patriarchal  or  Horde  theory,  lb.  Conflicting  views  of  the  family,  26. 
Of  coalescence  into  larger  groups,  ib.  Monandrous  family  late, 
26.  Earlier  stages  and  matriarchy,  ib.  Bachftieii  s  Mnttcr- 
recht,  27.  Bear  rites  in  Attica,  28.  Dargun  and  Toulon,  ib. 
Partial  agreement  with  Maine  as  to  gens,  tribe  and  family,  29. 
Examination  of  Baohofen's  oases.  Early  people  of  Asia  Minor, 
30.  Lycians,  Trojana,  ib.  Iberians,  Basques,  Cantabri,  31. 
Persians,  ib.  Hibernians  and  Britons,  ib.  Greece,  early  legend, 
32.  Woman  in  Homeric  and  post-Homeric  times,  33.  Declimng 
deference to^ezplainsd,  34.  Speirtaaib.  Xenophon,  ib.  Polybius, 
S6.  Ijoori  Epizepbyrii,  ib.  Attica,  36,  Glearcbua,  ib*  Teutons, 
38.  Rome,  39.  OenRami^  40.  Pamcida,  ih,  Maier  Maiuta,ih. 
filtofy'  of  Gato  Minor,  41.  Etnt8oans»  42.  l^toaquil,  ib.  Con-  . 
fusion  witii  Sabines,  Spuiius,  43.  Etrasoan  inseiiptioiis,  44. 
Praetor's  recognition  of  coffnaH,  ib.  Max  MiUler  and  Jbering, 
4S. 

Sir  Henry  Maine's  theory.    Between  the  groups, 

principal  and  subordinate,  of  which  the  early  Aryan  nations 
appeal  geneialiy  to  have  been  compofied,  a  certain  order  of 
developement  or  coalition  has  been  so^ested  and  surviving 
instances  of  each  stage  pointed  out  by  the  above  author. 
His  "aggregation"  theory  is,  on  the  whole,  fairly  described, 
by  his  principal  critic  M'Lennan^,  as  a  modification  of  the 
old  popular  belief,  as  to  the  genesis  of  nations,  which  was 
really  based  upon  the  early  scripture  history  of  Israel.  For 

^  M'Lennan,  P.  T.  pp.  ^  6, 19,  dEc 

a— 2 
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a  conaideiable  time  it  was  accepted  as  probably  near  the 

truth  for  many,  if  not  most,  of  the  Indo-European  races. 

According  to  the  theory  oi  Maine  the  ultimate  unit,  and 
the  one  which  forms,  to  a  great  extent,  a  model  for  the 
larger  sitcceasive  associations,  is  the  Patriarchal  Family; 
corresponding  almost  exactly  with  the  ancient  Roman 
familia  under  the  power  oi  its  paterfamilias.  This  is  a  body 
of  wife — ^perhaps  once  wives — children  and  slaves,  under  the 
despotic  authority — practically  the  ownership — of  one  male 
head.  I  would  remark,  at  the  outset,  that  tlaafamilia  must 
be  admitted  to  differ  in  several  important  respects  trom  the 
family  as  described  in  the  book  of  Genesis^. 

It  is  not  made  very  clear  whether  the  next  stage  is  to  be 
considered  simply  the  larger  Roman  famiUa  including  all 
persons  actually  related  tliroii^di  males,  though  no  longer 
under  the  power  of  one  hvmg  pcUerfatmlias^ ,  or  the  gens. 
The  point  of  difference  is  that  the  relationship  inter  se  of  the 
famUiae  which  make  up  the  gens,  although  effectual  to 
create  rights  and  impose  oblig^itions  of  kinship^^,  was  not 
real,  at  least  not  ascertainable,  but  presumed  or  fictitious. 

With  the  larg^  Roman  famiUa  or  the  jiiefw— rather  I 
think  with  the  latter — Sir  Henry  Maine  held  that,  in  past 
times,  the  Hellenic  yevo*:,  the  Celtic  sept,  and  the  Teutonic 
Jdn  (maegth)  corresponded:  in  present  times,  the  Joint 
Undivided  Family  of  the  Hindoos  and  the  House  Community 
of  Southern  Slavonian.  As  between  these  two  survivals,  the 
Hindoo  Family  appears  rather  to  consist  of  actual  kinsmen, 
the  House  Community  to  include  more  artificial  relationships. 

A  different  stage  in  this  theory,  which  has  some  import- 
ance in  theattempt  to  ezplainRoman Constitutional  tradition, 

*  See  below,  §  3,  pp.  61,  52;  §  5,  p.  181,  &c. 

*  See  more  fully  below,  ^  4,  ajui  Maine,  E.  L.  and  C.  p.  239* 

*  See  below,  §  5,  pp.  144,  149,  151,  &c 

*  Maine^  E.  H.  pp.  80, 81:  M'Leimpii,  P.  T.  pp.  Ill,  112:  see  however 
h^w,  I  ff,  pp.  162,  170. 
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is  that  of  the  Village  Community,  mainly  now  represented  in 
India  also*.  This  consistSy  Bot  of  a  family,  but  of  an  Aggrega- 
tion of  families,  nominally  or  theoietieally  jM'^  with  tlwir 
Council  administering  or  declaring  as  law  simply  what 
always  has  been.  I  must  add  that,  although  imuiemoiial 
coatom  is  the  thing  primarily  recognised  at  present,  there 
ace  leasons  for  supposing  an  earlier  ttU^ion  conneeted  witk 
the  customs,  which  has  been  supeneded  while  they  have 
been  retained®.  This,  however,  belongs  rather  to  the  ques- 
tion of  a  general  motive  to  union  suggested  elsewhere 
(§  6,  p.  I6d;  §  9,  pp.  308,  330),  than  to  the  particular  Patd- 
archal  Theory. 

In  the  complex  structure  of  these  small  but  very  interest- 
ing bodies,  we  also  have  successive  associations  of  families, 
the  older  memfaera  taldng  undoubtedly  a  higher  xank^ 
The  modes  of  speech  in  use  among  t&e  subordinate  grcufM 

fluctuate  between  language  implying  a  hereditary  brother- 
hood and  language  implying  a  voluntary  association.  The 
Indian  cultivatuig  giaupB  include  several  faunilies  of  hereditaij 
traders — ^the  Blaokamith,  the  Harness-maker,  the  Shoem^r 

— ^who  are  generally  paid  by  the  allotment  of  a  piece  of 
cultivated  land  in  hereditary  possessions^.  This  institution 
is  compared  by  Sir  Henry  Maine  with  the  Teutonic  Mark  as 
described  by  Von  Maurer^,  and  is  considered  to  leave  traces 
in  certain  Townships  of  England  and  Burghs  of  Orkney  and 
Shetland  as  distinguished  irom  the  later  Manorial  system^. 

*  See  generally  Maine,  B.  H.  Leot.  3. 

7  FtmQagafi4h  Maine,  V.  C  p.  123.  See  KiU'e  Biitisli  India*,  it  eh.  5, 
pp.  217.  218:  Pfatefc»  Ongineep  f  m  Abo  above  f  1,  p.  18  poA  below, 
{9,  pp^  306,  309. 

•  Compare  however  Maine,  V.  C.  p.  68  with  E.  H.  p.  383. 
»  Maine,  V.  C.  pp.  128, 186— ISS^  178, 177. 

ib.  pp.  125,  126. 

"  ib.  ch.  3,  specially  pp.  77— S 2. 

"  ib.  pp.  10 — 13  and  S;j — m.  Compare  V'^inogradoff  (Growth  of  the 
Manor),  Bk  2,  oh.  2,  §  2,  "  The  Township,*'  with  ch.  6,   Manomi  ongina.*' 
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Ib  the  Teutonic  and  English,  as  in  the  Indian,  groups  we 
find,  accoxding  to  his  anthoritieB^,  the  assignment  of  a 
definite  lot,  in  the  cultivated  area,  to  particular  trades,  and, 

m  the  principle  of  hereditary  employmcut,  we  may  have  a 
key  to  the  plentiiulness  and  persistency  of  names  of  trades 
as  surnames  among  ourselves.  We  may  also  compare  the 
names  of  some  of  the  Roman  gentes^  which  more  or  lees 
certainly  denote  an  occupation  or  product,  coupled  with  the 
fact,  most  probably  common  to  them  all,  of  original  joint 
residence 

The  Village  Community  is  regarded  by  Maine  as  an 
ultimate  developement  out  of  the  Joint  Family^,  but  one  in 

which  the  theory  of  kinship  gradually  tends  disappear. 
Land,  which  was  formerly  the  collective  property  of  the 
community,  is  still,  as  to  some  part,  tiie  subject  of  collective 
enjoyment,  other  parts  being  periodically  distributed  and 
passing  ultimately  into  particular  ow^nership.  It  is  in  this 
stage  as  we  have  seen  that,  in  India,  the  representative 
Council  first  appears.  It  always  bears  a  name  recalling  its 
ancient  Constitution  of  five  persons^^  but  is  often  narrowed 
in  fact  to  a  single  Headman,  by  whoni  its  customs  are 
interpreted  and  the  disputes  of  its  members  settled".  This 
office  is  sometimes  hereditary,  but  is  described  as  elective, 
the  choice  being  generally,  however,  in  the  last  case,  confined 
in  practice  to  the  members  of  a  particular  family  with  a 
strong  preference  for  the  eldest  male  of  the  kindred,  if  he 
be  not  specially  disqualified.  This  Headman  is  called  the 
Yi^fotiB  (translated  by  Curtius,  Hauaherr,  Oememd^ttpt), 
a  name  which  recurs,  with  the  same  sense,  in  the  Lithuanian 
veszpats.  As  interpreted  by  etymologers,  this  name  appears 
to  me  to  indicate  a  closer  analogy  to  the  Household,  and. 


13  Maine,  V.  C.  pp.  125^  128. 

'»  E.  H.  p.  78. 

"  y.  a  pp.  122,  123. 


>«  Below,  §  5,  pp.  lie,  1S4. 
See  above,  13. 
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a  more  immediate  derivation  af  the  Indian  Village  Gommnnily 

from  the  Family,  than  is  maintained  above  by  Maine** 

In  the  Teutonic  counterpart  (above,  p.  21)  no  exact 
paiallel  to  this  Council  is  assigned;  though  the  ezistenoe  of 
Village  Moots  or  Assemblies  is  lather  doubtfully  suggested  by 
Maine^®.  It  would  certainly  seem  that  the  decisions  given 
by  the  Indian  Council  had  a  much  wider  scope  than  those 
of  the  Village  Moot,  which  appeals  to  have  exercised  little  or 
no  function  beyond  that  of  marking  out  land**.  Of  anything 
that  can  be  called  general  Jurisdiction  we  can  recognise  very 
little,  in  the  Teutonic  associations,  until  we  come  to  the 
larger  Hundred.  On  such  resemblances,  however,  as  may 
be  alleged  between  the  English  Village  Conwiunity,  or  tun, 
and  the  Boman  gens  or  euria,  I  shall  have  to  speak  later  on 
(§  5,  Appendices  tit  and  tv). 

The  next  higher  aggregation,  after  the  gensj  which  is 
recognised  by  Maine  as  general^,  is  that  of  the  Tribe,  com- 
posed of  Hotises  or  gentes.  There  is,  to  me,  some  ambiguity 
in  his  use  of  the  term  Tribe ;  which,  however  seems  due  to 
the  mistranslation  of  the  word  Fine  in  the  Enghsh  Version 
of  the  Ancient  Laws  of  Ireland^.  Thai  ''Tribe,"  so  often 
referred  to  in  the  Early  Kstory  of  Institutions,^^  is  really, 

V  It  may  be  urged,  on  the  other  hand,  that  m^poHt  is  not  the  same  as 
ddmpatU,  which  does  dengnate  Utefally  the  Master  of  the  Hovsei  while 
viQ,  the  iriDagei  indicates  more  widely  or  generally  the  repair  or  renorl 
(Gompaie  Cortiiis,  Gr.  Etym.*  p.  234,  |  266  with  p.  163,  §  96.)  But  it 
seems  to  me  that  the  objection,  as  an  argument,  cuts  both  ways.  According 
to  Justi  (Curtius,  §  05)  vl^  in  Zend,  means  a  community  ol  16  men  and 
women. 

The  snggestion.  borrowed  by  Pictet  (iii.  §  305,  pp.  78,  70)  from  Kulin,  of  a 
connexion  between  sahhd.  assembly  or  council,  and  sibja  Gothic  (English 
sib)  does  not  appear  to  mc  tenable. 
"  V.  C.  p.  116:  E.  L.  and  C.  p.  109. 

Compare  V.  C.  p.  117  with  P.  and  M.  i.  p.  19.    See  however  Vino- 
gradoff  (Manor),  pp.  194—196,  273,  274. 
a  A.  L.  p.  128. 

B.  H.  p.  8.  See  also  aboTe,  §  1,  p.  14,  n.  SI. 
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aoooiding  to  Maine,  the  Sept,  wMck  oorreBponds  to  the  lAttn 
gens^,  OT  lather  to  what  I  haye  here  called  (§  4)  the  Family 

in  the  larger  sense.  The  Tribe,  properly  so  cailed,  is, 
according  to  Maine,  an  association  of  genteSf  oi  which  a 
leading  instance  is  the  Bomulian  tribua.  The  aggregate  of 
Tribes  again  forms  the  People  or  Commonwealth^. 

I  must  admit,  in  conclusion,  that  Maine  does  not  anywhere 
exactly  put  this  down  as  a  general  formula  for  the  original 
creation  of  the  Indo-European  State :  but  the  theory  seems 
fairly  dedneible  out  of  his  separate  dicta  on  the  subject,  and 
has  been  so  deduced  by  others  than  myself. 

M^ennan's  criticism.  This  generalisation  from  the 
comparison  of  eariy  poUtical  phaenomena,  recommended  as 
it  was  by  the  lucid  style  and  apt  illustration  of  its  author, 
will  always  deserve  and  command  attention.  To  myself  it 
still  appears  probable  and  suggestive,  in  many  points,  for 
many  Aryan  nationalities,  though  certainly  not  proveable  for 
all^.  But  it  has  been  subjected  to  so  formidable  an  attack 
from  ihe  late  Mr  3,  V.  McLennan  and  his  supporters  (repeating 
to  some  extent  the  earlier  views  of  Bachofen  (below,  pp.  27, 
28),  that  it  is  only  due  to  the  student  to  point  out  its  more 
questionable  positions.  Except  on  the  Greek  and  Engtiah 
parallels  to  the  legal  history  of  Rome,  I  can  give  little 
independent  opinion,  owing  my  knowledge  mainly  to  the 
two  disputants.  On  the  excepted  cases,  I  shall  have  more 
to  say  when  I  come  to  the  detail  of  gens,  curia  and  tribe 
(§§  5,  9,  6). 

The  Antipatriarchal  or  Horde  theory.  A  funda- 
mentally dilierent  view  as  to  the  earlier  forms  of  huihan 
association  is  maintained  by  McLennan,  Morgan  and  others ; 
the  particular  details  somewhat  justifying  Maine's  depre- 
ciatory designation  of  this  as  the  Horde  theory. 

»  B.  H.  II.  106.  ■*  M'Lmiaii,  Studies,  pp.  160, 161,  fta 
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1.  As  to  the  family  itself.  We  may  begin  witii  what 
Maine  consideis  the  ultimate  unit  of  human  society — the 
Faouly.  Heie,  any  wide  oir  almost  univetsal  pmralenoe  of  , 
that  despotic  power,  which  historically  belonged  to  tiie 
Roman  paterfamilias,  is  decidedly  questioned,  and  to  a 
considerable  extent  successfuiiy  disproved,  for  other  races: 

we  miut  grant  that  it  does  appear  to  be»  as  alleged  by  Roman 
autiioirities,  a  special  Roman  developement*^. 

2.  As  to  its  coalescence  into  larger  groups.  In 
the  next  place,  the  combmation  or  coalescence  of  the  larger 
groups,  i.e.  of  difierent  genUs  or  stocks,  to  form  a  tribe,  and 
of  di&rent  tribes  to  lorm  a  nation,  is  held  by  McLennan 
to  be  insufficiently  evidenced  on  Maine's  theory*,  and  I 
must  admit  that  this  objection  too  seems  to  me  to  have 
considerable  force.  Admitting  the  general  tendency,  ob- 
served in  certain  races  (see  §  1,  pp.  13,  14),  to  crystallise 
into  gronpe  connected  by  a  presumed  relalaonshtp,  I  cannot 
see  clear  proof  of  this  process  being  repeated,  in  ascendins^ 
degrees,  on  the  same  frincifie.  To  take  the  case  immediately 
in  point — that  of  the  early  Roman  Constitution,  which  is 
suggested  as  tiie  probable  fact  underlying  the  alleged 
Romulian  s\]bdi  visions  (see  below,  §  9,  p.  307) — I  cannot  find 
that  the^era^  composing  a  curia  were  ever  treated,  at  Kome^, 
on  tenns  of  umoo  by  the  same  ^  as  the  fawyiUae  eompoeing  a 
9en9\  or  that  the  larger  association  of  tfibetmei^  was  looked 
upon  as  more  than  very  remotely  aualogouB,  if  at  all,  to  that 
of  gentiles.  The  evidently  late  hctions,  which  we  occasionally 
findy  at  a  common  tribal  ancestor,  are  not  of  sofficient  weight 

25  M*Lf^nnan,  P.  T.  as  quoted  below  io  §  3,  pp.  60, 6L 

-*  M'Lennan,  Stndie?,  p.  151. 

^  I  muat  admit  that  the  analogy  of  relationship  </oe.s  seem  to  bo  recognised 
in  the  Attic  <pparpla,  which  is  taken  as  an  exact  parallel  to  curia  by  the 
Greek  Dionysius.  See  too  §  9.  As  to  the  relationship,  or  otherwise,  botweea 
the  individual  coostituenU  of  tnbus  and  ^vX%  ci.  ^  b,  pp.  230,  245;  §  9 
p.  315  and  App. 
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to  prevail  against  the  more  credible  hypothesis,  as  it  appears 
to  me^  of  a  piimary  conneidon^  dependent,  for  its  raisan 
d^Hre^  upon  joiiit  migistoiy  enterpiue^  or  original  home 
locak. 

It  is  not.  therefore,  so  much,  on  the  coalition  of  the  larger 
groups,  which  may  be  due  to  causes  varying  for  the  particular 
case,  as  on  the  relation  between  the  f^ns  and  the  Family, 
and  on  tiie  presumed  original  condition  of  both,  that>a 
comparison  is  most  to  be  considered  between  the  Patriarchal 
and  the  antagonistic  theory.  And,  while  admitting  that 
Maine's  theory  is  no  longer  maintainable  as  a  whole,  I  hold 
that^  on  Ae$e  poinUt^  it  does  seem  more  true  than  that  of 
McLennan,  Ac.,  for  the  two  or  three  Aryan  races  into  whose 
early  records  and  traditions  we  are  able  to  make  any  probable 
investigation. 

MonandronB  liunUy  late.  According  to  this  later 
school  the  Honandrous  Family  in  general  (and  i  fortiori  the 

Monogynous)  is  made  out  to  be  a  comparatively  late  develope- 
ment  preceded  by  more  or  less  repulsive  forms  of  recognised' 
promiscuity  or  community^.  Promiscuous  relations  of  the 
sexes  have  been  sufficiently  well  established  as  existing 
among  some  races  and  apparently  inferred  as  universal-^''^. 
A  normal  ascending  order  of  such  pre-monandrous  conditions 
is  confidently  suggested,  in  which  kinship  and  descent  are 
represented  as  originaUy 'traced  exclusively  through  women. 

Earlier  stages  and  matriarchy.  The  Social  Unit  is 
not  according  to  this  theory  the  Patriarchal  Family,  but  the 
Tribe  or  Horde,  having  subdivisions  within  which,  or  within 
the  Tribe  if  it  be  small,  intermarriage  is  not  permitted.  The 
first  b^inning  of  the  Family  consists  in  the  Maternal  head*^. 

M  Sef>  howpvpr,   §  fi,   particularly  p.  247   and   §  0,  p.  308  aS  tO  the 
apparently  different  developemcat  of  ^parpia  and  cur  in. 
M'Lcnnan,  Studies,  ch«  8.  ib.  p.  87. 

ib.  p,  230. 
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On  M*Lieimau's  three  preceding  stages — the  Nair,  the  ancient 
Biitish  and  the  Tibetan — ^it  is  sufficient  to  refer  to  his 
Studies'^. 

This  order  of  things  is  further  represented  connected 
with  an  original  supreTnaq/  of  tuomen^^  specially  illustrated 
by  McLennan  from  the  legends  ci  Greece,  by  the  numerous 
female  goddesses  and  Eponymae  or  females  who  traditionally 
gave  their  names  to  places,  and  by  stray  traditions  of  early 
female  importance  in  human  social  life. 

These  materials  come,  I  think,  mainly  from  a  source  from 
which  most  of  the  modem  reasoning  to  the  above  effect,  as 
to  Greece  and  Rome,  seems  to  me  to  be  derived. 

Bachofen's  Mutterrecht.  Baehofen,  in  his  exhaus- 
tive and  able  but  extremely  fanciful  work,  das  Mutterrecht^, 
sets  himself  to  prove,  in  universal  early  history,  a  supeiior 
right  recognised  in,  and  traced  through,  the  Mother. 

M'Lennan  treats  his  early  female  supremacy  as  a  direct 
result  of  Polyandry,  which  I  confess  seems  to  me  not  only 
revolting  but  improbable.  Bachofen's  rather  different  view 
of  his  ''Matriarchy**^  is  to  regard  it  as  an  upward  step  from 
the  "natural"  condition,  for  bees,  of  Queen  and  Drones — 
in  fact,  from  absolute  promiscuity — to  a  comparatively  high 
state  of  civihsation.  The  prominence  of  the  Mother  he  makes 
to  be,  if  I  understand  his  argument  aright,  not  a  part  of  her 
condition  as  the  wife  of  many  men,  but  a  phase  of  early 
religious  developement  decidedly  humanising  and  beneficial, 
though  replaced,  in  its  turn,  particularly  at  Rome,  by  the 
later  and  more  developed  Paternal  principle^. 

a  XlMman,  StodiMV  pp.  100, 106, 108,  220.  See  liowerer  below,  p.  87. 
»  MOemuui,  Studies,  fip.  ^  228, 281,  fto. 

^  This  work  appeared  in  1861  but  has  been  lepohUfihed  ^^gamlieh 

' mnverdnderte'*  by  his  widow  in  1897. 

•*  Mntterrecht,  pp.  13 — 15,  19.  The  connexion  of  rrlat  ion  ship  by  females 
with  Matriarchy  is  criticised  by  Dutgaa  (see  below  p.  28),  p.  1,  n.  1. 

»  ib.  pp.  19,  414,  419. 
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An  interesting  instance  of  Bachofen's  treatment  of 
ancient  usage  and  tradition  is  seen  in  his  separate  tieatise 
on  tlie  Beax  in  the  leligion  of  antiquity^. 

B6«r  iite»  in  Aitioa.  There  were,  m  Aristophanes' 
time,  very  curious  Bear  rites,  connected  no  doubt  with  the 
story  of  CalistOy  in  Attica,  but  apparently  having  their 
original  home  in  Aicadia^.  These  have  been  also  relied  on, 
by  modem  writera,  for  a  Oreek  Totemism^.  Possibly  that 
theory  was  not  so  much  to  the  fore,  when  Bachofen  wrote, 
as  now.  Anyhow  he  does  not  give  the  rites  in  question  any 
such  significance,  but  considers  the  Bear  simply  as  an  emblem 
of  Maternity.  I  mention  this  treatise  to  shew  the  widely 
different  construction  that  may  be  arbitrarily  put,  not  only 
upon  mythological  stories,  but  upon  subsisting  rehgioiLs  rites. 
Bachofen^s  general  style  of  argument  is  ingenious  and»  as 
compared  with  M'Lennan's,  has  a  more  philosophioal  flavour, 
but  appears  to  me  extremely  mystical  and  insecure.  His 
quotations  and  references,  how  ever,  are  a  j  terfect  storehouse 
on  family  relationship  in  the  early  history  of  ancient  races. 
His  views  were  generally  repeated  and  emphasised  by 
Dr  Lotbar  Dargun  C'Muttenecht  und  Baubehe")  in  1883^. 

It  is  not  my  business  here  "tantan  coraponere  lites,''  my 
only  concern  strictly  being  with  the  traces  which  the  alleged 
prehistoric  conditions  may  seem  to  have  left  upon  the  early 
growth  of  Law  at  Rome.  These,  which  are  very  stight  and 
questionable,  are  given  at  the  end  of  the  present  section 
together  with  some  brief  note  of  Heliemc  and  Teutonic 
parallels.  I  will  first  make  however,  lot  those  who  wish  to 

^*  Bar  in  BcfigUm  des  AUierthums  (186S). 

Schol.  Aristoph.  Lysistrata  645:  Suida*  i[pmt,  Aprrot,  d/Mer«^)iiir#Mff«r»X. 
See  alao  Rawlinacm,  Herodotus*,  iii.  p.  612,  n.  5,  p.  533,  n.  2. 

See  a  few  remarka  oa  this  subject  under  the  heed  of  fftnt  end  tnhe, 

1 6,  App.  Ti,  p.  188. 

3"  The  work  of  Giraud-Touloii  ("Origines  do  la  lajnille,"  1874)  I  mn^t 
admit  that  I  know  only  through  its  citation  m  Dargun  (p.  4,  n.  2  and  passim 
in  his  Mtttterrecht  und  Kaubehe). 
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follow  up  t^e  wider  ettbject,  some  reference  to  tthBt  appeftt 

to  me  the  strongest  points,  in  the  case  made  out  by  Bachofen 
and  those  whom  I  regard  as  his  ioUowers,  in  respect  of  early 
nationalitieB  other  than  the  three  above-mentioned  (below^ 
pp.  30  sqq.). 

Partial  agreement  with  Maine  as  to  gens,  tribe 
and  family.  On  the  subject,  as  a  whole,  of  the  Patriarchal 
as  distinguished  from  the  Antipatrtarchal  theory,  I  have 
already  remarked  upon  the  somewhat  extreme  view  taken 
by  Maine  as  to  a  general  prevalence  of  the  Romtui  palfia 
potestas  (see  below,  §  3,  p.  50)  and  the  question  w  hether  his 
system  of  an  ascending  series  of  Coalitions  can  be  maintained 
as  a  nniversal  or  even  a  genetal  formula  (above,  pp.  25»  26). 
It  will  be  pointed  out  hereafter  (§  5,  p.  171 ;  §  6,  p.  244)  as 
probable  that  the  gem  is  not  necessarily  a  condition  precedent 
to  the  tnbe  but  perhaps,  in  some  cases,  a  subsequent  develope* 
ment  within  it.  Both,  however,  are  hm  assumed  to  consist, 
in  t^e  nations  with  which  we  are  concerned,  of  Monandraus 
Families.  This  is  the  chief  point  upon  which  I  am  thoroughly 
in  agreement  with  Maine  as  against  M'Lennan.  The  theory 
of  the  latter,  as  to  the  Family,  and  the  lower  stages  of  human 
association,  is  based  mainly  upon  practices  of  savage  nations 
observed  in  recent  times,  but  partly  also  on  early  legendary 
history,  or  mythology.  As  to  the  modern  savage,  it  is 
unnecessary  to  insist  on  the  obvious  difEeiience  of  race,  from 
our  own  Aryan  branch,  and  from  the  nations  of  antiquity 
belonging  to  the  same  branch.  In  the  earlier  history  or 
quasi- history  of  the  last-mentioned  nations  there  are,  it  is 
true,  occasional  phaenomena  to  be  adduced  in  support  of 
the  revolting  stages,  which  M'Lennan  takes  to  hive  uni- 
vefsaHy  or  usually  preceded  Monandry.  But  I  believe  that 
these  can  be  accounted  for  either  by  contact  with  or  tradition 
from  another  and  a  lower  breed  (below,  pp.  30 — 33).  This 
exjdanation  seems  to  me  clearly  to  meet  the  Indian  cases 
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collected  by  M'Leniuin^.  In  the  purer  races  of  Aryan  or 
Indo-Enropean  stock  there  is  strong  evidence  that,  before 

their  separation,  the  state  of  Monandry  was  already  attained*^. 
Nor  does  tke  fact  oi  such  attainment  by  these  races  in 
general  appear  to  be  conclusively  disproved  by  an  occasional 
and  exceptional  decadence  which  may  be  attributed'  to  the 

iniiucnce  of  neighbouring  or  even  subordinate  populations  of 
a  lower  grade*^.  I  shall  now,  however,  proceed  to  exanune 
the  strongest  individual  cases  alleged  by  Bachofen  or 
M'Lennan,  beginning  with  the  outlying  or  less  familiar 
nationalities*'. 

Early  people  of  Asia  Minor.    We  may  reasonably 

rank  as  non-Aiyan,  or  only  half  Aryan,  the  Lycians,  upon 

whose  being  named  after  the  mother,  Sec.  McLennan  lays  great 

stress**.   Their  difference  from  the  rest  of  the  world  in  the 

particular  Tespect  above-mentioned  is  specially  noted  by 

Herodotus*^,   it  they  were  an  Indo-European  immigration, 

it  has  been  not  improbably  suggested  that  they  were  a  very 

early  one  remote  from  that  of  the  Hellenes*^.   Of  equally 

doubtful  breed  were  the  more  northern  peoples  on  the  same 

west  coast  of  Asia  Minoi^^.   To  some  one  of  these  the 

Trojans  must  have  belonged,  so  that  the  peculiar  &mily 

relationships  of  Priam's  ofispring  can  certainly  not  be  relied 

on  as  genuinely  Aryan 

«  M'Lennan,  Studies,  pp.  99,  119,  120. 

See  Jhering,  Evolution,  pp.  39 — 42 :  Max  MiiUer,  Biographies,  Intio. 
xvii:  contra,  Dargun,  p.  13,  on  "die  PhUologen." 

«  See  Maine,  V.  C.  pp.  16,  17;  E.  L.  and  C.  ch.  7:  Uark,  P.  J. 
pp.  1^,  146:  also  GiraId^  p.  148,  n.  1. 

])argun,  p.  17,  deniM  tlie  eustonoe  of  any  such  step  back. 
M'Leniian*  BtudiMk  p.  234.  As  to  the  Etnucaiw  and  their  suggested 
Afliatie  desoent  see  below,  p^  42  and  S  0*  P>  242. 

^  Heiodotitt,  1.  173.  BawUnwrn's  Herodotufl^,  i.  pp.  222,  604. 

<^  ih.  L  p.  294;  iiL  p.  630,  nn.  2  and  4  eiting  laawn:  also  Herodotus, 
7<  04,  Off. 

M'Lennan,  Stndiee,  pp.  221,  222:  JBaehofen,  p.  246^  See  Homer, 
U.  2.  8&2. 
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The  Iheriany  and  particnlaTly  the  Basqw  race,  upon  whose 

archaic  social  principles  Bachofen  enlarges  so  much,  may  be 
placed  in  the  same  category.  And  in  general  it  must  be 
xenuucked  that  the  MuUerredU  of  thia  author  m  legarded 
and  distinguished  by  him  as  speciaUy  ''Oriental/'  The 
term  is  vague,  but  I  think  that,  with  him,  it  impUes,  if  it 
does  not  express,  non-Hellenic.  The  ^* Cantabrian"  institu* 
tions  alleged  to  be  founded  on  MuUenechi  are  markedly 
contrasted^  with  those  of  the  Qennans  and  Romans  on  tiie 
same  subject. 

The  incest  attributed  to  the  Persians  and  Medes^, 
which  is  considered  by  M'Lennan  as  a  survival  of  the 
polyandiic  condition  into  a  monandrous  stage,  must  be 
noted  as  occurring  in  undoubtedly  Aryan  races. 

But  it  is  also  to  be  remembered  that  Herodotus  expressly 
states  the  practice  to  be  an  introduction  of  Cambyses  con- 
nected with  his  expedition  into  £gypt^y  where  such  marriages 
were  allowed;  and  that  the  Magian  religion,  which  required 
such  unions  for  the  production  of  ita  priests,  belonged  most 
probably  to  a  nou- Aryan  race^*. 

With  these  cases  should  be  considered  two  pieces  of 
evidence,  different  in  value,  as  to  outlying  nations  of  interest 
to  ourselves,  before  we  come  to  the  subject  of  Greece  proper. 

Hibernians  and  Britons.  That  Polyandry,  which  ia 
said  to  exist  at  the  present  day  in  the  grossest  form  among 
the  Nairs  of  India,  is  also  attributed  by  Strabo^  to  the 
ffibemians  of  his  own  time.  The  statement  is  given,  it  is 

Bachofen,  Mutterrecht,  p.  4  IS, 
^  M'Lennan,  Studies,  pp.  219,  220. 
'       Herodotus,  3.  31.    See  however  the  recommendation  qnotod  by 
Pictet  (§  305,  vol.  iii.  p.  82)  from  the  Zendavesta,  of  gaet-v6daia  or  uiurria^^e 
between  near  relationa,  to  preserve  the  purity  of  the  race.    The  same  us^ige 
is  attributed  by  Pictet  to  the  "GUi«]s  oi  Scotlaod."  See  next  page,  and  u.  &4. 
8m  BaiHiDson,  i  pp.  416— il9L 
**  M'liooiiaii^  Stiidies,  p.  68,  n.  8.  Stmbo^  4^  201,  cited  in  Bsobofeii 
p.  1^  For  atlMT  refatwces  iee  Bsobcta,  Lo. 
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true,  merely  on  heanay,  but  it  is  poBsible  that  it  may  record 

fact,  ^is  is  more  probably  the  ease  with  the  direct  testimony 
of  Caesai  about  certain  Britous. 

After  apeaking  of  the  inhabitants  of  the  coast  as  much 
'superior  to  those  further  inland — ^being»  as  we  gather  from 
another  passage,  Belgic  conquerors''^  he  goes  on  to  say: 
Ten  or  tweive  o£  them  have  wives  in  common,  mostly  brothers 
with  brothers,  or  parents  with  children,  the  offiipring  being 
reckoned  to  belong  to  the  first  cohabitant.  The  statement, 
taken  strictly  as  it  comes,  refers  apparently  to  all  the  Britons : 
in  general  sense  it  certainly  suits  better  with  the  savage 
inlanders. 

In  these  two  cases,  there  seems  fair  evidence  of  a  very 
barbarous  early  condition  recorded  by  competent  authorities, 

and,  in  the  latter,  from  personal  observation.  Bnt,  in  both 
cases,  at  least  if  my  suggestion  is  tenable  about  the  Britons, 
it  is  the  condition  of  a  people  about  whose  racial  provenance 
very  little  is  known.  They  way  have  been  Indo-European  of 
an  early  emigration :  they  are  quite  as  likely  to  belong  to  a 
Turanian  group.  I  class  them,  therefore,  in  the  same  doubt- 
ful category  with  the  earlier  stocks  of  Asia  Minor  and  Greece 
(see  next  page),  to  which  probably  belong  also  the  Picts,  of 
whose  Polyandry  we  are  told  by  Nennius*^. 

In  early  Greek  legend,  so  far  at  least  as  regards  the  pure 
Aryan  stock  of  which  I  am  speaking,  I  fin^  any  indications  of  a 
pre-Monandrous  condition  slight  and  doubtful.  An  immense 
amount  of  matter  has  been  collected  by  Bachofen  with  a  view 
to  the  establishment  of  his  Gynaecocratic  theory,  but  which 
has  also  a  distinct  bearing  on  the  slightly  difierent  one  of 
M'Lennan,  Bachofen's  work  does  not  refer  so  much  to 

"  B.  G.  2.  4  and  5.  14.    See  Bealc^Poste,  Brit.  Reaearoheg,  p.  146. 
M'Lennan,  Studies,  p.  99,  refers  to  App.  ii  in  the  Irisli  Nennius. 
This  is  apparently  the  statement  on  pp.  It,  Ivii  of  the  Appendix  to  the 
Edition  of'l848  pobliahed  by  tho  Iiiah  AxcliMological  Bodely* 
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ethnical  difierences  as  to  iitages  of  political  and  social  or  rather 
religious  development. 

Still  it  must  be  noted  tliat  the  rigime  of  female  supre- 
xnacy,  wbidi  he  makes  to  {oeoede  that  of  the  fatheir^y  is 
most  closely  connected  with  those  Minyan,  Lemnian  and 
generally  Pelasgian  legends  which,  if  they  are  really  derived 
from  the  Indo-European  stock  at  all,  belong  in  ail  proba- 
bility to  an  eaily  emigration  of  that  stook»  possibly  prior 
to  its  assmning  the  Aryan  oharacteristics  which  are  common 
to  our  parent  races*'.  On  this  subject  in  general,  and 
specially  for  the  connexion  of  Pelasgian  blood  with  the 
Bear  rites  ik»imd  in  aboriginal  Arcadia^  see  Herodotus'  sixth 
book» 

To  these  older  legends  may  possibly  be  referred  that 
right  of  a  maternal  uncle  to  succeed  to  his  nephew's  property 
upon  which  M'Lennaa^  lays  much  stzess  in  the  stofy  of 
Meleager,  if  this  part  of  that  story  be  not,  as  I  am  lathei 

inclined  to  beheve,  a  detail  added  by  Augustus'  librarian 
Hyginus. 

Woman  in  Homeric  and  post-Homerio  times.  In  the 
references  to  more  genuine  Hellmic  belief  and  early  practice 

furnished  by  the  Homeric  poems,  the  important  position  of 
the  wife  and  mother  is  undoubted****  as  also  the  special 
relation  of  brother-  or  sister-hood  by  the  same  mother. 
But)  while  the  fonner  seems  to  me  p^ectly  inconsistent 
with  any  lingering  idea  of  Polyandry,  the  latter  is  not,  I 
think,  any  strong  argument  for  the  previous  existence  of 
such  a  condition,  but  does  somewiiat  point  to  an  original 
Polygjnuy^.  Hence  would  come  thie  naming  of  the  sons  after 

*♦  Bachofen,  Mntt^rrecht,  pp.  88,  213—218. 

*'  RAwlinson's  Herodotus*,  iii.  pp.  510 — 515  and  533 — 638  with  the  notes. 

cc.  137,  138 :  also  below,  §  5,  App.  n,  p.  iyl. 

Studies,  pp.  225,  226. 
•  ib.  p.  201  •»  ib.  p.  203. 

cm.  3 
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the  mother;  and  hence  the  stress  laid  upon  uteiine  xehtion- 

ship,  not  instead  of,  but  in  addition  to,  pateraal**. 

The  declining  deieience  paid  to  women,  in  the  poet- 
Homeric  tames,  is  accounted  for  hj  M'Lennan,  on  the  ground 
of  a  growing  preference  for  agnatic  descent,  i.e.  descent 
traced  exclusively  through  males:  with  Bachofen  it  is  part 
of  the  struggle  between  two  religious  principles,  the  maternal 
and  the  patemal-^victoiy  ultimately  resting,  as  shewn  in 
Aeschylus'  Eumenides,  with  the  latter^. 

Declining  deference  explained.  Tins  descent  in  the 
sUUus  of  women,  or  rather  laciies,  is  a  curious  fact,  though 
not  without  parallel,  if  the  stories  of  chivalry  be  true,  in 
modem  history  of  the  late  mediaeval  and  post*mediaeyal 
period.  I  believe  it  may  be  fairly  accounted  for  by  the 
leveling  isocial  effect  of  a  more  crowded  association  into 
towns,  the  noble  and  dignified  position  of  the  Homeric 
chieftain's  wife  being  longest  retained  in  backward  or  con- 
servative Sparta^. 

In  speaking  of  Sparta,  I  may  now  refer  to  some  of  the 
strongest  pieces  of  evidence  in  favour  of  M'Lennan's  theory, 
derived  from  that  country.  Xenophon>  or  the  author  of 
the  treatise  on  the  Lacedaemonian  Constatution  attributed 
to  hin:!,  alleges,  as  part  of  the  legislation  of  Lycurgus,  the 
allowance  of  a  Dyandry  at  Sparta,  under  which  the  same 
woman  could  be  mistress  of  two  houses  and  legitimately 
cohabit  with  two  malee^.  The  supposed  objects  of  this 
particular  institution,  inter  alia,  are  stated,  with  the  usual 
pedantry  of  a  philosopher,  at  some  length:  but  I  think  we 

*2  Studies,  pp.  207 — 209.  Instance  dd€\^6$,  biMyiarpiMt  &c.:  «e©  aLbo 
below  (p.  40)  Oil  yermanus. 

Studies,  pp.  199,  209 :  Baohofen,  Mutterrecht,  pp.  50,  51  and  section 
29  generaUy. 

•*  M'Lennan,  Studies,  p.  216  n. 

•*  XenophoD,  Rep.  Lao.  I.  9  (Giote,  ii.  p.  303,  n.  2) :  aee  also  Mu1lar*8 
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see,  through  them,  the  attempt  to  account  for  an  inexplicable 
tradition — a  tradition  whick  has,  lor  us,  its  own  value  as 
evidence  of  a  very  lemote  earlier  state  of  things  in  the 
Peloponnesus.  That  any  woman  conld  have  reputably  lived 
in  such  cohabitation  among  the  Spartans  in  Xenophon's 
time  seems  to  me  ineconcileable  with  the  repeated  portraitures 
of  the  noble  and  faithful  Spartan  wif e^. 

Polybins^,  in  the  fragmentary  remains  of  his  twelfth 
Book,  has  occasion  to  criticise  severely  the  historical  state- 
ments  of  Timaeus  as  compared  with  those  of  Aristotle,  in 
particular  with  reference  to  the  origin  of  the  JBpisepliyrlaii 
Loerians.  This  people,  whose  early  gynaecocratte  character 
is  insisted  on,  at  great  length,  by  Bachofen*®,  was,  it  is 
evident,  largely  mingled  with,  if  not  composed  of,  the 
aboriginal  Sikels,  who,  if  Indo-European  at  all,  belong  to  the 
earliest  and  pre-Aryan  emigration^.  But  the  remarkable 
point,  with  which  I  am  at  present  concerned,  is  the  allegation 
by  Polybius,  and  presumably  by  his  authority  Aristotle,  of 
a  custom,  common  to  these  Loerians  and  the  ancient 
Lacedaemonians,  for  three  or  four  men,  more  often  brothers, 
to  have  the  same  woman  and  the  children  in  common^; 
credita})le,  too,  as  well  as  customary,  for  a  man  who  had 
sufficient  ciiiidren  to  hand  over  his  wife  to  another^. 

These  passages  are  alleged  by  M'Lennan^^  as  proofs  of 
Polyandry  at  Sparta  in  the  days  of  Xenophon  and  Polybius, 
from  which,  as  from  certain  traditional  stories  about 
Lycurgus,  he  infers  that  a  similar  form  of  umon  existed,  in 
earlier  times,  among  the  Hellenic  race  at  large.  The  writers 
quoted  are  among  our  most  trustworthy  authorities,  and  the 
evidence  is  undoubtedly  strong.    All  I  can  say  in  answer  is 

•*  Grote,  ii.  p.  303  and  notes.  *'  Polybiua,  12.  2,  Res  Looranrivow 

Bachofen,  Mutterrecht,  pp.  309—313. 

Rawlinson's  Herodotus',  iiL  p.  41^). 
See  Bachofen,  Mutterrecht,  p.  198. 
n  Polybiiis,  12.  6^.  S.  Studies,  pp^  220—222. 
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that  the  existence  of  such  a  state  of  tilings  at  Sparta  m  the 
times  of  Polybius  and  Xenophou  is  quite  incoosiatent  with 
what  othei  testimoiiy  we  have  as  to  thoee  times;  and  tJiat» 
H  what  they  tell  ns  is  meidy  tcadition,  I  do  not  see  why 
that  tradition  may  not  refer  to  the  very  remote  period  before 
Aryan  institutions  and  prmcipleci  were  fully  established,  and 
the  savage  customs  of  the  abongiBal  inhabitants  still  pre- 
vailed. 

The  same  lemaik  applies  to  the  veiy  slight  evidence, 

from  early  legend  or  tradition,  of  practice,  in  Attica,  for 
a  matriarchal  or  premonandrous  condition^^. 

To  take  first  a  very  high  authority,  even  for  a  country 
not  his  own,  if  he  came  directly  to  us,  Varro,  as  quoted  and 
interpreted  by  St  Augustine'*.  The  Atbeman  practice  of  • 
naming  a  child  from  father  or  gicandfather,  not,  as  previously, 
after  its  mother,  dates,  according  to  this  authority,  from  the 
reign  of  the  &ibled  founder  of  the  race  Cecrops.  It  is 
Cecrops  too  who  is  represented  by  Clearchus  as  instituting 
not  only  monandry  but  monogyny,  after  a  period  of 
promiscuous  intercourse,  in  which  none  knew  who  was  his 
father  Btd  to  irX^tfov^^  The  last  named  autiior  is  certainly 
deserving  of  some  credit,  as  a  pupil  of  Aristotle  enjoying  the 
highest  repute  among  the  Peripatetics'^ :  and  I  am  willing 
to  accept  the  aboye  evidence  as  pointing  to  the  barbarous 
condition  of  a  primeval  race  in  Attica,  but  nothing  more^. 
Other  evidence,  however,  is  adduced  by  M'Lennan,  in  favour 

'»  See  Bachofen,  Muttorrecht,  p.  41,  and  M'Lennan,  Studies,  p.  236. 

^  Angufltine,  Civ.  Dei,  18.  9.  Whatever  discredit,  if  any,  may  attach 
to  the  story,  from  the  general  tone  of  its  reporter,  must  apply  a  fortiori 
to  the  very  wide  statement  of  Miniieiug  (OetaviwH,  31)  **  Athenienflibus  CUm 
BOroribus  legitima  conjugia."    See  below  on  the  ca-se  of  Cinion. 

Athraaeus,  13.  2,    On  the  Indian  tradition  of  Sveiakeiu,  M'Lennan, 
Studies,  p.  119,  n.  1. 

Clement  ol  Aiexaiidna,  iStromatum  i.  xv.  70  (Dindoii). 

"  See  Herodotus,  8.  44  as  to  the  Pelasgic  character  of  the  pre* 
Cecfopiaii  InhabiteiitB  of  Attica. 
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of  an  original  ^^Nairpolyandry  "  prftctised  in  ancient  Attioa^^ 

though  it  does  not  appear  to  bear  so  directly  on  that  subject 
as  the  reputed  statements  of  Vaiio  and  Glearchus. 

Aecoiding  to  a  Sohdinm  <m  the  Nabes  of  AiistopbaneB^^ 
by  the  Athenian  taw  of  the  lime  of  tiiat  author  (or  of  the 
Scholiast),  an  Athenian  might  marry  his  sister  by  the  same 
iather.  This  is  the  law  or  custom  referred  to  by  Minucius 
^see  above,  n.  74),  and  made  out  by  Philo  Judaeus  to  be  an 
ordinance  of  So]on^»  which  allowed  marriage  with  aieters  by 
the  same  fother,  but  not  with  sisters  by  the  same  mother. 
It  is  the  latt^er  and  more  distinctly  incestuous  connexion 
which  Euripides  is  censured  for  bringing  on  the  stage  in  tiie 
sEtory  of  Aeoins'  chiidren  MacareoB  and  Gknace.  The 
marriage  represented  ae  legal  is  stated  to  have  occurred 
between  a  son  and  daughter  of  Themistocles^:  but  the  most 
noted  case  is  that  of  Cimon  and  his  sister  Elpinice,  which  is 
BfecaMj  mentioned  by  Comeliue  Nepos  as  an  instance  of 
the  ^'institntion^*  accepted  by  the  Athenian  citisens^.  The 
story,  as  told  by  the  late  and  gossiping  authorities  last 
referred  to,  is  contradictory  and  improbable;  but  it  is 
obvions  that  the  marriage  between  this  brother  and  his  non- 
nterine  aster,  as  represented  at  any  rate  to  us,  was  consideved 
to  inyolve  a  certain  degree  of  scandal,  even  if  permitted  by 
law.  The  strange  quasi-Levirate  represented  by  Plutarch  as 
set  up  or  recognised  by  Solon^  in  the  case  of  an  heiressy  is 
subjected  to  much  unfavourable  criticism  by  the  author  who 
records  it.   It  does  not  apply  to  the  case  of  Elpinice,  wha. 

M'Leiman,  Studios,  p.  243  note. 
»»  Line  1371,  ed.  Kutherford, 

phiio»  xtpl  T&p  iytupepofjiivioy  h  etiet  pdfuay^  p.  779  (ed.  Cohn  and 

WendJand,  v.  p.  155),  quoted.  Petit,  Leges  Atticae  (1742),  p.  537. 
^  Flvtttich,  Themistocicfi,  c  32. 

^  NepoB,  Ffaelatio  and  Cinfion,  1 :  soe  also  AtbenMiM^  13. 66,  who  adds 
ao  improbable  scandal  about  the  gfeat  Perieles. 
»  Flvtaieh,  8oloii»  SD. 
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was  not  an  €7rLK\7jpo<;;  and  is  surely  in  itself  rather  a 
device  for  keeping  property  in  a  family^^^  than  any  survival 
of  or  return  to  polyandry. 

To  all  the  above  considerations  may  be  added  the  opinion 
of  Aristotle  that  a  community  of  women  and  children  is 
neither  expedient  nor  practicable^  which  may  be  taken  as 
some  argument  against  his  really  believing  that  such  a 
community  ever  existed  in  times  of  which  he  had  any  record 
or  credible  tradition,  at  least  among  the  peoples  in  which  he 
was  specially  interested. 

Teutons.  Among  our  own  early  EngMsh  or  Teutonic 
ancestry,  as  distinguished  from  tike  still  earlier  occupants  of 
these  islands  (above,  pp.  31, 32),  I  can  find  no  trace  whatever 
of  Polyandry  or  Matriarchy.  In  the  doubtful  and  oft-quoted 
passage  of  Tacitus'  Ger mania  (c.  20)  referred  to  by  M'Lennan 
the  first  part  may  be  taken  generally  to  mean  that  the  tie  of 
relationship  is  held  in  equal  regard  with  the  Germans  through 
females  as  through  males^:  in  the  latter  part  the  alleged 
preference  for  sisters'  sons  as  hostages  is  explained  by  the 
desire  of  those  requiring  such  hostages  to  have  as  wide  a 
circle  as  possible,  not  only  of  consanguinity  but  affinity,  of 
connexions  to  be  depended  on,  as  interested  in  the  hostages' 
fate^'.  In  another  passage  of  the  Germania  (c.  7)  compared 
with  Caesar,  B.  Q.  6.  19,  we  have  to  my  mind  the  strongest 
testimony  against  any  regiment  of  women" — ^in  favour,  on 
the  contrary,  of  the  noble  incitement  to  valour  for  mother 

M  SeeEnnplio,  §  5,  piK  160, 16L 

®*  Aristotle,  Politics,  2.  3,  4.  See  on  the  whole  subject  both  of  the 
iwUXripot  ii^J  ^  marriages  of  brother  and  sister  at  Athens,  Petit,  Leges  Atticae, 
pp,  534r-638. 

In  an  obviouaLy  intended  contrast  to  Boman  law:  see  Gains, 

1.  15«. 

^  I  venture  on  this  interpretation  of  the  obscure  *'tan(incira...donum 
iatius  teneant"  with  much  hesitation.  I  think  however  it  rather  agrees 
with  M'Lennan  s  view  of  these  particular  words,  though  of  course  he  puts 
a  different  construction  upon  the  whole  pa,ssage,  P.  T.  pp.  252,  253. 
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and  wife  of  which  we  have  so  many  instances^*.   I  must 

leave  to  another  section  what  is  to  be  trathcrcd  from  the 
deiivation  and  explanation  oi  the  old  word  for  kin  (maegth) 
in  our  Anglo-Saxon  laws  and  poems,  merely  remarking  here 
that  it  does  not  appear  to  give  any  real  support  to  H'Lennan's 
theories.  Our  earliest  legal  use  of  the  word  is  in  a  matter 
obviously  of  simple  practical  convenience:  the  fatherless 
child  follows  the  mother,  it  is  true,  as  regards  custody  and 
nnrtore^  but  it  is  the  paternal  relatives  who  have  the  care  of 
his  property^.  In  the  interesting  work  of  Miss  Phillpotts^*, 
to  which  I  shall  have  hereafter  (§4)  to  make  much  reference, 
we  shall  hnd  occasional  reference  to  a  system  reckoning 
kinship  through  the  female;  more  often  (op.  cit.  p.  274)  to 
groups  which  may  be  hypothetically  arranged  on  patrilinear 
or  matrilinear  lines :  but  the  orgamsations  usually  dealt  with 
are  either  genmnely  agnatic,  or  a  looser  complex  of  relations 
reckoned  through  both  sexes:  of  Polygamy,  or  its  extra- 
ordinary pendant,  gynaecoeracy  we  haye  not  a  word.  It 
must,  however,  in  fairness  be  remembered  that  the  proper 
subject  of  this  book  is  mainly  Umited  to  the  cohesive  action 
of  the  kindred  with  reference  to  wergild,  and  the  gradual 
decay  of  the  kinship  tie,  in  thisr  particular  respect^. 

Rome.  Lastly  we  come  to  the  indications,  scarcely 
deserving  that  name,  of  a  possible  prenionandrous  condition, 
or  at  least  of  a  time  when  the  maternal  power  was  predomin- 
ant, at  Rome. 

See  e.g.  the  story  of  the  womeo  of  the  Xeutones  and  Cimbri,  Plutarch, 

Marios,  27 :  Flom^?.  Epitoma,  1.  38.  17. 
*®  Hlothar  and  JMric,  6. 

*«»  Phillpotts,  Kindred  and  Clan  among  the  Teutons,  pp.  2,  131,  274.  in 
the  first  pa.iisage,  the  statement  of  a  note,  that  kinship  through  the  mother 
was  recognised  in  Ancient  Rome,  probably  refers  only  to  the  late  admission 
of  eoffmH,  for  inhmtanoe,  not  to  any  primevil  Btniaeaii  enstom :  we  how- 
ever, below,  p.  42. 

Beiow,  §4.  A  good  deal  of  HaitlMMTs  chapter  vi.  1  (P.  aad  M.  ii.) 
natnnDy  tana  on  fhe  aeme  siibjeot^  vis.  the  bond  of  partidpation  in  WtrgUi, 
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Some  stress  has  been  laid  on,  Etymology,  which,  in  this 

case,  amounts  to  very  little.  The  word  gefmafMA9  may 
possibly,  like  a^eX<^09,  have  special  reference  to  the  womb^*, 
and  therefore  be  evidence  of  a  closer  relationship  once 
recognised  when  the  parlies  are  from  the  same  mother^^ 
Even  then,  I  do  not  regard  it  as  pointing  to  more  than  a 
possible  ancient  Polygyny ;  and  the  derivation  of  the  word 
iB»  hy  good  authority^,  held  to  be  rather  from  growth  or 
descent  in  general.  In  U8e»  this  word  and  its  descendants 
indicate  relationship  by  the  same  fother  and  mother,  or  hj 
the  same  father,  quite  as  much  as  by  the  same  moth^, 
alone, 

Panrieida  is,  as  I  have  endeavoured  to  shew  elsewhere*^, 
probably  shortened  from  fomiJ^ieida,  so  that  this  undoubtedly 
very  old  word  designates  the  murder  or  outrage  of  either 
father  or  mother,  according  to  the  usual  sense  of  farem. 
No  doubt  it  may  be  maintained,  on  derivational  grounds, 
that  parens  is  strictly  proper  of  the  mother  alone.  But  I  do 
not  think  this  point  so  conclusive,  as  a^alnst  the  generally 
accepted  meaning,  among  ancient  authors,  of  parriciday  that 
any  argument,  as  to  prehistoric  sodtdogy,  can  be  based  upon 
it.  The  old  derivation,  from  pairieida  may  also  be  borne  in 
mind,  although  I  cannot  accept  it  myself. 

Mater  Matuta.  The  individual  traces  of  an  original 
Mother-right  quoted  by  Bachofen  from  surviving  rehgious 
practice  at  Borne  appear  to  me  very  sHght  and  inconclusive. 
Such  are :  the  peculiar  worship  by  the  Roman  women  of  the 
Mater  Matuta  (Leucothea)  oi  which  nearly  ail  that  we  know 

* 

See  Corssen,  Nachtrage,  p.  236 :  Curtius^,  p.  479. 
^  Varro  ap.  Servium  on  Aen.  5.  412.  de  eadem  genetrice  manaos  non^ 
ut  mvHU  dievnt,  de  eodem  germine,  quos  ille  (Varro)  tantum  fmtres  Toeat. 
Skeat»  Etym.  Diet.  B.v.  Gernum,  bnt  see  note  above. 
CSark,  £arly  Roman  Law,  p.  48:  also  below,  1 19,  App^:  see 'too 
M'Leniiaii,  Stndiee,  p.  238»  and  Baobote,  Mntterreobt»  pi  Si. 

X 


Digrtized  by  Google 


ANTIPATRIARCHAL  THEORY 


41 


is  contained  in  the  two  passages  (i noted  below^,  the  occasional 
pie^ence  for  the  factor  7  over  5  or  10,  the  still  more  occa- 
dooal  replacement  <^  the  latter  by  12^  and  other  matter  of 
even  more  donbtfal  (ngnifieanoe.  Moet  eertainly  no  pre* 
eminence  of  the  women  is  indicated  in  the  old  marriage 
formula  ''ubi  tu  Qmus  ego  Gaia,''  to  whatever  antiquity  the 
maniage  in  which  this  formula  occurs  may  lay  claim^. 

Story  of  Oato  Minor.  It  is,  finally,  somewhat  signi- 
ficant that  the  most  direct  testimony  to  the  existence  of 
anything,  at  Eome,  resembling  the  alleged  Lacedaemonian 
institution  (above,  pp.  34, 35)  lies  in  the  strange  and  evidently 
most  mmsnai  case  of  Cato  Minor  passing  on  his  wifo  Marcia 
to  Q.  HortensiuB  "according  to  ancient  Roman  enstom**,'* 
The  actual  fact  is,  I  suppose,  an  instance  of  the  easy  dissolu- 
tion of  marriage  sine  manu  even  in  the  Republic  (below,  §  3, 
p.  100). 

Strabo  mentions  this  queer  transaction  d  fropoB  of  some* 

barbarous  tribe  who  part  with  their  wives  after  they  have 
had  two  or  three  children.  I  imagine  the  'Pmfmicoi^  edo<; 
to  have  some  reference  to  the  avowed  principle  that  a 
good  Roman  citizen  only  keeps  a  wife  Ubmmim  quae- 
rendorum  caum  (§  3,  pp.  65,  98).     One  would  scarcely 

Bachofen,  Mutterrecht,  p.  32.  See  Plutarch,  Quaestt.  Rom.  Hi,  17, 
and  the  unsatisfactory  explanation  by  Bachofen  beginning  with  the  words 
liDo-Matote.  Mftlar  Maiirta  is  a  wry  wrly  objMt  of  Bobuui  wonbip 
(Livy,  5.  19).  ObTumdy  a  goddev  of  the  Dim  (mo  Lvotdi.  S.  660)  the 
is  not  imfiatnrally  oonneoted  with  Mrtii.  This  appeus  indeed  to  be  the 
ground  of  her  rdation  to  Omneiitis  (Mey  on  Ovid,  FsstI,  6.  529).  As  » 
goddess  of  birth  she  is  honoured  by  the  Roman  matrons  at  the  Matralia 
deserihed  at  length  by  Grid  (Fasti,  6.  475 — 0S8).  It  is  however  in  the  old 
character  indicated  by  the  derivation  of  her  name  (CSorssen,  Beit,  sur 
Lat.  Fomienlehre,  p.  518,  Morgen-fmhe)  that  she  becomes  identified  with 
the  Greek  Whit(»  Goddess  Leucothea :  it  is  certainly  only  by  the  legend  of 
Ino  that  Plutarch's  Quaestt.  17  can  be  ex]^ined. 

»*  Mutterrecht,  pp.  f.O.  Gi,  325. 

•»  ib.  p.  42.    8w  Im  Io^^  ,  §  3,  pp.  81,  103. 

Kara  to  vaKaiop  l^uficuu^  idoi,  Strabo,  11.  515 
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liave  credited  the  story  (altbongh  coming  from  almost  a 

contemporary)  but  for  Plutarch's  narrative  to  the  same  effect 
(CJato,  c.  25)  being  backed  by  a  considerable  amouut  of 
dicumstantial  eyidenoe.  He  adds,  in  a  later  chapter  (Cato, 
52)  that  his  hero  afterwards  remarried  Marcia,  as  the  wealthy 

Widow  and  heiress  of  Ilortensms,  for  which  he  incurred  one 
of  the  principal  censures  of  Caesar  in  the  clearly  historical 
Anti  Cato»7. 

Etniaoans.    There  is,  however,  one  remarkable  excep* 

tion,  if  it  be  really  an  exception  to  the  above  general  statement 
as  to  nations  of  Aryan  breed,  which  may  possibly  account 
tor  the  survivals,  if  any,  of  a  mathUnear  period  in  the  early 
history  of  Rome.  Until  more  is  known  of  the  Etruscan 
language,  we  cannot  definitely  ezclnde  that  remarkable 
people  from  the  Aryan  Stock.  But  the  tendency  of  modern 
archaeological  study,  as  of  the  earlier  research  of  Bachofen^®, 
is  certainly  to  attribute  to  them  a  Lydian  or  even  further 
Asiatic,  possibly  a  Semitic,  origin. 

Tanaquil.  The  direct  subject  of  the  work  above  referred 
to  is  an  analysis  of  the  legends  of  Tanaquil  and  the  Tarquinian 
&mily,  in  the  light  of  its  author's  theory  of  Gynaecoeiacy  or 
MiUterreeM.  The  connexion  of  the  evidence  there  collected 
with  the  historical  probabihties  about  the  addition  of  the 
third  so-called  Romulian  tribe  is  very  slight  and,  if  worth 
notice  at  all,  belongs  to  a  later  section  (6).  The  field  covered 
by  Bachof  en's  investigation  of  these  Tanaquil  legends  com- 
prises however  a  very  much  wider  range  of  subjects.  Almost 
all  Roman  institutions  are  made  out  to  be  more  or  less 
connected  with  this  most  paradoidcal  developement  of  the 
Oriental  Haram  Queen  or  Temple  prostitute  into  the  business- 

^  Oompm,  wHli  Plntanli,  Mb  own  Caesar,  e.  54:  Snetoniiu,  66:  Cicero, 
ad  Att  12.  41.  4;  Topioa,  2S.  94.  For  aootiier  intereeting  trait  of  tbk 
philoaoplier  Square,  seellaitial,  1.  iv.  andagoodnole  ofGifford  on  Jiit.6.3S6. 

**  Die  Sage  von  Tanaqnil. 
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like  and  respectable  patron  of  Servius®®.  Even  the  sandals, 
in  which,  amongist  other  things,  Plutarch  recognises  the 
Btay-at-home  Bomaa  matron,  recall  to  Bachofen  the  slipper 
of.  Omphale'^.  It  is  only  here  and  there  that  one  can  fix 
upon  some  definite  semi-historical  statement  capable  of 
serions  discussion. 

OonAuion  with  Sabinea.  For  instance,  amonn;  the 
evidences  of  the  original  gynaecociacy  personified  in  Tana* 
qnil,  I  find  a  special  Sabine  use**'*  of  the  praenomen  Spnrins 
remarked  upon,  somewhat  obiter,  but  still  evidently  re^ardin^ 
this  use  as  somehow  indicative  of  exclusive  matrUinear 
descent^. 

As  to  the  derivation  of  this  cnrious  praenomen,  without 

going  into  the  unclean  fancies  of  Plutarch  (whom  Bachofen 
quotes),  I  agree  with  him  in  rejecting  that  of  Gkuus^*^  on 
which  it  is  obvious  Baohofen's  argument  in  favour  of  original 
Mntterrecht  fro  tcmlo  is  founded.  Now  Roman  praenamina 
are  probably  based  in  general,  as  Mommsen^^  observes, 
upon  circumstances  (e.g.  time  of  day,  &c.)  of  birth:  some- 
tunes  upon  hopes  or  happy  auguries  from  appearance :  that 
tbey  should  ever  record  such  a  circumstance  as  doubtful 
paternity  seems  to  me  incredible  in  the  Roman  family  as 
we  know  it,  and  meaningless  in  a  previous  time  of  indis- 
criminate intercourse^^.   The  "Bastards''  of  mediaeval 

**  See  the  final  statemail  of  this  paradox  on  279  of  the  Sage  von 
Tanaqoil 

^  Tuttqvil  S«ge»  fl  10 and  12:  see  also  §  31, hot particidaily  pp.  08, 75. 
^  The  Sabine  element  is,  thnraghont  the  book,  eloadlj  eonneoted  with 

the  Etruscan :  on  the  ground,  I  imagine,  of  religious  observances  at  Rome 
being  mainly  traceable  to  the  one  or  the  other.    This  leads,  of  course,  to 
aoDie  oontradictions,  or  inconsistenoiee,  in  the  oharaoter  of  Senrina,  the 
commons*  King,  Tanaquil,  p.  265. 
M«  Tanaquil  Sage,  p.  78,  nn.  22,  23. 

Gaius,  1.  64.  sip\ini,„avopd^»  conceptL 
ForKoh,  i.  p.  43. 

Rarely  on  cases  oi  ynxm  and  death.    See  Genesis  35.  18  and  the 
lines  on  Tri^n  in  Matthew  Aroold's  fine  poem. 
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Bmopean  history  are  generally  persons  of  note,  recognised 
as  men  by  their  fathers,  not  stigmatised  from  birth  as  having 
none.  How  the  adjective  Spuiiua  got  its  meaning,  or  what 
is  the  trae  explanation  of  the  piaenomen,  we  cannot  tell^. 
But  that  the  latter  is  no  argument  for  matriarchy  I  am 
convinced. 

Etruscan  inscriptions.  The  facts  more  directly  bearing 
on  Bachofen's  theory,  as  evidenced  by  Btmscan  practice, 
are  to  be  found  in  his  Appendix  to  Die  Sage  von  TanaquiL 

These  consist  mainly  in  the  survival,  into  quite  late 
Bepubhcan,  or  even  Imperial  times,  of  numerous  funereal 
inscriptions,  in  which  the  mother  of  the  deceased  is  evidently 
regarded  as  of  equal  imp<Nrtance  with  the  father — occasionally 
of  greater They  undoubtedly  evidence  the  careful 
preservation  of  Etruscan  pedigrees,  and  may  not  impossibly 
indicate  a  sort  of  feminine  reaction  or  revolt  of  the  spindle 
side,  as  they  mostly  date  from  a  time  when  the  old  paternal, 
and  marital,  authority  had  become  considerably  reLixed  : 
that  they  relate  back  to  an  exclua[ively  matriliuear  period 
I  must  take  leave  to  doubt. 

■  Praetor's  reeognitlon  of  cognates.  So  too  with  regard 
to  another  suggestion  that  an  original  relationship  through 
females  may  have  been  the  ground  for  the  Praetor's  recogni- 
tion of  Cognati  as  entitled  to  succeed  on  an  intestacy.  Here 
the  lateness  of  this  recognition  has  been  abeady  pointed  out 
(above,  n.  88^) ;  and  the  letting  in  of  female  claims  as  stock 
of  descent  is,  I  think,  more  easy  to  account  for  on  grounds 
of  equity  and  natural  afiection  than  by  supposing  any 

im  ^fost  philologers  appear  to  ieel  the  impossibility  of  the  praeu/ymfn 
bearing  any  such  meaning.  The  derivations  suggested  for  Spurius  are  all 
unsatisfactory:  as  are  those  for  the  English  word  Bastard. 

^  Baohofen,  Die  Sage  von  Tanaquil,  Beilage,  edpecialiy  ^  i,  pp.  282 — 
290.  It  is  possible  that  this  fact  may  have  given  rise  to  Miss  Phillpotts' 
statement  menttoned  in  n.  8S*. 


Digrtized  by  Google 


AKTOFATBTARTiHATt '  THBOBY 


45 


reference  to  an  obsolete  sjBtem  whidi  w  at  beat  hypo- 

thetical^^. 

In  bringing  the  aabject  oi  this  sectioa  to  a  close,  I  must 
admit  to  have  made^  as  ebewheve^  oonndmble  nee  ol 
aignmentfi  from  etjrmology,  which  are  not  now  go  much  in 

favour  as  they  were  a  short  time  ago,  though  to  my  judgement 
they  appear  a^  strong  as  ever. 

Max  Miiller.  .  I  may  perhaps  be  allowed  to  add  here 
that  according  to  Bfax  Muller,  and  other  by  no  means  con- 
temptible authorities,  words  relating  to  the  Family,  \\hich 
are  widely  spread  among  the  group  of  Aryan  or  Indo- 
European  laceSy  fninish  eonclnsive  evidence  that  the 
monandrous  stage  had  been  attained  by  this  group  before  its 
dispersion  or  emigrations^.  The  same  couciu^ion  has  been 
arrived  at  by  Jhering^,  from  archaeological  research  or 
speculation^  mainly  independent  of  philology,  on  which  latter 
department  he  does  not  particularly  rely. 

Jhering.  When,  therefore,  this  great  authority,  among 
his  Starting  Points,  or  origmal  elements  of  Roman  Law^, 
puts  first  the  principle  of  "Subjective  will"  in  the  individual, 
manifestmg  itself  in  self-help^,  he  does  I  think,  refer 
to  individuals  in  Bachofen's  previous  savage  or  matriarchal 
stages.  He  rather,  as  I  at  least  infer  from  his  silence  on 
that  subject  in  the  "Geist,"  assumes  the  paternal  or  pat- 
riarchal State  (see  below,  §  3,  p.  50)  as  already  established 
among  his  spearmen,  with  all  their  rough  nolaons  as  to  the 
origin  of  property  in  capture,  &c.  I  venture,  therefore,  in 
availing  myself  of  Jhering's  most  suggestive  work,  to  take 

^  Kivier.  Familie  Komaine^  p.  7,  n.  2,  speaks  of  a  retora  frcnii  the  cti^ 
.system  of  the  family  to  that  of  the  jua  gentium,  A  veiy  vague  and  un- 
supported suggestion. 

Max  Miiller,  biographies"  of  Words  &c.  xvi.  p.  15f] :  Rivier,  Familie 
Romaine,  p.  zi:  Pictet,  below,  §S»  p.  63.   Contra,  Darguo,  passim. 

Evolntion  of  the  Aryan,  tr.  p.  41. 

Jhering,  Gei8t^  i.  p.  106.  ib.  pp.  iOti,  107  aiid  118. 
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the  Family  still  as  the  origiiiating  unit  in  the  developement 

of  Roman  I^aw  generally :  though  I  quite  agree  with  him  in 
treatmg  the  Family  not  alone,  but  together  with  a  military 
system,  as  the  starting  points  ol  a  true  SUtat^ldchen  Ordmtng  or 
constitutional  arrangement^^. 

This  view  of  Jhering's  conception,  inferred  from  the 
*'Geist,"  is  distinctly  confirmed  by  his  posthumous  work 
which  is  styled  by  its  translator  the  "Evolution  of  the 
Aryan."  With  an  evident  knowledge  of  the  Matriarchal 
Theory,  he  deliberately  rejects  "maternal  right"  from  the 
institutions  of  the  Aryans,  long  before  the  Indo-Europeans 
separated  from  them^^.  With  such  high  authority,  the 
present  author  may  perhaps  be  excused  for  preferring  the 
Patriarchal  Theory  in  its  simpler  fundamental  principles 
(above,  p.  20)  to  the  ingenious  structure  raised  by  Bachofen 
and  M'Lennan  upou  supports  the  main  recommendation  of 
which  appears  to  be  their  bizarre  and  repulsive  character. 

Jliering,  Geist^,  i  p.  176. 
u«  jhefing,  Evolntkm  ol  the  Afyan,  tr.  p.  40,  and  geneiatty  Book  i. 
cb.  iL  §  e. 
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General  treatmeat  of  subject,  p.  47.  Monandry  and  Monogyny,  4B. 
Patria  poteakta  in  general,  49.  Its  suggested  Roman  modifioftliion» 
50.  Its  sanetioiis,  61.  Pater,  52.  Familia  and  LSberii  53. 
Roman  poiesku  and  its  limitations^  54.  Coonoil  of  family  or 
ndghbotira,  56.  Public  offioe  son,  56.  Power  of  life  and  death, 
57.  Exposure  ol  infants,  ib.  Sale,  69.  Xoxal  surrender,  60. 
Slaves,  61.  Family  property,  62.  Pftnllels,  ib.  Omolusion,  64. 
Gains'  arrangement  of  Book  1,  ib.  InrestitiTe  facts,  ib.  Ju8U»e 
nuptiae,  65.  I.  Kon-^relationship,  ib.  2.  CmmMttm,  68.  Between 
Patricians,  ib.  Between  Plebeians,  69.  Nuptiae  simply,  form,  70. 
Sponsalia,  71.  No  proof  of  marriage  by  capture,  72.  Adoption, 
73.  Manus  as  condition,  ib.  Mmidium,  76.  Investitive  facte, 
confarretitiot  ib.  Archaic  character  of,  77.  Probably  peculiar  to 
patricians,  78.  CoempHo,  niaterfamUiaSf  79.  Boethius  on,  80. 
Ubi  tu  Gains,  etc.,  81.  Ums  and  umrpatio,  82.  Marriage  ^ne 
tnanUj  83.  Father's  potestas  abducendi,  ib.  Ptrpetwi  tutela 
mttUerum,  84.  Investitive  facts  of  marriage  tine  manu,  S5. 
Coemptio  fidudaria,  86.  Conclusion,  two  forms  ab  initio^  87. 
Mancipium,  ib.  DivestitLye  facts,  of  potestas,  89.  Natural  or  civil 
death,  ib*  Child's  tenure  of  office^  90.  Emancipation,  adoption, 
91.  Of  fnai>ii9,ib.  Of  mactiage  generally,  ib.  Natural  or  eiTil 
death,  t^.  Mutual  dissolution,  dijOforreolid,  04.  JfamimMb,  tI6. 
Divorce  generally  Hmrrtiim  and  reiwdtiim,  96.  Bomulian  law, 
ib.  Stoiy  of  Camfius,  97.  Beooneiliation  of  these  aooounta,  90. 
Dos,       dieHo,  fro.,  100.  Gondnsion,  102. 

Oeneral  treatment  of  sul^eot  To  detemune  exactly 
the  scheme  and  general  airangement  of  Gains'  fiist  Book  is, 

as  will  be  seen  from  section  12  of  my  last  part  (Jurisprudence), 
an  extremely  ditiicult  matter.  We  cannot  even  lay  down  as 
an  inyaiiable  role,  what  I  think  is  generally  true,  that  his 
order  of  treatment  is  fiist  to  state  briefly  the  nature  of  the 
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particalar  personal  condition  in  hand,  and  follow  np  with 

the  Investitive  and  Divestitive  Facts ;  which  is,  on  the  whole, 

r 

the  plan  adopted  by  myself  in  the  present  section. 

The, most  important  part  of  the  Jus  Personarum  is 
devoted  to  the  Conditions  of  Family  snboidination,  pateHaa, 
manu8  and  mancipium.  The  snbjects  of  tuUHa  and  eura 
which  occupy  its  latter  portion,  although  also  belonging  to 
Family.  Law,  are  best  treated,  as  Gains  treats  them,  some- 
what apart  ^m  these  moie  purely  personal  relations. 

The  account  of  these  conditions  themselves  has,  we  find, 
to  be  largely  supplemented  from  other  sources  than  the 
Institutes,  whether  of  Gaius  or  Justinian,  which  dwell 
much  more  on  the  Investitive  and  Divestitive  Facts^.  This 
is  especially  observable  in  their  treatment  of  the  servile  and 
semi -servile  conditions  which,  at  great  length,  precedes 
family  law  proper^.  It  is,  however,  with  this  last  alone 
that  I  am  at  present  concerned,  as  dealing  with  original 
constituents  or  elements  of  the  early  Boman  poUty.  A  few 
notes  on  the  condition  of  the  slave  are  added  below  (p.  61), 
after  the  description  of  tWt  fotestas,  under  which  both  he 
and  the  child  are  said  to  be^  but  which ,  m  its  peculiar  Komau 
icharacteristacs,  applies  more  especiaUy  to  the  latter.  A 
apropos  of  this  application  I  must  again  refer  very  briefly  to 
a  subject  treated  at  some  lenjgrth  in  the  last  section. 

Monandry  and  Monogyny.  I  have  endeavoured  to 
shew  that,  in  the  branch  of  Mankind  to  which  we,  together 
with  the  Greeks  and  Romans,  belong,  the  Monandrous 
Familv — of  wife  or  wives,  children  and  dependents  under 
one  male  Head — was  a  development  probably  reached  before 
the  dispersion  or  emigration  of  the  Aryan  races,  and  one 

*  Jurisprmience,  ii.  pp.  471,  472. 

>  ib.  pp.  466,  467.  in  Gains,  1.  11—47,  mosi  4)f  the  law  is  late  Be- 
pubUoan  or  eaily  Imperial:  the  eariier  forma  of  maaimiiaBioD  will  be  treated 
hereafter,  see  p.  62»  il.68*. 

«  GiiuB,  1.  51»  52,  5& 
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whkth  at  any  rate  amnm  to  iiave  preceded  any  at  the  larger 
EflBooiations,  among  thooe  races,  which  have  gone  to  the  « 
making  of  a  State.   At  Borne,  this  institntioii,  witii 

apparently  the  further  limitation  to  a  sin^^le  wife,  is,  as  far 
as  our  knowledge  goes,  primeval.  To  the  same  prehistoric 
period,  we  must  refer  that  peculiar  power  of  the  Head,  the 
eztEeme  developement  of  which— -notaUy  as  to  wife  and 
children — and  its  long  survival,  are  among  the  most  remark- 
able features  in  the  Eomau  economy  (see  §  2,  p.  25). 

Patria  potestas  in  gen^raL  Dionyaius^  who  gives  a 
good  picture  of  the  pakia  peiesUts  as  it  existed,  or  was 
mnversaUy  bdieved  to  have  existed,  in  early  historical  times, 
intimates  the  existence  of  a  period  anterior  to  this  institution, 
which  latter  he  attributes  to  Bromuius.  The  name  of  that 
founder,  as  it  is  certainly  conclusive  offainst  his  own  reality 
fsee  §1,  pp.  11,  12),  is  generally  as  conclusive  for  the 
insurmountable  antiquity  of  most  institutions  traditionally 
connected  with  him.  The  true  origin  of  this  particHiar  one 
is  distinctly  xeoogniaed  by  Ulpian*  as  cnstcwiary.  The 
invention  of  an  individnal  legislator  for  such  principles, 
whether  they  have  permanently  remained  in  the  form  of 
custom  or  been  recast  in  the  mould  of  law,  is  not  pecuUar 
to  Borne.  At  the  present  day  there  are  extant  in  India  many 
customary  dnties  of  which  tiie  most  plausible  account  is 
that  thev  were  at  the  outset  obligations  sanctioned,  according 
to  Maine,  by  general  "patriarchal"  authority;  yet  childish 
stories  aittributing  thdr  origin  to  mm  accident  are  often 
coKient  among  the  Indian  villagers,  or  tiiey  are  said  to  be 
observed  in  obedience  to  the  order  of  some  comparatively 
modern  king'. 

It  is  however  as  has  been  intimated  above  (§  2,  p.  25) 
by  no  means  certain  tiiat  the  pearia  paleslaa^  in  its  despotio 

*  2.  2G,  27.  •  Ulpian,  JWg.  1.  ti.  8.  jr. 

«  Maine,  V.  C.  p.  Ill :  Also  above,  §  2,  pp.  21,  22. 

cm.         •  4 
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relation  to  the  wife  and  children,  may  not  have  been  a  special 
.  Eomaii;  developement.  Maine's  criticism  of  Gaius,  1. 55,  and 
his  assertion  of  a  more  general,  or  umversal,  prevalence  of 
this  power,  have  been  in  their  turn,  to  my  mind  successfully, 
criticised  by  M'Lennan ;  who  shews,  for  instance,  that  it  is 
very  questionable  whether  anything  like  the  power  of  the 
Boman  faterfamiiiiaa  was  exercised  among  the  early  Hindoos, 
Slavs  or  Irish  (to  whom  Maine  specially  refers)  even  where 
there  was  an  approximation  to  the  Roman  male  head'. 
I  cannot  agree  with  this  author  as  to  the  probabiUty  of 
Gains'  exhaustive  investigation  into  the  ibmilj  institutions 
of  the  various  nations  constituting  the  Roman  world^  but  I 
certainly  think  more  weight  should  be  given,  than  I^Iaiiie 
gives,  to  that  Jurist's  view  of  the  Roman  patria  foUstas  as 
abnost  unique. 

Its  suggested  Roman  modifioatlon.  In  a  somewhat 
difficult  and  involved  section  of  the  Geist^,  Jhenng  appears 
to  recognise,  in  Rome,  an  original  ^patriarchal  State,  con- 
siderably modified  by  the  later  artificial  introduction  of  a 
mUkary  isonstiMkm^  so  that,  when  we  first  catch  sight  of 
the  whole  system,  the  military  element  (although  still 
connected  with  a  gentile  association)  has  virtually  supplanted 
the  old  patriarchal  system.  This  view  is  further  compUcated 
by  his  assertion  that  the  Family  nevertheless  continues  to 
be  the  prototype  or  model  of  the  entire  Cdnstitutton  which 
ultimately  results. 

Jhering's  theory  can  only  be  partially  and  imperfectly 
indicated  here,  because  its  consideration  depends,  not  only 
upon  the  political  or  military  function  of  the  Roman  gem  as 
a  body^'^,  which  in  my  judgement  he  greatly  exaggerates,  but 

'  M'LemiMi,  P.  T.  pp.  es,  99, 100, 102, 106, 108, 134—136.  Also  below, 

pp.  62—64. 

»  M'Lennan,  ib.  pp.  137,  138. 

»  Geist  rif  s  Rora.  Kechts»,  i.  §  13,  pp.  176—182. 

^  Treated  below  in  §  6.   See,  particularly,  pp.  166,  157. 
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also  upon  the  prior  formative  influence  of  the  tribe  considered 
as  a  Host^. 

Meanwhile  the  order  ol  Boman  civil  developemeiit,  thus 
far  sketched  out,  involvea  at  the  outset  an  assomptian  the 
difficulty  of  which  is  not  confined  to  Rome. 

Its  sanctions.  Before  we  enter  into  further  detail  as  to 
the  conditions  of  the  Boman  Family,  the  question  naturally 
aiises  by  what  sanctions  a  paina  poiedaa,  whether  in  a 
milder  g^eral  or  a  stricter  Boman  form,  was  supported. 
Jhering,  dealing  with  the  latter  case,  speaks  as  we  see  of  an 
^'original  patriarchal  State"  which  is  subsequently  modihed 
as  above  described.  The  expression  is  subject  to  the  am* 
biguity  or  generality  of  meaning  attaching  to  the  word 
which  has  been  referred  to  in  a  previouii  p  irt  of  this  wurk^*, 
where  it  was  preferred,  for  the  particular  purpose  in  hand, 
on  that  very  account. 

The  first  thing  approaching  to  a  State  (meaning  dvUaa) 
in  Roman  historical,  or  prehistoncal,  civil  developenient, 
might  appear  at  first  sight  to  be  the  Bomulian  fri6e:  the 
reasons  for  my  rejection  of  it,  in  that  sense,  will  be  given 
h^reafter^.  On  the  other  hand,  a  patriarchal  eandiHon^ 
according  to  the  view  here  taken,  is  prior  either  to  the 
Bomulian  tribe  or  to  any  other  more  truly  constitutional,  or 
civil,  form  of  union.  Its  attribution  to  a  fabulous  legislator 
(above,  p.  49)  has  only  a  vaguely  relative  chronological  signi- 
ficance as  indicating  a  very  early  stage  of  social  devclopement. 

Now,  in  picturing  the  original  Head  of  an  individual 
:hmily  per  we  cannot  but  recognise  that  the  isolated 
position,  for  example  of  the  Hebrew  Patriarch,  can  scarcely 
have  been  a  matter  of  ordinary  ocounenceK  Without 

"  See  §  0,  particularly,  pp.  24^246. 

1^  Jurisprudence,  i.  p.  149.  §  6,  cit.  in  n,  11. 

"  See  M'Lennan,  P.  T.,  in  which  eh,  v.  i^^  an  elaborate  developement,  or 
rather  abstraot,  of  the  controversy  between  Locke  and  Filmer  ad  to  tho 
alleged  pcUria  potestas  among  tiie  Hebrews. 

4—2 
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special  circumstances,  of  supernatural  segregation  or  selection, 
he  is  almost  as  inconceivable  as  the  aohtary  savage  of 
Austin^.  In  iact  we  seem  diiven  to  assume,  for  this 
patriarchar  eonditkm,  a  social,  or  semi-social  surrounding. 
The  actual  physical  superiority  of  the  paternal  Head  could 
not  always  last,  even  for  his  own  life.  Long  habits  of 
obedience,  besides  personal  afEection,  and  |irobably  fear  of 
supernatural  anger  against  the  disobedient,  might  in  general 
secure  his  authority.  Still  there  must  have  been  cases  where 
these  motives  required  to  be  backed  by  others  dependent  on 
external  human  disapproval^^.  The  particular  mode  in 
which  such  sanctions  may  have  operated,  as  also  the  degree 
of  paternal  authority  exercised  in  those  primeval  days  when 
the  Monandrous  Family  was  hrst  developed^  are  questions 
too  remote  lor  any  fruitful  discussion  here.  At  Borne,  in 
the  early  time  designated  by  the  alleged  legislation  of 
Bomulus  and  Tatins",  devotion  to  the  Gods  presiding  over 
such  relations  was  the  recognised  penalty  of  violence  to  a 
parent.  On  this  virtual  outlawry  I  shall  apeak  more  fully 
hereafter.  Here  I  only  wish  to  note  that  the  mere  existence 
of  a  patriarchal  condition  seems  to  postulate  a  degree  of 
social  uTiion  among  the  families  concerned*®. 

Pater.  Despotic  power  is  not,  of  course,  the  only  aspect 
of  the  paternal  relation,  however  it  may  have  been  empha- 
sised at  Rome  by  special  drcumstanoes  <rf  military  snboidina* 
tion.  In  the  old  Koinan  word  paterfamilias,  the  first  part, 
so  widely  spread  among  the  Aryan  nations,  would  seem 
(though  its  sinology  is  matter  of  dispute)  to  be  accepted  by 
the  best  authorities,  as  meaning  the  nowMer,  proMar,  or 

JnriBpnidenoQ,  i.  p.  100. 
"  ib.  p.  102. 

Fcstus,  F.  p.  2d0,  8.T.  Plofore;  P.  p.  109,       ImpUtran  and  p.  77r 
a.v.  Endoplorato. 

IS  Jmisprud^ce,  i.  p.  99. 
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mcmtainer  xatiier  tiian  the  aumer  or  lonl^.   The  Boman  vm 

of  the  word  may  possibly,  however,  be  more  particularly 
illustrated  by  the  second  part  of  the  compound  pcUerfamiliaSf 
which  foeais,  i&  its  aichiio  lorn  alone  (faBuUas)^  evidaiiee  of 
high  antiquity. 

Familia  expresses  one  of  the  most  fundamental  ideas 
in  Eoman  Personal  and  Property  Law.  The  legal  use  of  th& 
word  in  the  hitter  department  is  considered  elsewhere 
( Jnrispmdence,  ii.  p.  544) :  its  original  meaning  and  deriva-  . 
tioii  are  not  certain.  Once  supposed  to  come  from  rootd 
indicative  either  of  the  warm  hearth  or  the  hungry  dependenU^t 
it  is  naxf  mose  satisfsctoiily  oonneeted  with  an  Osoaa  word 
faama  meamng  the  ffouM^.  Henoe  famSia  is  the  Honse- 
hold,  i.e.  the  House  inclusive  o£  the  persons  dwelling  therein. 
ta  its  strictest  use,  it  apparently  indicates  rather  the  free 
persons  nnder  the  power  of  the  Hisad  of  the  Household,  but  it 
iseasilyapplied  to  oB  under  that  power.  It  is  in  the  former 
sense  that  it  is  sometimes  extended  to  those  members  of  a 
^ns  who  are  proveably  descended  from  one  male  ancestor*. 

Libert.  As  between  the  members  of  a  household,  a 
distiz^otion  would  naturally  in  course,  of  time^  c<Hne  to  be 
drawn  between  the  free  {liberi) — mostly  said  of  children — 

'  »  Ouitiiu^,  p,  270:  Oonsen*,  L  pi  425:  IlokS  L  ppw  10»  471.  Bifgu 
<p.  74}  Ignoring  the  termination  of  paier,  which  oxpressly  denotes  agenoy, 
eonfinfls  his  remarks,  on  the  cnigin  of  the  words,  to  the  initial  sounds  pa 
and  ma  occurring  **from  mere  easiness  of  utterance  all  over  the  earth." 
Pictet  (Origines,  §  294)  also  recognises  those  as  instinotive  sounds,  but 
thinks  they  were  afterwards  connected,  by  the  Aryans,  with,  the  verbal 
roots  pd  (i'teri,  "P^rvare)  and  md  {efficere,  creare).  T  prt  frr  to  hold,  with 
Curtius,  Cort^sen.  and  Fick  that  pater  and  mater  (see  below,  p.  79)  are  words 
having  onginaily  a  specific  signilication. 

*^  Corssen,  Beit,  zur  Lat.  Formenlehie,  p.  185.   Pictet,  Origines,  §  302 
<iU.  pp.  60,  70). 

^  Cortius,  p.  254  (see  however  Corssen,  i.  p.  143,  n.).   With  Cutfaifl  Me 
Skeat^  8.T.  Family:  Jhering*,  il  1,  p.  161,  n.  214:  Mominm,Sr.*uL  p.  04, 
1.   Both  of  the  last  two  well  oompare,  in  point  of  meMung,  dkot,  Mtm* 
»  Seeb6k>w,t4»^UL 
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who  can  do  as  they  like^,  certainly  within  rather  narro\T 
^  limita,  and  the  bond  or  bound^.  But  in  the  earlier  days 
and  fidmpier  life  of  Bome^  the  Ifteial  slave  was  piobabljr 
neither  so  frequent  nor  so  degraded  a  member  of  the  &mily 
as  after  the  subjugation  of  Italy :  and  famulus  originally 
was  rather  a  house-servant  or  domestic,  not  necessarily  a 
alave^.  FamiUa,  in  later  timee,  frequently  meant,  no  doubt» 
the  body  of  slaves  belonging  to  a  particular  owner  or  house- 
hold. Familia  in  a  more  general  property  sense  has  been 
sufficiently  treated  elsewhere^. 

Roman  Poteataa  and  its  limitations.  The  above- 
mentioned  facts  and  traditions  may  point,  as  Jheiing  seems 
to  intimate,  to  a  special  Eoman  iemhpement  of  this  power 
over  the  child,  equal  to  that  over  the  slave ;  or  to  an  original 
chattel  position  of  both.  We  certainly  find  this  latter 
position  practically  recognised  as  a  iact  in  early  and  at  least 
quasi-historical  times^.  In  the'  writrngs  of  the  later  legal 
authorities,  the  fatria  potestas  presents  itself  to  us  as  under- 
going successive  limitations,  by  custom  or  statute,  which 
e  cowverao  go  far  to  shew  that  the  original  (or,  as  we  should 
say,  the  common  law")  unlimited  rights  of  the  Roman 
paterfamilms  were  at  one  time  those  of  ownership  over  both 
goods  and  persons^.  This  however  is  considered  more  in 
detail  below. 

The  few  early  limitations  upon  parental  and  marital 

authority  were,  it  would  seem,  referred,  in  tradition,  to  the 

4 

**  Jherms*,  ii.  1,  ]^  182  n.  As  to  It&er  from  Ubet  aee  CiirtiiiB^,  pp.  367, 
497  and  Pianigiani,  8.T.  LiUrot  OoiHen*,  i  151,  379  is  doubtful. 

^*  PianigituQi,  8.y.  Servo,  better  than  the  derivation  implied  m  OnrtinBy 
p.  551  (cf.  Justinian,  1.  3.  3).   See  ako  Gnq,  i.  p.  79,  a.  2. 

^  Mommsen,  Sr.  iii.  p.  64,  n.  1. 

^*  Jurisprudence,  ii.  p.  544. 

See  below,  pp.  58 — 60  and  compare  Dargun,  ch.  3,  who  there  strangely 
derives  a  vermogensrechtUfh  relation  of  Man  to  Wife  and  ijatker  to  Childrea 
from  an  original  Mutterrecht. 

"  See  Jhering,  ii.  p.  182. 
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same  primeval  regal  legislation  as  mentioned  above  (p.  49) : 
the  death  penalty^  for  instance,  in  the  case  of  a  husband 
seUing  his  wife ;  tiie  confiscation  of  his  property  fof  exeToising 

his  power  of  divorce  wantonly  or  for  other  than  specified 
of ences — half  going  to  the  wife,  half  to  the  temple  of 
Demeter^. 

Council  of  fiunily  or  neighbonni.  We  occasionaDy 

iind,  in  early  lioman  history  or  legend,  an  apparent  half 
obligation  to  refer  some  cases,  oi  extreme  exercise  of  the 
potestas,  to  the  five  nearest  male  neighbors,  or  to  a  court  of 
kinsmen.  The  last  have  been  regarded  as  precursors  of,  or 
identical  with,  a  Roman  family  council,  resembhng,  some- 
what remotely,  the  present  continental  conseil  de  famille^. 
But  the  doubtful  character  of  an  original  institution,  or 
customary  rule,  of  this  kind,  may  be  inferred  inter  aUa  from 
the  obviously  varying  interpretation  given  to  the  words 
propinqm  and  the  Uke,  which  sometimes  apparently  mean 
neighbours,  sometimes  friends,  sometimes  relations  in  the 
most  general  sense^.  The  last  was,  no  doubt,  the  view 
"  taken  in  some  pedantic  or  ibntastic  revivals  of  the  supposed 
ancient  domestic  council^.  It  is  indicated  in  Ulpian's 
expression  consilium  necessariorum^f  where  however  the 
general  idea  of  odMce  of  rekUivea  seems  all  that  is  meant, 
bistances  will  be  cited  more  particularly  below.  I  would, 
however,  remark  at  present  that  there  does  not  appear  to 
be  any  clear  evidence  of  any  particular  connexion  between 
these  limitationB  of  parental  authority  and  the  gens  (see 
§5,  p.  166). 

**  nntafob,  Romnlin,  o.  22,  quoted  Mow,  n.  184. 

*•  OodeaviU|40S.  SeeMuirhead^  pp. 35, n. 44, and 210:  Msr.'LSOS. 
Oompare  too  the  Welsh  Hettadurtm,  or  Elders  of  the  Kindted,  who  act  as 
Coadjutors  of  the  **Cliief  of  Kmdied,**  Seebohm,  T.  S.  i».  72.  See  {8, 

m.  5  and  36. 

^  See  note  30:  Val.  Max.  2.  9.  2;  5.  8.  2:  and  JMonysiiis,  2.  16,  26: 
abo  below,  §  4,  p.  123. 

»  Xao.  Ann.  13.  32.  IMg.  26.  10.  7.  pr. 
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It  wdft  nam  piobably  in  tiia  pace  optioii  at  the  ptOer- 
famOiaa'  whether  he  chose  to  take  or  ask  any  advice  at  all, 

as  to  the  exercise  of  his  rights :  and,  if  an  outrageous  exercise 
of  them  waa  subject  to  any  e£[ective  check,  it  would  be  lather 
from  ikkB  common  feeling  and  piobable  action  ot  some 
Buxrounding  semi-social  body  generally,  such  as  is  represonted 
in  its  extreme  form  by  the  devotio  referred  to  above  (p.  52), 
In  point  of  fact,  all  our  traditions  of  this  nascent  Criminal 
Law  point  to  sanctions  neither  of  genf^  not  of  individual 
euria,  but  of  a  larger  and  looser  association,  approximating, 
.  I^ongh  very  remotely,  to  a  political  society  or  State^.  The 
Sovereign  element  of  a  btate  proper  I  myself  take  to  have 
been  developed  at  Rome  out  of  a  Sacerdotal  ^residence, 
which  gave  a  definite  fixation  to  tiie  primeval  customs  and 
sanctions  forming  the  foundation  of  the  early  family  relations 
themselves  (see  below,  §§11.  14). 

laxnitation  by  public  office  of  son.  As  regards  public 
position,  it  would  appear  by  an  anecdote  which  Gieeio  quotes 
from  the  time  of  the  second  Puaie  War*^  that  tiie  son,  m 
such  position,  stood,  at  that  time,  on  a  level  with  the  father. 
Jhering^  concludes  that,  from  the  first,  a  distinction  is  to 
be  drawn,  between  the  absoktte  positions  of  the  son  and  the 
slave,  and  thein  fehiive  positions  to  the  pater&mihas,  the 
latter  being  practically  the  same.  T  am  inclined  to  think 
that  there  was  an  early  time  when  the  distinction  in  question 
was,  for  aU  purposes,  and  when  the  competence  of  a 
JUius  famiUaa  in  fotetMe,  to  hold  office,  did  not  exist.  We 
must  remember,  however,  that  the  extreme  f atria  potestm 
began  to  be  legally  hmited  as  early  as  the  Twelve  Tables 
and  it  is  possible  that  the  son  in  power  gained  some  sort  of 
independent  lecognition  either  in  the  original  Servian 

Bdofw,  §  6,  pp.  244,  246:  also  Mbmmaen,  Sr.  i  308. 
**  CioeiD,  de  Inventkme,  2. 17.  52. 
Jhering,  CMit»,  ii  p.  183. 
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legbtration^,  which  was  pximazily  for  miUlary  purposes,  or 

in  the  recogmtioii  of  that  registration  by  the  Decern  viral 
Code^.  At  present,  however,  I  must  return  to  the  con- 
sidecatioii  of  the  original  potestaa  in  more  detail. 

Fdwer  of  life  and  deaith.  It  is  desiiable  to  take  the 
case  of  actual  children  in  fotestate  first,  and  separate  from  that 
of  the  wife  %n  manUf  because  of  several  important  modifica- 
ticHis  in  the  condition  of  the  latter,  though  she  was  in  Roman 
theory  considered  as  a  dan^^ter  to  her  husband,  and  the 
son's  wife  as  a  granddaughter  (see  below,  p.  65). 

Ejcposore  of  infants.  This  practice — equivalent  to 
destruction — is  traditionally  represented  as  forbidden  by 
Bomuliis  for  sons  and  first-born  dau^ters,  except  in  the 
case  o£  deformity  or  monstsrostty .  Sueh  cases  were,  however, 
to  be  submitted  to  the  consideration  of  tiie  five  nearest  male 
neighboBis**.  After  the  attainment  of  three  years,  the 
Other's  power  of  life  and  death  appeaiss  to  have  been  un-  . 
limited.  The  r^OanalB  of  these  cnstomary  distinctions 
(attributed  to  the  usual  traditional  legislator)  is  correctly 
given  by  Cuq,  though  he  does  not  seem  justified,  on  the 
strength  of  the  inhuman'  practice  snzviving  in  the  Bepablic 
(see  next  page),  in  saying  that  the  Twelve  Tables  cannot 
have  reproduced  this  modification  of  the  pi ac  lice  of  infanti- 

^  Sob  Festos,  P.  p.  66,  DwieeiMiM,  with  Mulkc^s  note,  and  below,  f  16, 
p.  487 :  MommieD,  Sr.*  iL  408,  n.  S.  For  the  gmml  rabjeot  ci  this  p«»- 
graph,  beliMr,  p.  90. 

^  I  cannot  understand  the  paradoxical  opinion  attributed  by  Karlovra 
(ii.  p.  23^)  to  Schmidt,  that  the  objf^rt  of  the  provision  as  to  the  three  sales 
was  an  fxtenmon  of  the  father's  power. 

Dionysiiip,  2.  15.  (o  'Vojf^vXos)  cis  dva^AT/i/  xarea-njfTf  rovi  oUcffTOpas  ai)r^9 

irotCTiVVvycu  5^  /j.Tjdti'  ruif  yeuyuifiivijiv  veijjrepav  rpurovs  et  TL  ye^OiTO 

raidhy  dvdvtjpoi'  ij  ripaf  tvOi/s  avb  yov^.  raOra  6'  ovk  iKwXwrev  iicnOipai 
rws  ytivaitinm  MM^amrwt  vp&repov  iripre  ivdpduri  rots  iyyum.  clwcS^  ii» 
dUrtlriMf  m9oiei'  mtA  9i  r&v  iiij  wu&ofUfum  ri^  p^fu^  iiy^f^f  cS/H<riv  tfXXat 
Tt  KoX  9^  (Mat  oArQuf  ri^  ^fda€w  ctrot  ihfft4>aiap. 
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cide  by  the  legendary  Ronmlus^.   The  Twelve  Tablee^ 

according  to  Cicero,  provide  specially  for  the  ahlegatio  or 
despatch  of  a  deformed  male  child^.  He  does  not  quote  the 
words  of  the  Statute^  for  which  the  term  atkgaiio  seems  a 
late  one.  All  that  we  can  reasonably  conclude  is  that  the 
Code  contained  some  recognition  or  regulation  of  a  barbarous 
custom,  originally  conceived  in  very  general  terms**.  For 
the  continuing  power  over  the  son  in  Cicero's  own  time  see 
his  account  of  Clodius'  adoption**. 

The  exposure  of  female  infants  can  scarcely  have  been 
looked  on  with  much  disapproval,  still  less  legally  prohibited, 
even  in  the  time  of  Terence,  to  judge  from  a  passage  in  one 
of  his  most  well-known  plays,  unless  we  are  to  tSike  such 
plays  as  purely  descriptive  of  supposed  Greek  manners**. 
For  the  binding,  scourging  and  putting  to  death  of  older 
children*^  we  have,  not  only  the  traditional  Royal  legislation, 
but  repeated  instances  in  the  historical  period,  which  can 
scarcely  be  all  false,  though  they  do  occur  with  suspicious 
frequency  in  one  particular  gem^. 

The  infliction  of  such  penalties  is  sometimes  treated  by 
our  autiiorities  as  judieiai.   A  council,  too,  of  relatives  and 

Chiq,  i.  pp.  158,  159.  Sec  his  reference  in  p.  159,  n,  2,  to  the  note  on 
Lacturia  in  Festus,  P.  p.  118,  where,  in  spite  of  Miiller,  I  much  prefer  the 
ooajeetnre  deserd>ant  to  the  m.  defetAmA* 

^  CSoeio^  de  legllnu,  3.  8. 19.  Deinde^  onm  eseet  cito  ab^pttiis,  tanqnam 
ex  xii  tabulii  JnalgDiB  ad  defoniutatem  jMcer  &c. 

See  the  difficulty  rtised  by  Papinbn  (Ck)Uatio,  4. 8),  In  comparing  the 
partionlarity  of  the  Ux  J%Ua  de  advUeriis  with  the  brevity  of  the  EOjppoaoA 
lex  reffia  of  Bomolns. 

"  Gcero,  de  domo,  29.  77. 

**  Terence,  Hautontim.  4.  1.  1.3-17. 

**  Dionyeins,  2.  26.  6  6i  rdv  'Vufialiav  vofioSirrfi  avcurav  u>s  elveiy  ^iiuKep 

i^omlav  Trarpl  Kad*  vlcv,  fcal  irapd.  Trdvra  rov  rod  ftinv  xpofor',  Mv  xf  (tfryav  idy 
Tf  ik(xaTiyovv  idy  re  Siafuov  iwl  rm  kq,7  ir^pQV  ip/yuv  Karix^w  idv  tc  avoKTwy^cu 
irpoaipTjTai. 

Cicero, dc  Rep.  2. 36.  60,  as  to  Sp.  Cassius'  execution  by  his  father :  Livy, 
7.  4,  a.s  to  L.  Mariliiis  Imperio8ue;  8.  0,  7,  as  to  T.  Manhus,  L.  F.;  54,  Epit. 
as  to  T.  Manlius  Turquatue. 
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friends,  in  the  case  of  8p.  Cassius,  of  the  whole  Senate  in 
that  of  D.  Silanus,  is  reported  by  Valerius  Maximus*',  as 
called  together  foi  this  purpose.  In  the  story  of  HoratiiiSy 
a  typical  case  which  I  shaD  have  to  notice  repeatedly  here- 
after, a  prior  domestic  inrisdiction  over  the  case  of  sister- 
murder  is  clearly  claimed  for  the  father^^.  There  is»  however, 
no  secQiity  to  the  pnblic  lor  this  jurisdiction  being  exerdsed, 
nor,  when  exercised,  is  it  any  bar  to  a  public  trial.  In  fact, 
apart  from  the  extremely  suspicious  appearance  of  these 
stories,  the  alleged  proceedings  are  obviously  dependent 
upon  the  irresponsible  will  of  the  foUrfamikiaSi  in  whose 
option  it  lies  to  take  any  proceedings  at  aJl :  of  any  parental 
judicative  properly  so  called  I  agree  with  Monimsen  that 
there  is  not  a  trace  to  be  found*^. 

Sale.  A  father's  power  of  seUing  his  children  appears 
to  have  been  traditionaUj  conceived  as  at  one  time  un- 
limited.  Dionysius  alleges,  as  an  instance  of  the  extent  of 
this  power,  the  provision  as  to  the  three  sales,  which  Ulpian 
professes  to  quote  verbatim  from  the  Twelve  Tables^;  but 
which  he  himself  (Dionysius)  attributes  to  the  original 
legislation  of  Romulus.  The  priority  of  this  legislation  he 
proves  by  a  law  of  Rome's  second  mythical  legislator  (Numa) 
which  enacts  that  where  a  father  has  allowed  his  son  to 
eontiact  the  solemn  marriage  of  eov^aftealio  (below,  p.  77)  his 
power  of  sale  should  cease^. 

This  may  be  regarded  as  a  necessary  amelioration,  by 
custom,  of  a  very  hard  old  rule.   It  was  perhaps  even  more 

"  ViMw  Uaximiis,  5.  8.  2.   See  also  2.  9.  2. 

*  Livy^  1.  26.   See  Zompt,  Crim.  Bedit  Bom.  L  7,  pw  91. 

*•  Hoimi»eD,Hiflt.{])iolBMii,1901),i.Qh.l^ 

JSknjAoa,  2.  27.  Cnpiaii,  10. 1. 
^  Bionyahis^  ib.      off  (0o..ro&  ro8         96i»m)  olbvt  y^^vtw,  Mr 

Slor  says  Plotaich  (Numa,  o*  17)  deur^  ^yuro       i&t  4K§v$4fiif  ytyaftuf/idtnfit 
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who  passed  undei  the 

power  of  a  husband,  or  his  father,  sliould  pass  out  of  tiliat  of 
her  own  (beiow,  pp,  73  sqq.). 

Hoaud  snrreader  of  eliUdreia.  The  light  of  salet  and 
the  general  power  oyev  life  and  death,  natmally  eover  the 

application  of  an  aticient  ciLstoniary  rule,  the  partial  survival 
of  which,  to  a  comparativeiy  iate  peiiod,  aeems  so  strange 
and  batbaiouB  in  Boman  law.  I  .mean  the.custom  by  which 
the  Head  of  a  family  might  dear  himself  from  the  injnxious 
act  of  any  of  that  family  by  makini^;  over  the  offending  crcatuie 
bodily,  to  the  person  injured,  ^^noxae,''  in  lieu  of  payment  for 
the  damage  or  offence^.  The  clause  in  the  Twelve  Tabka^from 
which  the  parts  relating  to  doves  and  quadrupeds  are  quoted 
by  Ulpian^  only  speaks  of  the  constitution  or  recognition  of 
noxal  actions,  but  does  not  exclude — in  fact  rather  assumes — 
the  existence  of  a  previous  practice  of  noxal  surrender.  The 
whole  of  this  subject,  however,  will  be  more  fully  treated 
hereafter. 

There  does  not  appear  any  reason  to  question  the  primeval 
antiquity  of  a  father's  power,  to  aeU  his  children,  in  the  fact 
of  such  sale  being  subsequently  recognised  as  craipleted  by 
fiumeipaHon,  to  which  act-in-law  a  certain  mode  of  attestation 
was  made  essential,  in  all  probability  as  part  of  the  "Servian" 
reform.  The  physical  form  of  mandpium  may  have  existed 
perfectly  well  before  the  five  witnesses  were  required:  if  it 
did  not,  some  similar  mode  of  cameyance  mnst^.  Neither 
is  there  any  ground  for  assuming  that  noxal  surrender  of 
children  was  introduced  by  "Servius"  because  mancipation 
is  recognised  as  the  means  of  its  being  carried  out^. 

For  a  wider  application  of  the  principle  see  Livy's  story  (8b  ^)  ol 

the  Samnites  surrendering  Brutulas'  dead  body  to  the  Romans  and  compare 
Gains,  4.  80,  81  (Poste,  4tb  ed.  pp.  523,  524;  K.  and 8.* ^  Ix,  bd and  176) 

53  Ulpijin,  Dig.  9.  1.  i.  pr.;  9.  4.  2.  1. 

See  Gaius,  1.  119,  for  the  form  of  mancipatio.  The  arguments  for  the 
connexion  of  this  form  with  the  Servian  system  must  be  considered  later  on. 
w  Gains,  4.  79. 
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For  later  restrictions  of  this  particular  jm  vendendi  see 
g^erally  Salkowski,  Institutionen^,  pp.  163,  164. 

Slaves.  The  case  of  the  alave  is,  m  the  historical 
period,  and  almost  to  the  end  of  the  Imperial  period,  of 
Roman  Law,  that  of  little  more  than  a  mere  chattel.  Every- 
thing that  has  been  said  of  the  child  in  old  family  law, 
applies  d  fortiori  to  him.  In  eariy  times,  it  is  true,  the  slave 
may  have  been  treated  lather  move  as  a  "member  of  the 
family,"  in  the  modem  sense  of  that  phrase**:  but  this 
would  be  due  to  the  homelier  Ufe,  and  the  ^eater  value 
placed  upon  the  few  human  chattels,  rather  than  to  any 
lecognition  of  right,  or  personal  consideration.  A  little  more 
indulgence,  however,  might  possibly  be  enjoyed  by  tiie 
vemae,  the  "iudwellers,"  or  those  born  in  the  honse**» 

The  influx  of  vast  numbers  of  captives,  by  Kome's 
successive  conquests,  no  doubt  diminished  the  individual's 
value  and  mcreased  the  severity  with  which  slaves  were 
treated.  We  see  proof  enough  of  this,  in  the  plays  of 
Plautus^. 

Tkb  introduction  of  the  theory  of  a  Law  of  Nature  may 
have  led  to  the  few  ameliorations  in  the  slaveV  condition, 

mediately  through  individual  humane  Emperors",  though 
these  modifications  of  the  old  barbarity  have,  m  my  opinion, 
been  over-rated,  and  were  possibly  intended  rather  in  the 
interest  of  the  master  than  of  the  slave*^.  As  my  subject 
at  present  is  the  family  proper,  or  in  the  modem  sense,  I  do 
not  mean  here  or  hereafter  to  devote  much  space  to  the 
condition  oi  siiCvery  or  the  modes  o£  escaping  from  it;  the 

^  Maine,  A.  L.  ch.  v.  pp.  164,  166:  Muirhead,  p.  34:  and  abcnr«,  p.  64« 

CoresenS  i,  p.  232:  CurtiaisS  p.  207. 
M  See  Boby,  Introduetioii,  ftc,  pp.  128, 12d:  Guns  cm  DediUeii,  1.  14, 

16. 

Maine,  A.  L.  as  cited  in  n.  55. 

For  these  modiiications  8oe  Moyle,  loftt.  Just.*  pp.  110  aqq,: 
Buckiand,  Slavery,  pp.  36—38. 
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late  legislation  which  practically  abaorbs  Gains,  I.  12 — 47, 

will  merely  be  taken  here,  where  it  arises,  as  a  limitation 
upon  the  powers  of  a  master ;  and  the  old  modes  of  manu- 
mission will  be  dismissed  with  a  few  woids  on  the  occasions 
to  which  they  aie  lefened  by  our  authorities^*. 

Family  property.  The  position  of  a  quasi-trustee  or 
even  of  a  mere  joint-owner  is  sometimes  attributed  by 
modem  writers  to  the  original  jHUerfamilias,  in  regard  to 
what  is  termed  the  "property  of  the  fomily."  I  do  not  find 
sufficient  evidence  to  support  this  view,  in  times  of  which 
we  have  any  record,  and  consider  it  still  less  probable  for 
earher.  But  the  doubtful  inferences  which  may  be  drawn 
from  the  old  words  herus  and  heredium  will  have  to  be  con- 
sidered hereafter,  under  the  latter  word  (§  4,  pp.  106,  107). 
At  present  I  must  be  allowed  to  regard  the  position  of  the 
old  Koman  paterfamilias  towards  the  "family  property," 
with  respect,  at  any  rate,  to  alienation  inter  viw9f  as  that  of 
absolute  ownerships. 

Parallels  to  the  Roman  Potestas.  Sir  Henry  Maine's 
criticism  of  Gains,  and  Mr  M'Lennan  s  counter-criticism  of 
Sir  Henry  Maine,  with  regard  to  the  Roman  jnUria  potestas, 
have  been  referred  to  above  (p.  50).  This  power^was,  as 
we  see,  considered  by  the  Roman  Jurist  to  be  almost  unique. 
He  only  recognises  something  similar  in  the  case  of  certain 
Galatae^.  These  are  considered  by  Maine  to  be  the  Asiatic 
Galatae,  to  whom  St  Paul  wrote^,  and  words  of  the  Epistle 
(4.  1)  are  often  quoted  as  referring  to  Roman  law.  This 
they  probably  do,  but,  as  it  seems  to  me,  rather  to  the  law 

TestamerUo,  §  14,  p.  448:  Censu,  §  16,  p.  488:  Vindida,  §  20.  p,  620. 
"  As  to  the  argument,  to  this  effect,  from  the  word  patnmamum  seo 
Jurigprudence,  ii.  pp.  547,  548:  for  the  application  of  this  word  as  private 
Property  generally,  ib.  p.  574, 
Gaius,  1.  66. 

*^  As  to  the  exaet  meakuog  of  Q«lfttia»  see  Lfghtfoot's  Oalatuuis,  pp.  18, 

19. 
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of  tiitela  than  of  patria  potestas^^.  As  to  the  latter,  I  venture, 
with  deference,  to  suggest  that  Gaius  is  more  likely  to  have 
had  in  his  mind  the  Gauls  of  Europe,  of  whom  Caesar  writes 
in  his  Commentaries^.  An  indestructible  right  in  the 
Roman  heir  presumptive  (if  St  Paul  had  Roman  law  in  his 
mind)  might  perhaps  have  been  vaguely  inferred  from  the 
passage  in  Galatians.  That  passage  is  only  quoted  here 
with  r^rd  to  his  present  assimilation^  as  a  chattel,  to  the 
slave. 

To  pass,  however,  to  cases  quoted  by  modern  writers,  we 
are  told  by  Von  Maurer  that  "in  the  old  Teutonic  cultivating 
community,  each  family  in  the  township  was  governed  by 
its  own  free  head  or  paterfamiUas,  The  precinct  of  the 
faniily  dwelling-house  could  be  entered  by  nobody  but 
himself,  not  even  by  the  othcers  of  the  law,  for  he  himself 
inade  law  within  and  enforced  law  made  without^/'  Tius 
strong  statement,  evidently  drawn  directly  as  a  parallel  to 
the  Roman  case,  is  not  discussed  by  M'Lerinau:  but  that 
the  absolute  authority,  attributed  to  the  ^HUer/amiUas  in  the 
old  cultivating  community/'  must  be  considerably  qualified, 
would  appear  from  the  cautious  remarks  of  Stubbe  and 
Haitian  d^^ 

A  stronger  parallel,  on  Sir  Henry  Maine's  side  of  the 
argument,  is  to  be  found  in  the  present  condition  of  the 
Indian  villagers  described  by  him.  The  separate  households 
each  despotically  governed  by  its  family  chief,  and  never 
trespassed  upon  by  the  footstep  of  any  person  of  di£[erent 

i^*  jffwr  Xpivvf  ^  K'kiipow6fUi9  yi^t6s  ^trrtr,  ovSh  dia^pei  doOXov  K^punt 
witnw  wp  K.r.X.  Compare  Gaitis  on  the  capaoitj,  or  inoapMity,  of  the 
pitpiUus,  1.  142,  144  :  3.  107,  109. 

•*  De  Bello  Gailico,  6.  19.  Viii  in  uxores  sicuti  in  liberos  vitae  necisque 
habent  ixatcstatem.  For  a  writer  of  Greek  origin,  Galatae  is  equally- 
applicable  to  either  Celtic  race.    Se©  Polybius,  1.  0.^2;  2.  22.  6;  25.  4.  1. 

w  Quoted  by  Maine,  V.  C.  p.  78. 

«  Stubba,  a  H.«  i.  pp.  87,  n.  2,  88:  P.  *t  M.  ii.  p.  435. 


Digitized  by  Google 


64 


§  3.    THX  BOMAK  FAMILY 


blood  are  all  to  be  found  there  in  practice."  "There  is  no 
doubt  that,  at  the  present  day,  any  attempt  of  the  public 
lawgiver  to  intrude  on  the  domain  reaaryed  to  the  legialative 
and  judicial  power  of  the  r^vfamkM  oaoaes  the  eztrapiest 
scandal  and  disgust^^." 

These  and  other  passages  to  a  similar  eftect  from  Maine's 
^'AnoieQt  Law''  and  "Early  history  of  InstitutionB"  are 
qnoted  and  discuflsed  by  M'Lennan  in  the  6th  chapter  oi  his 
' '  Patriarchal  Th eory , "  to  which  I  would  refer  the  reader.  He 
certainly  gives,  to  my  mind,  very  strong  reasons  for  question- 
ing the  existence,  among  the  Hindoos,  of  any  parental  power 
amoontmg  to  the  Boman  jNi<fta  poteato,  eitiier  as  to  peanona 
or  property.  ' 

Conclusion.  This  is  all  that  need  be  said,  at  present, 
On  the  condition,  per  se,  of  jwiestiis*  A  considerable  an^ouIlt 
of  additional  information  is^  however,  to  be  iound  in  the 
treatment  of  its  Investitive  and  Divestitive  Facts.  Part  of 
this  subject  depends,  a«  we  shall  see  (below,  p.  68)  upon 
quite  late  enactment,  and  is  rather  matter  for  works  on  the 
Private  Law  of  Rome  in  detail  than  for  a  histoncal  sketcli 
of  its  development  as  a  whole. 

Here,  as  elsewhere,  Gains  is  to  be  supplemented  by  other 
works  archaeological  or  philological.  His  own  object  appears 
to  have  been  to  give,  in  the  Inslitates,  not  so  much  a  histoiy 
of  Hm  department  of  Roman  Law,  as  a  Mannal  im  beginners, 
with  notes  and  explanations,  mainly  historical. 

A  supposed  general  plan  of  his  first  Book  (with  which 
alone  I  am  at  present  concerned)  was  given  above  (pp.  47, 48) : 
bnt  tbe  imperfect  and  irregular  manner  in  which  that,  or 
any,  plan  is  carried  out  has  been  repeatedly  commented  on 
by  modem  Jurists®'. 

Many  rules  of  law,  having  an  important  bearing  on  the 

Maine,  v.  C.  pp.  113,  116. 

See  Jurisprudence,  ii.  p.  472,  and  Austin's  Lccturet;,  40 — 44  pas:dimi. 
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original  elements  of  the  Roman  Polity,  had  become  obsolete 
in  the  time  of  Justinian,  and  are  therefore  omitted  in  his 
iDStitates.  Some  points,  however,  of  importance,  from 
Gains'  mcNre  praotical  taeatuse,  the  Ee8  OaUidianae^f  aie 
preserved  by  the  Emperor,  who  combined  the  two  earlier 
works  in  bis  own  Educational  Manual. 

Justae  nuptiae.  With  chaiacteristic  Roman  imsenti* 
mentality,  Gains  regards  marriage  simply  from  Napoleon's 
fcmi  of  view^.  From  his  statement  of  foiestaa  over  Kberi 
being  an  institution  peculiar  to  KomaTi  citizens,  he  proceeds 
to  justae  tmptiae  as  a  sort  of  Investitive  f'act,  expressly  as 
the  means  of  prodncing  snch  W6eri'®.  I  propose  however  to 
treat  M<Ma9iti«e^  here,  of  a  snhjeot  so  important,  which  fills 
almost  a  third  of  Gaius'  first  Book,  and  has  to  do  with  some 
of  the  oldest  forms  of  Roman  Private  Law. 

The  subject  of  a  woman^  who  was  in  the  full  power  of 
hef  hnsband,  known  as  momuSy  has  been  to  a  certain  eictent 
anticipated  in  speaking  of  children^  from  the  Roman  view 
which  regarded  her  in  the  light  of  a  daughter'^.  I  have  here 
however  first  to  speak  of  marriage  generally :  of  manus  here* 
after  (p.  73). 

Ju^ae  wuftiae,  generally  and  natoraQy  translated  lawful 

wedlock,  means  of  course  marriage  recognised  by  Roman 
law :  dvUy  as  the  adjective  is  translated  by  Muirhead  (Gaius, 
p.  31)  is  perhaps  a  tittle  misleadingi  To  this  reoogmtion 
certain  conditions  are  essentia]. 

1.  Non-relationship.  The  parties  must  not  be  within 
certain  degrees  of  relationship  to  one  another:  in  the  case 
of  direct  ascent  and  descent^  ad  infinitum :  the  relationship  is 

•8  Jurispnidonce,  p.  579:  Smircrs-.  p.  125. 

••  Seethe  ca8e  of  Sp.  Carviliue  (Leiow.  p.  98). 

Gaius,  1.  65,  56.  Libtn,  however,  in  this  connexion  witli  poteslas 
mmt  be  taken  to  comprehend  all  descendant?  through  males  (Just.  1.  9.  3 
from  Ulpiao,  Dig.  1.  d.  4). 

«  Gaitis,  2.  159. 

c.  m.  5 
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al80  taken  into  account  even  w}ieie  artificially  produced,  aa 
iAte  result  of  adoption'*.   Of  people  so  related  the  union  is 

regarded  as  "nefarious  and  incestuous";  the  woman  is  not 
considered  to  be  the  man's  iixor  at  all,  noi  the  ofisphng  his 
•children.  Of  course  they  are  not  in  his  foiestaa:  they  have 
no  father,  but  follow  the  condition  of  their  moliier^. 
Collateral  relatives  are  subject  to  siimlar  restrictions  but  not 
•so  stringmt'*. 

The  incestuous  unions  referred  to  are  spoken  of  by  Faulus 
•as  condemned  ytire  gentium  by  the  common  law  of  the  world, 
*0r  universal  consent'^.  The  conception  involved  in  the 
well-known  phrase  thus  translated  is  a  late  one,  dating  from 
the  latter  part  of  the  Republic,  but  the  geneial  idea  of 
natur<il^  prohibited  marriages  is  old  enough  in  most  nations 
of  our  stock.  Such  unions  have  no  doubt  been  proved,  by 
recent  anthropological  enquiry,  to  have  existed  in  other 
races,  perhaps  even  in  previous  stages  of  the  Latin  one.  ^ 
I  have  however  suggested  above  (§2)  various  reasons  for 
believing  that  any  such  stage  was  passed  before  the  earfiest 
beginning  of  anything  like  Roman  nationaHty;  although 
my  arguments  were  principally  directed  to  the  establish- 
ment of  Monandry,  as  fundamental,  in  the  beginnings 
of  Rome. 

That  of  Monogyny  is  also  asserted  by  Gaius  m  the  same 
sentence.  This  assertion  is  made,  in  his  casual  way,  merely 
as  ancillary  to  a  statement  about  marriages  incestuous  by 
special  Roman  law^.   I  tiiink,  however,  it  is  intended  to  be 

general,  and  must  not  be  considered  to  be  qualified  by  the 
peculiar  case  of  the  Impenal  veterani,  who  were  allowed 

»  Gftina*  1.  69:  inp.  Sw  6.  »€huiul.64.  nib.60. 

'•I%23.2.68.  Oa  a^ndM  tee  bdow,§  4,1k  IM. 

Qtm,  1.  63.  Tbe  ajfniiM  ot  theee  oeaes  Is  to  be  oonfxuted  with 
maniage  with  an  aaeendant  or  deeoendsiil,  wfaioh  k  Inoeel  jwt  feiUkm. 
Btmixm,  Dig.  23.  2.  68:  see  above. 
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canMum  with  the  fiist  wives,  otherwise  civiUy  unqualified 

for  it,  whom  they  married  after  their  discharge'^.  Any 
purported  marriage  of  a  soldier,  with  more  ot  such  peisons, 
was  probably  not  considered  a  Roman  marriage  at  all,  so 
that  the  question  of  bigamy  does  not  arise.  The  idea  of 
recognising  some  positive  principle  of  miirriaiie  (see  below, 
p.  86)  as  juris  gentium,  or  universal,  would  certainly  not 
occur  to  the  Bomansoi  the  regal  period:  the/om  oi  iH«p<tae 
pure  and  simple  is  considered  below  (p.  70). 

Other  obviously  reasonable  conditions,  as  of  puberty  and 
consent  of  parents seem  to  have  been  assumed  as  generally 
primeval  or  naturaL 

Outaide,  however,  of  the  patently  incestuous"  unions, 
the  degree  of  relationship,  which  was  an  obstacle  to  marriage 
in  Roiiian  law  or  custom,  appears  to  have  varied  at  different 
times.  According  to  a  (questionable  Epitome  of  Livy's  20th 
Book  (c.  240 — ^220  b.cO  recovered  by  Eriiger^,  marriage  inim 
sepUmum  cognatumiB  gradum  was  regarded  as  an  innovation 
in  the  3rd  century  B.C.  That  of  first  cousins  (fourth  grade) 
was  according  to  Plutarch^  once  matter  of  accusation,  but 
legitimatised  by  a  vote  of  the  people,  which  probably  means 
a  pUbiteUum.  No  date  is  given,  but  these  marriages  were 
clearly  allowable  in  the  2nd  century  B.C.  as  is  shewn  by 
Livy's  speech  of  Sp.  Ligustinus  delivered  in  171^.  It  may 
be  doubted  whether  the  prohibited  area  was  ever  larger  than 
that  of  the  jus  oseidi,  which  Polybius  makes  to  extend,  by 
ancient  Roman  custom,  em  e^aveyfrloyv^.  The  arguments 
used  for  Claudius'  marriage  with  Agrippina,  his  niece,  are 
given  in  Tac.  Ann.  12.  6. 

^  Gains,  1.  67.  See  for  an  instan'^e,  the  soldiers'  diploma,  quoting  a 
constitutioii  of  VespuHiau,  76  a.d.    B^una^  i.  pp.  275.  276. 

"  Inst.  1.  10.  pr.  :  m^Q,  6.  2.  *  Hermea,  iv.  pp.  371 — 'dl'X 

Quaestt.  Kom.  6.  «  Livy,  42.  34. 

Tt*  JUii  consobrinorum,  Polybius,  6.  2.  6.   See  MuirllMid*»  p.  S6,  on. 
7»  S,  and  OodL  Jut  &  4. 17, 19. 

5—2 
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2.  There  must  be  conubium,  or  right  of  intermarriage, 
between  the  parties®^,  a  matter  mdependent  of  natural 
conditioiui,  and  defined  by  Ulpiaa,  from  the  man's  side,  as 
power  to  marry  a  woman  according  to  (Roman)  kw^.  This 
of  course  excluded  persons  of  servile  condition,  and,  originally, 
of  any  alien  nationality^.  Grants  of  conubiuin  to  other 
nationalities,  as  well  as  the  recognition  of  imperfect  citizen- 
fihip  or  semi-searvile  condition,  within  the  Roman  State,  come 
much  later  than  the  early  times  which  we  are  now  considering : 
and  the  complications  resulting  from  the  latter,  as  well  as 
from  intercourse  with  foreign  States,  which  had  not  comtbmm, 
follow  at  considerable  lengtii  in  Gains,  d  propos  of  the  qnesldon 
whether  the  offepring  of  these  mixed  unions  were  or  were 
not  in  the  Roman  pairia  fotestas.  All  this  is  omitted  in 
Jnstiman,  no  doubt  as  becoming  meaningless  after  the 
general  constitution  ol  Caiacalla,  which  conferred  Roman 
dtisenship  on  every  free  suhject  in  the  Roman  world^. 

In  the  beginning,  after  making  all  allowance  for  the 
dramatic  fables  of  our  historians,  we  must  see  that  this 
*  right  of  emiiihium  was  of  a  very  restricted  character.  It  is 
held  by  Jhering  to  have  once  wdy  existed  as  between 
members  of  "the  rrentile  state,"  which  he  considers  to  be 
originally  purely  patrician^.  The  subject  of  Patricians  and 
Plebeians  will  be  specially  considered  in  a  later  section  (7) 
but  must  be  a  little  anticipated  here. 

It  is  fairly  clear  that  perfectly  free  convbium  must  at 
any  rate  have  been  early  estabhshed  between  Patrician  and 
Patrician  (see  next  page).  It  is  clearer  still  that  the  same 
right  of  union,  as  between  Patrician  and  Plebeian,  was  of 
questionable  and  contested  l^;ality,  up  to  the  time  of  the 

Ga.  1.  56,  69.  "  Ulpian.  fi.  3.  "  lb.  4,  fi. 

»»  211—217  A.D.    See  Digest,  1.  5.  17. 

Geiet*,  i.  p.  197.  His  view  aflopted  by  MuirhpfiH.  pp.  58.  112  nn. 
As  to  its  being  extended  by  special  treaty  or  grant  to  alljed  uatioos/* 
see  above. 
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Decemviri,  by  whom  it  was  definitely  abolished^.  Such  an 
enactment  can  scarcely  have  been  a  new  idea.  It  certainly 
looks  more  like  the  attempt  to  erect,  into  statute  law,  a 
customary  barrier  which  was  beginning  to  ommble  away. 
According  to  our  traditiuiial  or  semi-histoncal  accounts, 
this  Decemvirai  prohibition  was  in  its  turn  repealed  in 
B.O.  445  by  the  rogation  or  fMnacitum  of  Canuleins^.  The 
whole  aooonnt,  so  for  as  partaonlar  facts  are  concerned,  is 
apparently  treated  as  purely  fabulous  by  Pais^. 

It  is  possible  that  there  may  have  been  an  earlier  time 
still,  when  no  marriage  of  a  woman  out  of  her  gem  was 
allowed,  at  least  out  of  pateiclan  ^enfef ,  without  something 
equivalent  to  a  private  Act  of  Parliament^. 

On  the  hypothetical  relationship  between  parties  belonging 
to  the  same  gens  I  have  to  speak  in  the  section  (5)  devoted 
to  that  subject.  I  do  not  find  any  satisfactory  evidence  that 
such  relationship,  or,  d  fortiori,  a  connexion  by  the  wider 
commuuity  of  trihe,  was  ever  regarded  at  Rome  as  an 
obstacle  to  intermarriage.  In  other  words  I  cannot,  in 
Boman  history  <xr  tradition,  find  any  survival  of  van  origmal 
state  of  Exogamy,  such  as  is  suggested  by  M'Lennan  and 
others'*. 

To  return,  for  a  moment,  to  the  subject,  which  I  have 
be^  obliged  to  anticipate,  d  the  two  Boman  OrdeiB,  as  to 
CkMExabium  between  Plebeians.   That  the  Plebeians  were 

ever,  even  before  the  Servian  reform,  not  reckoneti  as  citizens 
at  all^,  seems  to  me  very  improbable :  still  more  so  that  they 
had  no  eoMiibkim  between  themselves,  tiiat  their  unions  were 
not  reckoned  in  the  eye  of  the  law  as  regular  marriages,  or 

DionysiTis,  10.  SO:  Oiom,  de  Rep.  2.  37.  63,  &c. 
See,  besides  the  patwig»6 quoted  innu  S7t  Lxwjf  4. 4.  6. 

Storn,  I  p.  668. 
*^  Spp,  however,  §5,  p.  l.W  on  eimpUo  gentis, 
*i  M'Leiinan,  P.  T.  p.  207. 
•>  As  Moirhead  holds,  pp.  34^  36. 
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their  ofispiing  as  legitimate;  all  ol  which  points  are  mainr 
tained  by  respectable  modern  authorities.  The  existence  of 
marriage,  poiestas  and  mawus,  among  the  plebeians,  is 

admitted  by  Muirhf  arl^^  as  possible  de  facto,  from  the  earliest 
tunes,  and  I  cannot  but  believe  that  such  existence  was  as 
early  recognised  by  judieM  authority ^  at  least  as  to  marriage 
and  jHriestag. 

A  general  statement  of  the  law  of  conuhium  after  the  lex 
Canideia,  or  the  reform  which  passed  by  that  name,  may  be 
taken  from  Ulpian^,  though  it  must  be  remembered  that  it 
is  both  modified  and  compficated  by  the  legislation  of  the 
Imperial  times  in  which  he  ^y^ote. 

Roman  citizens  had  of  course,  by  conamon  law,  canuhium 
with  Roman  citizens:  with  peregrim  and  Zotim,  only  if 
expressly  allowed  by  treaty  or  statute.  Where  ixmubium 
intervened,  the  children  were^w^^t  (legitimate)  and  followed 
the  father's  condition:  whether  they  were  in  his  power  or 
not  depended  on  that  condition,  i.e.  whether  he  was  or  was 
not  a  Roman  citizen^.  Where  there  was  not  conubium  the 
children  followed  the  condition  of  the  mother,  with  this  . 
special  exception,  that,  if  she  were  of  the  higher,  the  lower 
condition  of.the  father  attached  to  them^.  Apart  from  this, 
the  enactments,  by  which  the  original  simple  principles  were 
modified,  are  on  the  whole  rather  in  favour  of  liberality  in 
extension  of  Roman  citizenship.  They  are  not  in  question 
here,  where  we  are  treating  oi  the  origines  of  Roman  Law, 
and  have  indeed  Uttle  interest  for  the  general  student,  in 
mew  of  their  determination  by  the  sweeping  grant  of 
Caracaila  mentioned  above,  p.  68. 

Form  of  nuptiae.  The  conception  of  some  general 
principle  of  marriage  is,  as  has  been  pointed  out  (p.  67)  late, 
and  dien  from  the  ideas  of  the  priinitive  Bomafis,  who 

53  History*,  p.  36.  »«  Tit.  5. 

Ulp.  6.  8.  ^  lb.;  cf.  Qaim,  1.  67,  76,  77,  80. 
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probably  concerned  themselves  with  httle  but  externals.  The 
forms  propel  to  the  entry  into  the  married  condition  of 
manm  will  be  specially  consideied  below.  ThoBOi  which  we 
find  in  ancient  existence,  not  necessaiily  relating  to  that 
condition,  are  few  and  simple. 

Nuptiae  (to  omit  all  questions  as  ta  the  meaning  of  the 
suffix  and  the  manber)  indicates,  as  a  word,  merely  the  veil 
or  hood  with  which  the  bride  decked  herself  for  tiie  groom 
(nupsit  viro).  It  may  have  been  the  ordinary  head-dress  of 
a  girl,  but  of  a  special  colour*'.  This  garb,  t^Dgether  with  her 
conduct  to  and  reception  in  her  new  home  {deducUo  or  ductio) 
appeals  to  be  all  that  is  strictly  necessary  to  constitute 
nupUae. 

Sponsalia,  betrothal,  might  no  doubt  be,  in  practice,  a 
common  preliminary.  This  proceeding,  however,  as  signi- 
fying the  previous  agreement  between  the  bnde's  father  and 
the  bridegroom,  is  mostly  connected  with  do8,  and  can 
scarcely  belong  to  the  earher  times.  The  view  accepted  here 
as  to  spamio  is  that  it  did  not  originate  merely  as  a  preliminary 
to  marriage,  and  tiiat,  whether  the  verb  aptmdeo  indicated 
the  sanction  of  a  religious  ceremony,  or  merely  a  senout 
declaration  of  willy  sponsio  probably  did  not  exist,  as  a  legal 
contract,  before  the  lex  Poetelia  of  B.C.  326*®.  Tlus  however 
is  a  difficult  question,  the  discussion  of  which  must  be 
{>ostponed  until  the  substantive  treatment  of  that  law. 

^Immneifm,  probably  a  joy  dzew  of  g»y  colour.  For  the  fanoy  tiiat 
it  was  an  omm  of  lastir^  imion  because  worn  by  the  wife  of  a  fiamen,  eui 
non  licebat  fnan  iivortium,  see  Feetus*  P.  p.  89,  s.v. 

"  Meantime  see  on  Spondere  Festus,  F.  p.  329,  and  Varro,  6.  69—72,  f  .v» 
Of  modem  authorities.  JTierin?!,  i.  p.  303,  n.  211*  and  Lei^t.  Graeco  Ital.  ilg^ 
pp.  468 — 470,  favour thf>  former  view  expressed  above:  lUrard^,  p  4Sti,  n.  2, 
Karlowa,  ii.  p.  6!)9,  tho  latter.  Corssen's  vicw,  which,  with  all  due- 
respect,  I  consider  absolutely  untenable,  differs  entirely  from  either 
(Ausapr.*  L  p.  479;  Nachtr.  pp.  112 — 114).  With  the  same  feeling  for  art 
old  teacher,  I  must  here  rank  after  Corssen,  Donaldson's  sponte  "by  its  own 
weight  or  inclination**  (VarroDianus,  p.  375). 
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No  proof  of  marriage  by  capture.  In  all  this  there  is 
toothing  indicative  of  violence :  simply  ceremony  and  consent. 
The  veiy  word  tixor  is  agreed  by  two  of  oui  best  etymologists 
to  be  the  consentiiig  or  irilling  one^.  Smck  too  is  obno^y 
the  purport  of  the  question  and  answer  which  were  adopted, 
though  possibly  not  originated)  in  the  old  marriage  by 
coemptio  (below,  p.  81). 

It  eamiot,  however,  be  denied  that  many  popular 
practioes  connected  with  marriage  both  in  Eome  and  ^se^ 
where^  have  been  regarded  as  pointing  to  the  orie^ination 
of  maniage  in  capture.  I  do  not  propose  to  discuss  the 
geneiai  question,  but  shall  confine  myself  to  the  Bocnan 
traditions  or  usages  which  have  been  mainly  relied  upon  as 
evidence. 

As  to  the  story  of  the  Eape  o£  the  Sabme  wom^m  and  its 
bearing  on  the  original  elements  of  the  Roman  Pohty  some 
remarks  will  be  found  later  (§  6,  p.  245  and  App.  p.  ^3  and 

§  9,  p.  321).  Of  the  principal  points  of  usage,  which  have  been 
interpreted  as  pointing  in  the  same  direction,  one^^^  may  I  think 
be  fairly  ez{4ained  as  merely  symbolical  ot  the  oveiooming 
of  virginal  modesty  and  childish  love  of  home  by  maflcuUne 

ardour.    The  other  must  be  left,  as  having  once  had  some 
.  mystical  signihcance  which  had  become  umnteiiigible  to  the 
Somaas  themselves^. 

^  OonKn*,  i.  p.  171 :  Ourtius*,  p.  136 :  Fiok  is  Qnintelllgible  or  undecided. 
Cbmpeve  hie  Wdrterbnch,  i.'  p.  629  wtth  L*  p.  H0  and  it  p.  266:  I  (ten  find 
nothing  on  «a»r  in  Brqgmann.  VanlSek,  on  the  wholes  nakee  her  die 
UAmie  (Etym.  WSrterK  ii.  p.  862). 

See  Dargun  on  BofuJbdie  {geiuiaSfy  and,  in  paiiiieiilair,  pp.  IQO,  101, 

^  Festns,  F.  p.  289.  Bapi  simubktor  Tirgo  ex  gtemio  matriB :  aat,  ai 
ea  non  est,  ex  proxima  necessitudine,  cum  ad  virum  ttaditur,  qtnod  yidelioet 
lea  res  f  elioiter  Bomulo  oeerit.  Mailer's  emendatiaai  to  irahUuf  seems  to  tee 
quite  gratuitous. 

Festus,  P.  p.  62.  Caelibari  hasta  caput  nubentis  comebatur,  quae  in 
corpnrf  frladiatoris  stetisset  abjorti    oceisiqiie.   tit,  q«emadmo»inm 
conjuncta  fu^t  cum  oorpore  gladiatoris  sic  ipsa  cum  viro  8it...vel  quod 
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The  actual  modes,  by  which  the  coiuiitiou  of  7/i(inu8  is 
stated  to  have  be&i  entered  into,  are,  as  we  shall  see,  either 
a  xeligiovs  cecammj,  in  wliick  tboce  is  &o  coaceivaUe 
reiereace  to  vidfinoe,  or  a  ciTil  one,  in  which  a  volvntary 
aiid  mutual  "taking"  has  been  clothed  with  the  somewhat 
unromantic  form  of  purchase  (below,  pp.  61,  82). 

The  attempt  to  define  mainmitmium  or  1mlf^iae  genetailjr, 
as  iirespeetiTe  of  form,  mnst  be  postponed  till  after 
consideration  of  marriage  sine  manu  (p.  86). 

Adoption.  After  his  long  digression  on  nuftiae  and 
convibmm  (1. 58 — ^)  Gains  concludes  the  subject  oi  poiesia$t 
for  the  present,  with  its  remaining  Investitive  Facts,  the  two 
forms  of  adoptio^.  Of  these  a/rrogatio  faUs  to  be  considered, 
as  an  aciw  per  fopulum,  in  the  section  on  comitm  curiata: 
the  more  ordinary  form  belongs  to  the  subject  of  leg^l 
procedure,  and  will  be  taken  under  tiie  head  of  vifMckt  or 
ffinddcare, 

Manus.  On  the  condition  of  manns  Gaius  has  nothing, 
proceeding  at  once  to  its  Investitive  f^acts.  lie  only  tells 
US  that  it  is  a  principle  of  law  peculiar  to  Roman  citiaens, 
iike  fcMUni  and  l^t,  unlike  peMM,  it  is  confined  to 
females^***. 

naptiali  jure  imperio  viri  subiicitur  nubens,  quia  hasta  summa  armorum  et 
j]up0m  crt>».«. 

PtahiB'  fint  explanatioa  is  so  far  fetched  and  (for  early  times)  so  ana- 
ohnmovis,  tBat  I  oan  only  take  it  to  have  been  suggested  by  some  stfmge 
■apposed  elTmolagy.  For  the  fost,  he  makes  the  spear  an  emblsm  ol  the 
husband's  imptiriwm  ofer  tlie  biide,  not  of  her  mphtn^  Jheriog  (L  p.  113, 
n.  19*)  thinka  the  spear  was  the  scissors  (!)  of  the. ancient  Bomans;  with 
irhich  neither  Paohn*  comebcUur  nor  Amobius'  muketur  agrees  partieaiarly 
welL  Plutaich*8  explanation  (<)uae8tt.  Rom.  87)  is  of  the  vaguest.  The 
true  one  is  possibly  to  be  found  (if  ever)  in  the  word  eaelibari.  (I  may  add 
that  I  cannot  accept  the  derivation  of  coekha  (or  cmUhs)  from  rcrfny  and 
XftVoj  iprivo  di  talamo)  given  by  Pianigiani  s.v.  Celibe.)  Neither  Ovid 
(Fasti,  2.  $60)  nor  Amobius  (adv.  gent.  2.  67)  throws  any  real  light  on  this 
oostom. 

>•»  GaiuB,  1.  97—107.  ^  Gaius,  I.  108, 109. 
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It  has,  however,  been  suggested  by  modern  authors  that 
the  term,  thus  restricted  by  Gaius,  may  also  bave  been  used 
of  the  conditioii  of  slaveB  and  free  pexBoim  in  jioteeUu  or 
maneipiim  (below,  p.  87),  both  of  whom  are  said  numu  miUi 
to  be  sent  from  or  out  of  manm^^.  In  this  supposed  use, 
rmnua  does  not  refer  to  the  external  form  of  enfranchisement, 
but  is  employed  in  tbe  derived  sense  of  fowety  which  was 
eertainly  the  meaning  of  tiie  word  as  specialised  for  the  case 
of  women  married  in  certain  raodes^^.  In  spite,  however, 
of  the  high  authority  of  Sir  Henry  Maine^"'  I  venture  on 
the  whole  to  prefer  the  former  (external)  explanation  of  the 
word  as  certidnly  the  primary  meaning  of  mmw  in  monu- 
missio,  mancvpium  and  emancijxUio. 

For  details  of  the  husband's  power  over  his  wife,  we 
may,  I  think,  take  our  traditional  accounts  of  the  earliest 
Roman  period  to  refer  mainly,  in  this  respect,  to  wives  in 
numu  (see  below,  pp.  76sqq.). 

As  regards  punishment  for  domestic  offences the  same 
despotic  control  is  apparently  attributed  to  the  husband  as 
if  he  were  actually  the  father  of  his  wife.  Adultery  and 
wine  drinking  are  grotesquely  coupled  by  Dionysius  among 
ofiences  subject  to  penalties  at  the  husband's  discretion,  with 

^  Compare  Ulpian,  1.  Iiurtt.  (Dig.  1.  1.  i)  with  Oaiiifl,  1.  11, 138,  fto. 
Ctains,  1.  lOe.  In  maanm  antem  laniiiiM  tmiliim  ooiiv«iiiiiiit  (see 
below,  p.  180). 

^  Who,  in  E.  H.  p.  313,  adheres  to  the  opinion  that  **imnmw,  or  hand, 
was  at  fint  the  sole  general  fonn  lor.patriarohal  power  among  the  Romans, 

and  became  confined  to  one  form  ol  that  power  by  a  process  of  specialization 
easily  observable  in  the  history  of  language.*'  (See  however,  below,  p.  76  on 
mundiMm,)  The  external  or  physioal  meaning  of  manus  in  manumissio  is 
clearly  preferred  by  Moyle,  Jnstinian*,  note  on  Instt.  1.  6.  1.  The 
Emperor'^  own  wordf^  fit  the  beginning  of  this  section  (ffiOiMit  et  potestati 
snppofiitus)  are  in  favour  of  Maine's  view. 

The  significant  term  Havszuchif  domestic  discipline,  is  employed 
by  8ohm,  Instt.  (Ledlie)*,  p.  477.  As  to  the  connexion  of  ofienoes  see 
below,  p.  97,  n.  184. 
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the  slii?ht  check  of  kinsman  assessors^*.  Even  this  last 
formality  is  not  obfiezved  by  an  Egnatius  Metennus,  who 
blodgeoDS  his  wife  to  death  f oi  taking  a  draught  of  wine 
from  the  cade — and  is  acqnitted>  acooiding  to  Vlmfs 
Natural  History,  by  Romulus^.  Tacitus  records  a  revival 
of  the  ancient  court  of  kinsmen,  to  sit  as  assessois  on  the 
ofienoes  of  wives,  at  tiie  instance  of  Nero,  in  the  case  of  a 
lady  accnsed  of  "fomgn  superstition^."  Whether  this 
foreign  superstition  was,  as  Lip  iui>  suggests,  Christianity  or 
not,  the  stoiy  is  probable,  and  the  court  set  in  action  by 
Nero's  tyranny,  which  the  husband  was  man  enough  to 
brave,  was  no  doubt  part  of  the  current  tradition  of  the 

time^. 

In  one  matter  of  custom,  formerly  attributed  to  the 
modem  Briton,  tiie  old  Roman  marital  power  differed  from 
the  parental.   One  of  the  usual  vouchers  for  antiquity — a 

law  of  Romulus — is  referred  to  by  Plutarch  as  enacting  that 
the  man  who  sold  his  wife  was  to  be  sacrificed  to  the  mfernal 
Gods^.  Indeed,  generally,  the  fact  that  manus  is  a  decidedly 
specialiBed  form  of  ftateBtas  (above,  p.  74)  may  be  indicated 


DionysiuB,  2.  25.  d^pTdvovaa  rt  SutewT^*'  rdy  ddiKoi'ffievov  Ad/x^o^c 
See  •bove,  p.  60* 

niny,  H.  K.  14»  13.  89.  Iiiv«Dtmiui...Egnftti  Meetwmi  Toxonm,  quod 
'vianm  liibiiiet  e  doHo,  intetfeotom  fasti »  raaiito,  enmqae  ceede  a  BUmulo 
alwolatidii.  I  believe  <loK«Mii8j|lclile:  hut  i»m/aM  gives  tiie^mnt  of  the 
story  hotter — which  is  quantity. 

^  Tacitus,  Ann.  13.  32.  Poraponia  QrMoiiia...Plaatio...iiupta,  ao 
snpecstitionis  eztemae  zee,  mariti  jadioio  pennissa ;  iaque  prisoo  instituto 
propinqnis  cofam  de  oapite  fomeqne  oonjngii  eogiMmt  et  insontem  nuiitiaTit. 
See  Orolli'e  note. 

.Momm^en,  Str.  p.  25^  calle  this  a  matter  ef  oastonir  "aUguneine 

Gebrauch  -nicht  Gesetz."    See  also  MsT.*  i.  308. 

^3  Plutarch,  Romulus,  c.  22.        S'  dwod6fUPO¥  ywducik  dikff $ai 
tfeois.   See  above,  pp.  60. 
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fitter  eMa  by  the  statement  of  Ul^n  that  the  motei/amtluit 

is  suae  potestatis^*, 

Mundium.  A  whole  chapter  is  devoted  bj  Daigun  to 
the  conaideiatioii  of  Maniage  widi  or  without  muniium 
among  the  early  Lombard,  Teutonic  and  ScandinaTian 

peoples.  This  word  has  been  considered  to  be  derived  from 
a  cognate  root  with  manus^^  and  the  latter  has  been  compared 
with  and  illnstiated  by  it.  The  idea  of  firateotum,  which 
rather  comea  to  the  front  in  mundkm^  may  p^haps  be 
admitted  as  an  argument  by  analogy  for  the  modification 
above  suggested,  in  rnanus,  of  the  bare  power  or  control 
which  is  more  prominent  in  the  idea  of  foUMas^.  Under 
the  difEerent  circumstances,  and  the  distance  in  tisgte,  of 
manus  and  f9ififMKum»  I  doubt  if  this  analogy  can  safely  be 
pressed  very  far:  but  it  certainly  seems  that  in  marriage 
without  mundium  as  in  the  case  of  more  irregular  unions,  the 
children  followed  the  legal  condition  of  the  mother^^  Of 
this,  of  course,  a  consideraUe  p<»nt  is  made,  in  favour  of  an 
original  Mutterrecht. 

Investitive  faots.  Again  following  Gaius  we  come  to 
the  modes  of  entering  into  mcmua,  with  which  I  am  obhged 
to  couple  the  subject  of  marriage  sine  manu  and  to  add  a 
few  words  on  the  condition  of  a  woman  neither  in  potestas, 
nor  manus,  nor  marriage  sine  manu, 

Conforreatio.  Of  Gaius'  three  modes,  by  which  a 
woman  could  enter  into  manm — tmi,  farreo  and  eoempUan^ 
(1.  110),  usus  must  be  regarded,  on  the  principle  stated  by 
him  in  2.  51,  as  a  complement  of  deficient  or  lacking 
mancipium,  and  will  therefore  be  postponed  to  a  consideration 

Dig.  1.  6.  4.    See  however  below,  p.  80,  note  126. 
"*»  See  Kluge,  Etyni.  Worterb.  p.  244,  8. v.  Mund  (2) :  Schmid,  Gesetze 
der  Angelsachsen,  Glossar,  s.v.  Miindigkeit. 

Dargun,  pp.  29,  &c.   See  above,  p.  74. 
^  See  above,  p.  66 :  bnt  cf .  Karitiwa,  it  p.  166. 
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of  the  Servian  refenn.  Coemjytia,  though  tiot,  perhaps, 
orijgrinally  connected  with  the  Servian  purchase,  has  so  many 
clifficuities  in  our  traditional  aooountB  of  it  that  it  must  be 
taken,  aomewhat  at  length,  later  on  in  the  present  section. 
¥cft  other  reasons,  then,  besides  its  reputed  older  date,  the 
comparatively  simple  eonfarreafio  comes  first  for  considera- 
tion. We  have  here  only  to  note  its  very  archaic  features 
and  the  probability  of  its  exclusively  patrician  nse,  at  least 
in  its  origin.  Its  later  history  (bIBb  rather  to  be  traited 
under  the  head  of  Divestitive  Facta. 

Its  archaio  ckaracter.  This  was  a  natural  and 
evidently  very  ancirait  rehgious  ceremony,  which  is  described, 
with  enthnsiasm,  by  Dionysius,  as  being  peenliarly  oM 
Roman,  but  in  language  by  no  means  precluding  the  ])ossil)le 
coexistence,  even  at  Borne,  of  other  modes  of  contracting 
matrimonyi^.  The  sponses,  under  priestly  superintendence, 
partake  together,  or  offer  in  joint  sacrifice,  a  cake  made  of 
the  rudest  and  earliest  national  food,  symboUcally  sharing 
with  one  another  the  fundamental  requisites  of  a  joint 
household — ^fire  and  water — and  the  humble  occupations  of 
an  ordinary  country  life^. 

This  appears  indeed  to  be  implied  in  his  words  ywalKa  yafierrj*'  tV 
Kara  yd/xovs  Upovi  (ntv€\0ov(jap  a^'Spl  k.t.\.  Dionysius,  2.  25.  The  whole 
chapter  is  discussed  at  great  length  by  Karlowa,  ii.  §  12. 

^  Servius,  ad  Georg.  i.  31.  per  pontifioem  maxiinum  et  dialem  flaminem 
per  frag^  et  molam  iokam  eonjungebantur;  id.  ad  Aen,  4. 103.  aqoa  et  igni 
adbibitis.  CL  tHpian,  9:  PUny,  H.  N.  18.  10:  Hoimoe,  Odd.  3.  23.  20,  kc 
It  moat  be  remarked,  hcywever,  that  a  more  myatie  lignificatiofii  hae  been 
gtTOD  to  BOTeral  of  these  obeervanoea,  and,  aometimea,  by  the  veiy  wiiten 
to  whom  we  owe  our  only  information  about  them. 

Serving  for  instance  in  his  note  on  Aen.  4.  103  follows  bis  statement  of 
tiie  adhWitio  of  fire  and  water  with  a  very  fanciful  interpretation  which  is 
repeated  inter  alia  in  Plataroh^s  Quaestt.  Rom.  1  ( Jevons,  p.  4  and  Int.  o). 
To  Serviiis  also  is  due  (ad  Aen.  4.  374)  the  peculiarly  nasty  feature  of  the 
bride  and  groom  sitting  down  "in  the  grease  and  the  gore  of  a  freshly 
slaughtered  sheep's  fell"  to  which  Jcvons  (Int.  xcviii,  xcix)  professes  to 
find  a  parallel  in  Hindoo  or  Finnish -Ugrian  custom,  and  instances,  in  Growe, 
the  pnrificatoiy  or  exorcistic  use  of  the  Zeus-fieece  Aids  icwdtoi'.  Now, 
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Probably  eonfined  to  the  patrielan  orddr.  This  ia 
the  general  belief,  though  I  do  not  know  that  there  is  any 

direct  statement  to  that  effect  in  a  classical  author,  besides 
what  may  be  inferred  from  oratorical  passages  such  as  that  of 
Cicero^  deseantiiig  on  the  yarious  oonsequences  which 
would  result  to  Borne,  from  the  failure  of  the  higher 
order. 

The  ten  witnesses  mentioned  by  Gaius  (1.  112)  have  beea 
considered  to  represent  the  ten  curiae  in  a  l^be,  or  the  ten 
gentes  in  a  curia,  which  belong  to  the  first  attempt  at  the 
organisation  of  a  Roman  constitution.  This  is,  however,  in 
itself  one  of  the  debated  subjects  to  be  considered  hereafter 
(§9)  and  other  explanations  of  the  number  are  possible 
(§8,  p.  291),  of  equal  or  greater  antiquity.  At  all  events, 
the  special  connexion  of  confarreatio  with  the  oiOice  of  rex 
sacrorum  and  the  greater  Flaminates  (Gains,  I.e.),  which 
were  among  the  very  last  privileges  retained  by  the  patrician 
order,  is  in  favour  of  the  general  belief.  Mommsen  indeed 
suggest^  that  there  may  Lave  been  a  time  when,  as  between 

for  Borne,  the  joint  Beating  of  bride  and  groom  on  a  ileeoe  of  wool  (which 
in  Servins  relen  to  the  jl(iflieti*«  marriage  alone),  ia  no  douht  confirmed  hy 
Festoa  (P.  p.  114.  In  pdle  Janata),  who  extendi  the  coatom  to  new  bridea 
geneiaUy  and  ghres  the  homely  explanation  faroured  on  the  whole  by 
Plutaroh  (JeTOns,  p.  50).  But  the  newlff  tflata  sheep  la  a  tonoh  of  Servina* 
own  "  ^us  ovis  quae  hoaHa  fuisaeL**  This  is  apparently  accepted  by  Karlowa 
(ii.  p.  156)  though  somewhat  irreconoileable  with  his  view  of  the  antiquity 
of  confarreatio  being  evidenced  by  its  urihluHgea  character,  ib.  p.  1C5.  It  ia 
not  supported  b}'  the  pasBage  which  Jevons  quotes  from  Suidas.  All  he 
says  is  that  the  tieocoa  of  the  animal  sacriticed  to  Zeus  were  kept  {((>iX<ia<xov<n) 
and  worn  by,  inter  alios^  the  daSovxos  at  Eleusis,  or  spread  for  the  passage 
over  them  of  the  Ka9atp6/xeyoi,  who  were  as  yet  ^vayex^  or  impure  {^i^r}\oif 
dyayt'OL).  Hesychius  adds  a  note  about  the  KaBaLpoaFiJoi  standing  on 
them  with  the  left  (the  unlucky)  foot.  This  use  of  the  Kwdio.  bccuib  to 
correspond  to  tiiat  of  the  sUppere  in  a  mosque.  But  it  has  nothing  to  do 
witii  tike  anflient  Roman  marriage,  I  oannot  find  in  Baremberg  et  Saglio, 
under  etn^amaHo  or  makinumiumf  any  ''repremtation**  of  the  kind 
referred  to  hy  JeToofl,  p.  zoix»  note  f* 
dom,  de  domo,  14. 37  sqq. 
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Patncians,  no  maniage  was  oooridered  legular,  aniesB 

Bolemnised  in  this  sacred  form^, 

Con/arreatio  obviously  existed  in  the  time  of  Gaius  and 
Ulpian^^  but  had  long,  even  then,  become  unpopular  and 
unusual.  The  history,  however,  of  its  disuse,  and  the 
introduction  of  diffarreatio,  is  better  treated  in  a  later  part 
of  this  section  (p.  94).  For  the  present  I  proceed  to  the 
more  ordinary  form  by  which  mantis  was  entered  into. 

CoemptiOy  though  at  first  sight  connected  with,  and  « 
accordingly  daling  from,  the  Servian  system,  has  in  it  certain 
features  poiuting  to  a  less  formal  and  solemn  union  than 
confarreatio,  but  possibly  as  old  as  that  ancient  ceremony 
itself. 

Maifiimnium,  Mater  and  MaierfamUias,  In  speaking 
above  of  marriage  pure  and  simple  and  maiiiap^e  as  specially 
recognised  by  Roman  law  (above,  p.  65)  I  purposely  avoided 
a  term  which,  with  us,  and  latterly  with  the  Romans  them- 
selves, describes  the  married  state  generally,  but  evidently 
had  once  a  more  restricted  meaning. 

Matrimonium,  on  the  analogy  of  such  words  as  inerci- 
manmm,  tetUmamuMy  jHOnmomumf  vadinumium^  &c.  should 
mean  the  dealing  or  conduct,  property  or  condition,  of  a 
mater.  There  is  not  here  much  to  be  made  out  of  the  latter 
word  per  se.  It  is  part  of  the  common  heritage  of  the  Indo- 
Buxopean  races,  meaning  in  its  first  use  the  measurer, 
manager  or  diSpenser^—an  idea  pointing,  I  may  remark  by 

Msr.  iii.  34,  cf.  Muirhead,  p.  26.  The  atatement  at  Boethina  (in 

Topioa,  3.  14)  con/arreatio  solis  pontifidbus  conveniebat  is  inaccurate,  even 
for  the  time  of  Ulpian  (see  below,  p.  95).   Granted  that   Pontiffs'*  might 

cover  Flamen3  (see  Festus,  F.  p.  185.  Ordo  mcerdotum)  the  ex  farrecUis  nati 
of  Gaiu8,  1.  112  must  surely  require  some  wider  iieo  of  confarreatio.  Of 
course  the  patrician  character  of  this  marriage  in  no  wise  precludes  tlie 
oo-existenoe  of  a  recogniaod  legal  union  between  Plebeians  (see  pp.  iid,  10, 7S). 
Gaius,  I.e.:  Ulpian,  9:  Boethius,  I.e. 

Curtius^y  p.  333.  See  too  Kluge,  s.v.  Mutter:  Pianigiani,  s.v.  Madre, 
« 

r 
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tbe  way,  to  Monogyny  as  at  least  recognised  by  our  Aryan 

forefathers.  In  the  Ro?nan  matrimonium  we  may  not 
unreasonably  suppose  that  the  nicUer  intended  is  she  who  is 
specifically  designated  malerfamiUas. 

The  testimony  as  to  the  meaning  of  this  word,  as  a  legal 
term,  is  a  httle  conflictni?. 

In  Cicero's  time  materjamilias  was  said  only  of  an  uxor 
in  manual  for  this  statement  he  adduces  the  crucial 
evidence  of  an  actual  contested  case.  Aulns  Odlins,  in 
criticising  a  false  view  of  Aelius  Melissus  endorses  that  of 
Cicero Ulpian  on  the  contrary  in  his  Institutes  speaks 
of  matresfamilias  as  suae  potesUiHa^,  In  the  same  work,  as 
quoted  by  Boethius,  in  hia  comment  on  Hke  above  cited 
passage  of  Gcero's  Topica,  Ulpian  expressly  excludes  from 
the  style  of  materfamilias  those,  who  come  into  manm^  usu 
or  /oirreo^  confining  it  to  such  as  pass  into  that  condition  per 
eoemptionem^*  This  last  passage  is  somewhat  startlhig. 
If  any  Roman  wife  speciaDy  held  the  position  of  mater- 
familias, we  should  have  expected  it  to  be  held  by  one  who 
had  participated  in  the  ancient  and  dignified  act  of  confar- 
reaiio.  Vaua  as  we  shall  see  presently  (p.  83)  was  obsolete 
before  Ulpian's  iame.  It  is  in  the  details  of  eoempUo  that 
we  are  to  find  the  solution  of  our  difficultiesi' 
.  ' 

CSicera,  Topiea,  3. 14.  Genus  enim  est  uxor;  ejus  dtiae  fbimae:  qua 
matramfamilias  [eae  sunt  quae  in  manum  convenenmt]:  altna  earom  qnsie 
tamtnmmodo  vaotee  habentur.  I  take  the  following  case,  of  Fabia,  to  be 
a  leal  one,  not  meroly  from  the  absence  of  the  usual  John  Doe  and  Richard 
Roe  (Titia  or  Maevia)  phraseology,  but  from  tbo  perfwt  t^neo/uert<. 

Aulus  Gellins,  18.  6.  9.  Matremfamilias  appeilatam  esse  earn 
solam  quae  in  mariti  manu  mancipioque...esae^  quoniam,  &c.  We  need  not 
trouble  with  bis  reasoning,  or  the  derivation  of  matrimonium  and  matronm 
from  mfOtris  amine. 

**•  Ulpian,  Dig.  1.  6.  4;  in  Ulp.  4.  1  they  are  principes  famUiae  like  the 
pater. 

Boethiiit  in  Topica>  3. 14.  qiiae...iii  mamim  per  ooemptioiican  oomreno- 
rant,  eae  matreabuuiliaa  vocabantor,  quae  veto  wm     iai^eo,  mjaime. 
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Among  the  formalities  with  which  this  union  was  effected, 
Ulpian,  in  a  passage  quoted  bj  Boethius,  oxdy  speci^es 
a  mutual  question  and  answer:  by  the  man,  would  the 
woman  be  his  materfamUias :  by  the  woman,  would  the  man 
be  her  paterfamilias',  both  answering  in  the  affirmative^. 
There  is  obviously  here  an  independence  imphed  m  the 
lady's  woida — as  in  the  term  maieifamiUas  itself — ^very 
different  from  the  conception  of  a  Roman  daughter  (above, 
pp.  57,  65). 

Ubi  tu  Gaius,  &c.  The  same  idea  is,  according  to  some, 
implied  in  the  words  tiM  OainSgegoOaiaf  Apropos  of  which 
we  have  Cicero's  amusing  comment  on  some  pedantic 

lawyers  of  his  day^^s  They  probably  do  not  mean  simply 
"Where  you  are  Jack,  I  will  be  Jill,"  but,  as  Philemon 
Holland  interprets  them,  "  Where  you  are  lord  and  master 
I  will  be  lady  and  mistress^/'  Indeed  it  is  curious  that  in 
the  first  instance  I  can  find  of  the  word  matrinwnium^, 
the  lady,  who  complains  bitterly  of  her  treatment  in  that 
state,  not  only  gives  immistakeable  evidence  of  her  inde- 
pendent ideas,  but  calls  upon  her  father  to  take  her  back 
home  (see  below,  p.  83  and  note  170).  Finally,  with 
reference  to  the  difficulty  which  has  naturally  been  found 
in  the  idea  of  a  mutual  purchase,  it  must  be  remembered  that 
the  verb  emere  does  not  mean  originally  to  buy^  but  to 

^  Ulpian  apud  Boeihium,  l.c.  Coemptio  vero  oerUs  Bollemnitatibus 
peragebatnr,  et  sese  in  ooemeiido  invicem  intonQgabant,  vir  ita  an  Bibi 
nroKer  materfamiliM  ewe  vdBtetT  Ula  feapondflbat  velle.  item  nralior  inter* 
rogabatanvirnbipaterEamlliaseaaeTeUet.  iUerespondebat  Telle.  Xntheie 
woids  leannotaee  aiiy  sign  ol  a^wuial^nlefiK^^  0<eiu»M»n  wbiehKailowa 
giatiiitoudy  giTee  them,  iL  p.  161. 

Pio  Mniena,  12. 27.  Quia  in  alionjns  Hbris  axempli  causa  id  nomea 
XBvenerant,  patanmt  onmee  mnlieiee  qnae  ooemptionem  feujerent  GAIAS 
YOoarL  Compare  the  case  of  our  catechumens  declaring  themselves  to  bo 
H.  or  N.  I  do  not  think  Karlowa  (ii.  p.  157)  is  justified  by  QaintiUan,  1.  7. 
2S,  in  attributing  these  homely  words  to  confarreaiio, 

"0  Plutarch,  Quaestt.  Rom.  70  (Jevons,  p.  49). 

i<i  Plautus,  Menaeohmei,  4. 1. 1.  She  is  evidently  not  in  manu, 
cm.  6 
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taks^,  and  that  the  meaning  of  puiehase,  in  our  ordinary 

sense,  is  the  result  of  a  statutory  or  quasi -statutory  relation 
wliich.  we  connect  with  what  is  generally  considered  part  of 
the  Servian  legislation  (see  above,  p.  60).  Undoubtedly  the 
proceedings,  in  coemptio,  weft  regarded,  in  the  time  of  the 
classical  Juiists,  as  representing  a  purchase  and  salc^^^  and 
did  genially  bring  the  lady  into  tnamta.  But  I  venture  to 
inaintain  that  the  passages  of  Ulpian  and  Boe thins  above 
referred  to  (p.  81),  as  well  as  that  of  Nonius  to  be  noted 
shortly  (n.  140),  indicate  traditions  of  an  ancient  marriage 
'per  verba  de  fraesenti  which,  whether  it  made  a  woman  a 
materfamiUas  or  not,  did  not  bring  her  into  manus.  It  is 
of  this  condition — ^marriage  sine  manw— whieh  tdtimately 
became  that  of  most  Roman  ladies,  that  I  have  finally  to 
speak  after  a  few  words  on  the  subject  of  mm. 

Usus,  in  general  Koman  law,  is  the  possession  fro  sua 
by  wliich  fuU  legal  owneiship,  in  an  article  requiring  numci- 
patio,  is  acquired  by  a  transferee,  although  no  mancipatiM 
has  taken  place^.  As  applied  to  marriage  at  Rome,  it 
means  simple  cohabitation,  by  which  the  woman  passed  into 
tile  manua  of  the  man  in  one  year^,  unless,  in  that  year» 
i^e  inimvfftei  the  uie  by  three  nights'  absence^,  a  pro- 
vision stated  by  Gains  to  come  from  the  Twelve  Tables.  This 

Fefltns*  P.  Pi  76.  Emere,  qaod  nunc  est  mercari,  antiqui  acoipiebant 
pro  somere.  Cf.  abemito,  ib.  p.  4.  A  similar  change  of  meaning  in  the 
word  pwrckoH  itoelf  js  one  of  the  oommonplaoeA  of  Engliah  Real  Pioj^erty 
I*aw. 

Gains,  1.  113,  of  the  man  buying  the  woman:  Virg.Creorg.  1.31.  Teque 
Bibi  generum  Tethys  emat  ommbus  uodls,  of  the  mothor-in-law  buying  the 
son-in-law.  Servius  in  his  note  on  this  passage  says,  of  coemjdio,  "ge 
maritus  et  uxor  invicem  coemebant'* ;  onAen.  4.  103,  "inter se  quasiempti- 
oiicm  faciunt."  On  the  whole  question  so©  the  veiy  full  note  B  in  App.  to 
Moirhead*,  pp.  413,  414. 

Gaius,  2. 42,  For  aa  entisely  difiefe&t  view  see  TSMowtk,  it  pp.  162» 

163. 

"»  Gains,  2. 43:  Gioezo».Toplioa,  4.  23:  TTl^an,  12.  8,  ftc. 
Gains,  1.  111. 
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interruption  of  usucapion  is  occasionallj  called  by  the 
Jurists  iisitrpatio^ , 

Manua  completed  hj  U9U9  existed  in  Cicero's  time^: 
when  therefote  Gaine  telb  us  (1.  Ill)  that  it  had  beccme 

obsolete  in  his,  he  must,  I  think,  mean  that  coemptw  had 
practicallj  ceased  to  be  used  mcUrimanii  causa  (see  below^ 
p-  85). 

Marriage  sine  aaaan  is  distinctly  recognised  by  the  law 

of  the  Twelve  Tables  as  above  referred  to  (p.  82).  The 
comparative  independence  of  the  position  constituted,  it  is 
generally  held-^,  the  attraction  which  rendered  this  the 
fashionable  form  of  marriage  in  the  later  Republic  and 
Empire.  One  point,  however,  of  control,  to  which  the  lady 
remained  subject,  must  be  noted.  Not  passing  into  the 
manua  of  her  husband,  she  remained  in  the  fotestaa  of  her 
father.  This  is  the  point  to  which  Nonius  refers  in  the 
definition  of  materfamiluis,  for  which  he  appears  to  have 
responsible  or  ''reliable"  authorities^^".  The  curious  result 
— about  which,  however,  there  seems  to  be  no  doubt — was 
that,  whatever  her  social  position  may  have  been,  as  consort 
of  her  hnshaod,  and  joint  ruler  of  his  household,  her  father 
could  originally,  at  his  pleasure,  dissolve  even  a  happy  union. 

Father's  potestaa  abdneeiidL  Thus,  in  the  comedies 
of  the  2nd  centuty  b.c.,  the  father's  power  abiueendi  uxarem 
a  nmrito  is  clearly  recos^nised,  at  the  wife's  request  in  one 
case  (that  cited  on  p.  81),  but  also  against  the  wish  of  two 
sisters,  spoken  of  as  matreafamUias,  in  another^"*^.  An  out* 

"»  Ptralofl,  Big.  41. 3;  2 :  Auius  GeUins,  3. 2. 12, 13.  The  other,  perlutps 
more  ordinaty,  meaning  is  generally  derived  from  fUU-rap€T€» 
Pro  Flacoo  (61  B.C.),  34,  84. 
See,  however,  Jhering,  ii.  pp.  190,  191, 
1*0  Nonius,  p.  442.  ...matremfamilias  quae  in  fanulia  mancipir)([ue  sit 
patria,  etsi  in  mariti  matrimonio  esset.    My  former  c<miment,  therefore 
(E.  R.  L.  p.  133,  n.  i)  on  this  passage  waa  mistakea  and  unjust. 
Plautus,  Stichue,  1.  2.  41. 

e— 2 
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rageons  exercise  of  this  power  might  poesibly  be  checked  by 

the  Censor's  disapproval,  as  that  officer  Gradually  acquired 
a  substantial  control  over  mores :  but  the  general  principle 
seems  to  have  been  maintained,  as  part  of  the  potestasy 
down  to  the  end  of  the  jurislac  period.  Diocletian  and 
Maximian,  it  is  true,  in  293  a.d.  refer  to  a  constitution  of  tJie 
Emperor  Marcus^^^  ^tj^^t  a  father  who  had  once  consented  to 
a  union  of  his  filiafamilicLS  with  a  husband  to  whom  she  was 
attached  should  not  be  allowed  to  revoke  such  consent 
without  serious  and  just  cause.  But  Ulpian,  although  he 
allows  it  to  be  cerium  jus  in  practice,  that  marriagres  of  good 
agreement"  are  not  to  be  disturbed  by  the  right  of  patria 
pate$ta8f  holds  that  this  result  must  be  efiected  by  the  p^- 
suading  over  of  the  father^.  It  is  only  in  the  late  Jurist, 
or  liook,  called  Hermo^enianus,  that  we  read  of  action  against 
the  father  by  the  husband  de  uxore  exhibenda  et  ducmda^^. 
On  the  older  Interdict  competent  to  the  father  see  Lenel, 
E.  P.  ed    §  262,  p.  468,  n.  5. 

In  view  of  the  possibility  of  capricious  or  spiteful  use, 
by  the  father,  of  his  fotestm  in  this  case,  we  can  see  reason 
for  a  daughter's  still  preferring  to  enter  into  numaa^  although 
what  is  called  by  modems  "free"  marriage  undoubtedly 
became  more  the  practice  in  later  times.  Other  reasons  for 
this  will  be  found  under  the  headings  of  divortium  and 
tiUela. 

Ferpetua  tatela  mulierum.  A  woman  might  of  course 

be  neither  in  manu  nor  in  fotesiate,  which  was  probably 

Cod.  5.  17.  5.  Thft  words  divm  Marcus  pater  nosier  religiosissimtis 
Imperaior  are  so  strange  that  they  seem  to  me  to  indicate  a  quotation  from 
ft  oonstitutioii  ol  Marcus  Aurelius  referring  to  Piusy  to  whom  Paulus  in  fact 
•ttribntes  what  seems  to  be  tbe  same  enactment  (Sentt.  6. 6*  15).  Mdiffio' 
MwttiMM  probably  does  not  mean  aoythuig  bnt  most  tenaciouB  of  did 
enstomaiy  law. 

^  Ulpian^  Dig.  43. 80. 1.  ff. 

lb.  §  2.  On  Henuogenianus  see  Sopioes,  pp.  143, 144. 
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in  the  end  a  position  of  great  independence.  The  amount, 
however^  of  such  independence  really  enjoyed  by  a  Roman 
woman  in  this  position  was  originally  very  small,  for  she 
was,  as  we  shall  see,  for  her  life  long  under  the  practical 
control  of  persons  interested  in  the  devolution  of  her  property, 
without  whose  sanction  she  could  neither  marry  nor  perform 
any  other  act  in  law.  On  this  old  tutela  I  have  to  speak 
hereafter  under  the  heads  of  ognaH  and  gentUea  ( j|  4, 6). 

The  Investitive  Facts  of  marriage  sine  numu  were 
probably,  as  to  the  essential  conditions,  much  the  same  as 
those  for  marriage  with  nianus,  at  least  as  to  the  first  or  negative 
clasSy  subject  to  the  slight  variations  noted  above  (pp.  67, 68) : 
the  fosUiioe  requirements,  from  time  to  time  made  by  the 
law  of  conubium,  would  also  of  course  be,  for  a  very  consider- 
able period,  strictly  followed,  the  idea  of  a  fnatrimonium 
jwtit  geftUwum  being  undoubtedly  late.  As  to  /orm,  we  know 
notiliing  with  any  certainty***.  The  proceedings  described 
above  (p.  71)  for  nuptiae  have  the  appearance  of  old  custom, 
suihcing  for  a  comparatively  rude  and  unceremonious  people. 
Those  required  for  the  creation  of  numuSj  ork  the  other  hand, 
are  prescribed  and  elaborate.  In  the  time  of  Cicero,  and 
fltill  more  of  the  Classical  Jurists,  some  of  these  forms  were 
turned  to  uses  never  intended  by  their  originators.  Coemptio 
for  instance  may  possibly  have  been  still  used  to  contract 
a  '*free*'  marriage  (when  entered  into  with  the  intended 
husband  himself),  even  if  expressed  to  be  made,  not  matri' 
rnonii,  but  fidtfciae,  cai«a^**.  But  apart  from  this  expression, 
which  might,  one  would  suppose,  be  enough  of  itself  to 

See  Karlowa,  ii.  pp.  174,  175,  180.  The  nibric  of  tho  articlo  of  the 
Digest  De  ritu  nuptiamin  (23.  2),  is  a  mignomer,  the  titlr  being  mostly  takea 
up  with  conaiderationR  of  capacity,  or  osejential  conditions. 

**•  Gaias*  1.  114.  quae  cum  marito  suo  facit  coemptionem,  ut  apnd 
«um  filiae  loco  sit.  dicitur  matiimonii  causa  fecisao  coemptionem  r  t^uae 
vero  alteriuB  rei  causa... aut  cwn  viro  auo  aut  cum  extraneo...dicitui  liduciae 
oaasa  feoisae  ooemptionem. 
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(Oisdtajde  any  inatriixuwual  reenk,  the  aotiial  pmpomy  for 
which  we  find  coempCio  fiiueiaria  employed,  do  not  seem  to 
have  anything  to  do  with  niarriage  cum  or  sine  puinif^. 

In  cases  which  axise  m  the  later  iuxisprudence,  under 
tM  mk  as  to  ima^  irUer  fxhrwn  est  uxorem^  it  became 
^poartant  to  determine  wha^t  event  constitated  tlie  mamen^ 
of  marriage — that  sine  manu  being  clearly  the  one  contem- 
plated. Gervidius  Scaevola  has  a  di&cuit  passage  on  this 
subject^^,  in  which  he  appears  jto  lejeot  ^th^  the  ded/actio 
domum  or  the  signing  of  l^e  todilae^,  as  this  moment^ 
preferring  that  of  actual  cohabitation  (?  consummation,  I.e. 
sec .  1)  with  mutual  matrimomai  mtent^^.  Here  we  arrive 
at  perhaps  the  nearest  to  a  concepti<»i  of  marriage  geneiallj 
or  fiiMnmomum  juris  genUum ;  though  I  question  whether 
this  exprcosion  is  to  be  found  in  Roman  Law^^^,  The  few 
attempted  dej^nitions  of  matrimoniAim  do  not  come  to  much. 
They  are  either  pious  wishes^  by  no  means  in  accordance 
with  later  Bepublican  or  Impmal  practice,  or  ike  echo  of 
obsolete  traditional  form.  Thus  Mociestinus  calls  miftiae  the 
union  of  male  and  female,  a  sharing  of  lots  in  the  whole  hfe, 
a  copartnership  in  right  divine  and  human^^*  This  is  sub- 
stantially adopted  by  Justinian,  who  however  omits  the  part 
which  probably  referred  to  confarreatio  and  inserts  a  sort  of 
Christian  deprecation  of  divorce^^. 

^«  See  P(Mte*8  GaituS  pp.  71, 72. 
^  Dig.  24. 1.  66. 

^  EqjaMleitt  to  our  marriiige  BuMStmaoX,  except  tii»t  it  generally  took 
place  after  the  mamage*  Lo. 

^  Suoh  intent  is  presumed  in  all  cases  where  the  lady  is  a  xespeetablo 
free  woman.   Modeetinus,  Dig.  23.  2.  24. 

See,  however^  Salkowski,  InstitiitioiMD^,  p.  149. 
Dig.  23.  2.  1. 

Just.  1.  9.  1.  Nuptiae  autem  sive  matrimonium  est  viri  et  mulieris 
conjunctio,  indimdtLam  consuetiidinem  vitae  continens.    On  the  general, 
discotiragement  of  divorce  after  the  adoption  of  Christianity  see  Moyle*, 
pp.  130,  131:  Cuq,  u.  p  801;  Salkowski",  pp.  166,  167:  Gibbon,  oh.  44 
(Bury,  iv.  p.  481). 
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OonclnBion.   Here  I  must  for  the  present  conclude  tlie 

subject  of  Roman  marriage.  It  is  in  the  Divestitive  Facts 
of  thftt  institution  (below,  p.  91)  that  I  find  the  strongeet 
arguments  jn  &Toai  of  tiie  theory  which  I  ventuie  to  set 
out  noore  fully  elsewh^e  (§  6,  pp.  233,  234;  §  7,  p.  255).  So 
far,  however,  as  we  have  gone  I  submit  that,  while  the  high 
antiquity  of  amfarreatio  and  tmnus  in  general  must  be 
admitted,  a  marriage  contracted  m/M  mantf^  with  iou{^ 
country  rites  scarcely  religious  at  all,  and  possibly  containing 
the  homely  words  nbi  tti  Gains,  &c.  (above,  p.  81)  may  be  of 
^uite  equal  or  greater  antiquity,  though  X  demur  to  its  being 
accompanied  by  any  definite  evidence  of  marriage  by  capture 
(above,  p.  72). 

Mancipium  follows  naturally  enough,  in  Gains'  Institutes, 
directly  aft^  ooemptio  Jiduciana,  with  which  it  is  so  largely, 
though  not  exduaivdy  connected^.  As  correlated,  or 
coordinated,  with  paieslaa  and  mamis,  manofium  means  a 
condition  recognised  in  P^oman  law,  arising  from  mancipium 
meamng  a  conveyance,  or  mancipation,  by  one  having 
potettaa  or  numus  over  the  person  mancipated^.  Most  ot 
what  Gains  has  here  to  say  belongs  to  the  subject  of  form 
in  mancipation,  or  to  coemftio^^  though  he  has  two  or  three 
stray  sections,  at  the  end  of  the  division  treating  of  persons 
alieni  juris,  on  the  condition  of  persons  in  mancipio  and  the 
modes  in  which  they  can  leave  that  condition^^.  It  was 
one  which  though  often  employed  as  a  legal  fiction,  was  a 
condition  strictly  of  bondage,  but  dii^ering  in  many  respects 
horn  servitus  proper.  The  person  in  wnndpio,  while  said 
to  be  9ervi  locoy  retained  both  civitas  and  Ubertaa :  his  children 
do  not,  according  to  the  opinion  which  ultimately  prevailed, 

Mancipium  begins  witli  |J  llij,  coemptio  fiduciatia  occupying  §§114, 
115:  as  a  matter  of  general  diviHion,  it  follows  manuSy  §  108;  see  §49. 
On  77ui7hr  ipium  and  mancipatto  see  App.  n  to  §  16. 
»»•  §§  117—123.  §§  138—141 
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follow  their  father's  condition;  their  legal  rights  being 

suspended  until  he  either  is  manumitted  or  dies  in  tmndpio : 
in  the  latter  event  they  are  independent  or  come  into  their 
grandfather's  potesUM^  in  the  former  into  their  father's^^^. 
Even  he,  while  inmancipiOf  is  not  legally  in  the  jfosiession  of 
the  mancipatarius  as  his  temporary  owner  is  sometimes  called 
(I  think  only  by  moderns).  While  therefore  he  stands,  as 
regards  proprietary  acquisition  in  the  same  relation  to  the 
latter  as  a  slave,  it  is  doubtful  whether  he  can  acquire 
possession  for  him"*.  A  distinction  must  also  be  drawn 
between  persons  in  mancipio  pure  and  simple,  persons  in 
mancipio  dids  or  fidudae  causa  and  persons  in  mandpio  ex 
noxedi  causa.  The  first  is  the  case  of  those  simply  sold  by 
their  father  under  his  ancient  potestas.  These,  if  the  generally 
accepted  inference  of  Jhering,  from  the  Decemviral  enact- 
ment as  to  the  three  sales  (Tab.  4. 2),  be  true,  could  put  an 
.end  to  their  condition  of  mandpium  by  entering  themselves 
on  the  census  roll  at  the  arrival  of  the  next  lustrum^. 

In  the  second  case,  the  condition  of  mancipation  was 
only  meant  to  be  of  very  short  duration,  though  long  enough 
to  prevent  the  proceedings  becoming  an  absolute  farce.  This 
is  the  case  in  which  the  mancipatary,  for  purposes  of 
emancipation,  is  called  in  the  Epitome  of  Gaius  (1.  6.  4),  the 
fidticiariibs  pater.  In  these  hduciary  arrangements  the  man- 
cipatary  was  of  course  bound  not  to  reconvey  to  any  one 
but  the  person  intended  by  the  parties.  It  is  to  this  and  the 
first  case  that  the  prohibition  of  injurious  treatment  of 
the  person  in  triancipio  refers*^**. 

Gaius,  1.  135.  i"  Gaius,  2.  90:  Moyle  on  Just.  2.  9.  3. 

"®  Gains.  1.  140.  Jhering,  ii.  p.  184,  n.  274.  He  shews  that  otherwise 
the  restriction  of  parental  power  to  the  three  sales  is  meamnglpsf.  As  to 
self-onrolment.  Karlowa  seems  to  me  to  deny  it  (i.  p.  234)  too  broadly  to 
any  one  who  aUenojuri  subjicitur.  Livy,  43.  14.  only  implies  that  this  power 
was  wanting  to  those  qui  in  patris  avi  avi  potestate  essent. 

Gaius,  1.  141 :  sec  ]>auluH,  Sentt.  2.  26.  2.  Also  Jhering*,  ii.  p.  186, 
n.  277  and  pp.  532,  533,  mi.  090  and  691. 
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In  the  third  case  (ex  noxali  causa)  the  surrender  would 
appear  fxom  the  Autun  fragment  of  Gaius,  4.  80,  81  to  be, 
under  the  old  law,  a  final  matter,  equivalent  to  patting  the 
delinquent  to  death,  bo  that  there  is  no  question  as  to 
his  treatment  in  mancipio  With  the  exception  of  this 
barbarous  right  of  surrender,  which  is  treated  as  obsolete  m 
the  case  of  ofEending  sons  and  daughters  by  Justinian^, 
the  condition  of  manotptum  was,  in  the  time  of  Ckius,  mainly 
nominal  and  of  very  brief  duration,  and  possibly  already 
becoxmng  obsolete.  The  contract  or  Muciary  conveyance  of 
nexu8^  which  according  to  the  view  of  some  authorities,  gave 
rise,  amongst  other  causes,  to  this  condition  was,  as  to  its 
personal  character,  gone  in  323  B.C.  (Livr,  8.  28).  But  this 
will  be  considered  at  length  on  the  Twelve  Tables  (Tab.  6. 1). 

Divestitive  Faots.  1.  Of  potestaa.  This  subject  may 
be  regarded  either  from  the  position  of  the  person  enjoying 
the  power,  or  from  that  of  those  who  are  liberated  from  it. 
Graius  takes  here  rather  the  latter  view.  For  the  different 
modes  of  the  manumission  of  dcma^  with  whom  he  b^ns, 
he  refers  to  the  earlier  part  of  the  first  Book.  These  modes 
have  been  mentioned  in  the  parts  of  Roman  law  to  which 
they  respectively  belong:  as  we  are  now  concerned  with  the 
family  proper,  they  are  omitte4  here  (see  above,  p.  61). 
The  facts  divestitive  of  the  family  conditions  above  described 
have  been  to  some  extent  anticipated,  but  there  remains 
much  which  further  illustrates  the  conditions  themselves. 

Natural  or  civil  death.  Fatestaa  is  ordinarily  dissolved 
by  the  death  of  the  &ther,  the  exception  being  the  case 
where  he  himself  was  still  in  power The  general  fact  that 

1^  Aut.  Gai.  IS  82  sqq. ;  Po8te«,  p.  524  and  Kr.  and  Stad.^  p.  Ix. 

iMft  jagt. 4. s.  7 :  see Ulpian,  Dig.  5.  1.  57.  Eveniiithe  time  of  FftpmUn 
if  a  feeemaa  noxa^  deditua  had  aoquieod,  for  his  surrenderee*  as  maoh  as  the 
damage  for  which  he  had  been  surrendered,  the  latter  was  compelled  or 
ought  to  be  compelled  by  the  Praetor  to  manamit  him,  CJollatio,  2.  3.  1. 

^«  QaiUB,  1. 127 ;  Juat.  1.  12.  pr. 
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tilis  legal  ccmditioii  k  'proprkm  difwm  Bomanarum  (GaiuB, 

1.  55)  governs  the  cases  of  dissolution  by  forfeiture  of 
citizenship  ou  the  one  side  oi  the  other^^^,  and  suspension  on 
capture  by  the  enemy  and  restoiation  by  the  rule  o£  re* 
entaraucice  (podUminium)^, 

Child's  tenure  of  office.  An  exceptional  case  is  a 
child  s  attainment  of  high  religious  office,  which  is  probably 
a  very  ancient  privilege^^.  The  extension  of  the  same 
privilege  (the  zeligioiis  offices  refened  to  being  mostly  iot 
life)  to  lay  office,  during  tenure  at  least  of  the  latter,  is 
probably,  as  was  suggested  above  (pp.  56,  57),  a  gradual  affair, 
marching  probably  with  the  gradual  throwing  open  of  office 
to  Plebeians^  but  still  more  due  to  the  needs  of  increased 
power  and  responsibiHty,  in  the  struggles  for  snpiemaey  on  a 
larger  scale  in  which  the  adolescent  Republic  became  engaged. 

The  hist  dehnite  historical  instance  recorded  is  in  213  BX. 
but  it  appears,  from  the  language  of  the  nanators,  to  have 
been  an  already  recognised  principle  that  "rules  ol  publie 
.service  rank  above  those  of  private  duty^^*."    It  is  only 

^  Gains,  1. 128.  On  the  exoeptioiial  case  ol  rekgtOio  see  Just.  1. 12. 2; 
to  ib.  1 3  may  be  added  the  strange  ease  mentioned  Mv.*  iii.  47,  n.  2  and  the 
somewhat  exoeptumal  early  Latin  ooIoiims  <Qa.  1.  131),  pecaons  sent  to 
wbiob  appear  to  have  had  tiie  option  of  retaining  their  Boman  citizenship 
on  payment  of  a  fine.    Cicero,  pro  Caeoina,  33.  98:  Dionysius,  7.  13. 

^  Poatliminium  is  strictly  return  from  eoptare.  See  tiie  long  quotation 
from  Gallus  Aelius  in  Festus,  F.  p.  218,  s.v.  It  is  often  represented  to  be  a 
cmmng  behind,  i.e.  hiside  the  threshold  (frontier),  but  is,  1  think,  better 
taken  a«  a  earning  bach  from  the  spare  ovtstde  the  threshold.  See  id,  p.  250,  s.v. 
Pogimoerium,  ad  fincm,  and  Varro,  T).  §  143,  p.  55.  For  an  entirely  di^erent 
explanation,  however,  see  Poste's  Gaius*,  p.  80. 

Gaius,  1.  130,  of.  Ulp.  10.  5.    These  actual  caees  disappear,  of  course, 
under  a  Christian  Empire,  from  Justimau  a  Institutes.  But  see  Nov.  J.  81. 

These  wovds  are  from  Yale^iis  Maximns,  2. 2.  i.  The  stoiy,  of  the 
older  Fabius  observing  the  respect  due  to  his  son,  as  Coosal,  is  also  tM  by 
Uvy,     44,  and  the  mote  oiedible  anthoifty  daadins  Qaadijgariiis  (GeOiasy 

2.  2. 13:  as  to  Ghndins  sea  8oaioes»  p.  63»  n.  119).  For  more  g^netal  state* 
ments  of  tfao  prino^de^  by  th«  dasiioal  Jarists^see  Pomponins,  INg.  1.6. 0: 
Ulpian,  Dig.  30. 1. 13.  6:  Hermogenianas,  ib.  { 14»  and  IHg.  5. 1.  77»  78. 
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when  titles  of  Kepublican  office  have  become  practically 
meaningless  that  Justinian  lowers  the  rank  of  Senator  and 
CSonsui  beneath  the  late  Imperial  digaity  ci  Patrioiate^. 

Smanoipaitlo  aad  ado|»tio  strietJy  ao-eaOed,  as  dis- 
tinguished from  arrogatio  (above,  p.  74),  although  they  come 
in  Gains  directly  after  these  varied  facts  divestitive  of 
pateOaa  {1.  §§  132, 133, 13i,  135),  cannot  well  be  adequately 
treated  without  some  previous  consideiatioii  of  manei'jmUQ 
fiduciarui,  which,  although  somewhat  anticipated  above  • 
(p.  85)  is,  on  the  whole,  treated  here  as  resulting  from 
pisactioe  sanctioned  by  the  Twelve  Tables,  to  which  its  sub- 
stantive treatment  will  be  postponed.  I  shall  therefore 
content  myself  with  repeating  here  the  remark  made  above 
(p.  74)  as  to  the  meaning  of  the  word  manus  in  the 
compounds  mamcvpiium,  emaneipatio,  &e* 

2.  Of  manna.  In  the  case  of  a  woman  coming  into  manii^ 
the  potestas  proper  is  divested,  with  the  exception  of  the 
Flaminica  Diahs^**.  It  would  also  appear  from  a  partially 
illegible  passage  in  Gaius^*'  that  coemptio  freed  women  from 
patria  potestas  in  aU  cases,  whether  effected  mainiMnii  or 
fid'odae  causa  (see  above,  pp.  85,  86).  This  is  due,  it  must 
be  remarked,  to  an  emendation  of  Kriiger,  which  is  however 
apparently  accepted  in  the  edition  of  Kriiger  and  Stude- 
mund,  and  has  the  sanction  of  Huschke  in  point  of  effect, 
although  he  supplies  the  lacuna  somewhat  differently^*®. 

Marriage  is  the  institution  of  which  the  Divestitive  Facts 

throw  the  most  hght  upon  this  particular  feature  in  the 

^  Inst.  Jnsfc*  1. 12.4;  as  to  the  intiitiitloii  of  ibis  sank  Bee  C  Jurt.  IS. 
3.  S— and  Nov.  81  Pinef.  and  §2. 

See  helow,  p.  04,  and  Poate*a  Gaiiic«»  p.  69. 

The  h/tsbegt  part  «l  1. 13S.  On  tbe  aappibment  ol  the  b^ginning»  no 

point  ariflee. 

Kriiger  soppli^  the  lacuna  thus :  [Coemptkne  Mtent  facta  mulieres 
omnimodo]  poteetate,  &c.,  Hu8chke*8  suggestion  was  [©a©  vero  mulieres 
quae  in  manum  conveniunt  por  coemptionem]  pot/>«tAte,  &c.  which  does  not 
jftfq^eftr  e^uaUjr  zeo<wgipUeahle  with  Gaiua.  1.  Ill  (above,  p.  86,  n.  146). 
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early  elements  of  Roman  polity.  In  dealing  with  these  facts, 
I  propose,  subject  to  the  caution  on  p.  86  to  give  priority 
of  notice  to  mandage  cum  manu,  following  the  piactice  of 
most  writers  ancient  and  modem  on  Boman  Private  Law^^. 
There  is  however  one  general  Divestitive  Fact  independent 
of  the  distinction  just  indicated. 

Natural  or  civil  death.  MtUrimanium  in  the  sense  of 
nuptiae  simply  (above,  p.  71)  including,  that  is,  marriage 
either  cum  or  sine  manu,  is  stated  generally  by  Paulus,  to 
be  dissolved  by  death,  captivity  or  other  servitude  of  either 
party To  take  the  last  case  first:  if  either  party  become 
serous  or  serva  poenaey  this  has  the  same  efiect  as  death, 
the  principle  being  that  a  free  person  shall  not  remain  tied 
to  an  unfree  one.  In  the  later  law  and  practice  of  the  Digest, 
this  principle  results  in  some  rather  intricate  cases,  which 
are  complicated  with  the  case  law  of  das  and  the  later 
Repubhcan  or  Imperial  Statutes  of  Crnmnal  Law.  They 
are  not  properly  within  the  early  subjects  to  which  I  am  at 
present  confining  myself  but  they  throw  some  hght  upon 
the  fundamental  distinction  of  marriage  cum  or  sine  manuP^. 

In  case  of  the  captivity  of  one  of  the  parties,  the  marriage, 
if  cum  manUi  appears  to  be  merely  suspended,  and  to  revive 

Dionysitis,  in  the  well-kn  ivs n  chapter  2.  25,  clearly  u'lvos  preference 
to  confarreatiOf  though  he  does  not  necessarily  regard  it  aa  tiie  only  original 
form  of  marriage  at  Rome  (see  p.  77,  n.  118). 
iMa  Dig.  24.  2.  1. 

A  muTied  woman  may  become  a  wrva  poenae  by  a  eapUi$  damnaiio 
(Mar.  liL  p.  47,  iL  2  and  Mstr.  p.  947).  Uader  some  atatutoa,  however, 
inflietang  this  penalty,  her  doa  ia  oonfisosted,  under  otiien  niot.  In  the 
latter  ease,  it  aoomes  to  the  profit  {huro  uiU),  i.e.  becomes  the  absolute 
pfoperty,  of  the  husband,  she  being  oonsidered  as  dead.  In  the  former, 
according  to  Papinian»  he  has  an  action  for  it  against  the  ftsciis  (Ulpian  and 
Papinian,  IMg.  48.  20.  3,  4,  5.  pr.).  But  in  the  case  of  the  wife's  deporiatio, 
as  this  does  not  reduce  her  to  a  serrile  condition,  there  is  nothing  to  prevent 
the  two  mutually  retaininir  tbe  affprfn.9  mnfrlvmnii.  Should  the  wife 
however  wish  to  leave  hor  husband,  she  being  in  this  case  understood  to  ho 
B,  filmfamdioi,  i.e.  not  in  manu,  her  father  will  bnng  hia  action  against  the 
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automatically  by  posUiminium'^,  Host  ol  the  cases,  how- 
ever, treated  iii  the  Digcist,  arc  matter  obviously  of  late  law 
and  refer  to  the  free  marriage,  sine  manu.  This,  it  would 
seem,  was  by  the  earUer  law  of  the  juristic  period,  whether 
of  practice  or  of  statutory  enactment,  held  to  be  dissolved^'^^ 
and  to  require  express  renewal  by  consent  of  both  parties^'^^. 
Some  reasonable  ground,  however,  for  declining  such  renewal, 
seems  to  have  been  required,  at  least  on  the  part  of  the 
wife"* 

Any  intermediate  subsistence  of  the  marriage  consisted 
merely  according  to  Julian  (still  I  imagine  speaking  of 
marriage  sine  manu)  in  the  fact  that  a  precipitate  marriage 
of  the  non-captive  party  to  another  was  distinctly  dis- 
couraged :  so  much  is  clearly  the  general  view  in  Hadrian's 
time  indicated  by  Dig.  24.  2.  6.  Whether  the  fixation  of  a 
de^te  term  of  delay,  till  either  the  death  of  the  captive  was 
ascertained,  or  5  years  had  elapsed  since  the  beginning  of 
the  captivity,  was  due  to  the  Augustan  period  or  to  Justinian 
is  matter  of  dispute^^^.  The  first  marriage  was  then  con- 
sidered to  have  been  dissolved  on  amicable  terms  (bona 
gratia^''^)  and  without  prejudice  to  the  rights  of  either  party 
(see  generally  Julian  as  died  above), 

hmbaod  for  the  dos  i  if  ehe  is  a  miUeiffamlku  and  infiecB  deportation  during 
tlie  mairiage,  tbe  do*  xemains  witli  her  Inuband.  If  the  mmagp  is  after* 
warde  diBsolved,  ehe  la  allowed  a  new  {hodie)  right  of  action  for  it,  as  a 
matter  of  indulgence  {humanitatis  intuituy.  See  C  Just.  ff.  17.  1, 6^  25. 6,  and 
generally  Ulpian,  Dig.  48. 20. 5.  1  (if  the  passage  is  nnaltered). 

1"  Girard,  p.  160.  Pomponius,  Dig.  40. 15. 14. 1,  and  Julian,  Dig.  24. 2. 6, 
are  against  this,  but  the  words  consensu  redinfegratur  matnmonium  seem  to 
oon^e  the  dictum  of  the  ionner  to  free  marnagp.    For  J  ulian  see  next  note.  • 

This  is  arguendo  from  Julian's  treatment  of  the  freedwomau  married 
to  her  patron  (-Dig.  23.  2.  46.  6)  and  the  marriage  subaistinti,  etiam  in  cap- 
tiviiate,  as  an  exceptumal  case.  See  also  the  first  Bentence  of  Julian,  Dig.  24. 
2.  6. 

in  Tryphonlnus,  Dig,  49.  16.  12.  4,  cf.  Pomponius,  ib.  14.  1. 
.    »«  Paulus,  Dig.  49. 16.  a 

Gifard,  p.  161,  n.  1 :  Karlowa,  ii.  p.  IZh  Nov«  22,  o.  7. 
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But  it  is  in  the  cases  where  marriage  is  voluntarily 
dissolved  that  the  most  distinctive  difEerences  of  the  "free'* 
union  are  the  most  clearly  apparent. 

DifSatfraaftio.    Whatever   theories   or   devices  were 
adopted  in  later  times^'^'  I  do  not  think  that  any  one,  reading 
the  original  account  of  confarreatio,  can  doubt  that,  in  its 
fundamental  conception,  it  was  an  indissoluble  union  for 
life^^^.   An  artificial  dissolution  of  that  union,  while  com- 
mending itseK  to  the  conveniences  of  a  decadent  society,  or 
to  lec^al  ideas  of  symmetry"'  violates  that  fundamental 
principle.    I  am  therefore  disposed  to  put  diffarreatio  very 
late  and  even  to  suggest  its  connexion  with  that  reconstitution 
of  the  Flamimum  Dicde  by  Augustus  recorded  in  Suetonius* 
life  of  that  emperor  amongst  other  restorations  of  ancient 
ceremonies,  which  had  gradually  become  obsolete"'*.  What 
Tiberius  in  his  subsequent  speech  on  the  same  subject 
(23  A.i>.)  attributes  to  his  predecessor  is  not  so  much 
restoration  but  a  "  modification  of  some  points  in  that  rough 
antiquity  to  suit  present  practice/'   This  it  is  suggested 
may  possibly  have  been  iwter  oKa  the  introduction  d 
iiffafreaHAo.   The  unpopularity  of  fSfrnfamefOiOy  and  the 
consequent  difficulty  of  finding  farreaii  parentes  for  future 
occupants  of  the  Flaminates,  must  obviously  have  occurred 
long  before  Ulpiany  as  quoted  by  Boethius»  could  speak  of 
that  form  of  marrii^  in  the  past  sense,  and  as  confined  to 

1**  FeBtof,    pw  74,  DiJfamaHot  see  above*  pp.  77»  78; 

iMft  DionyBitts,  2:  25.  Two  pwBages  often  oitod  in  snppott  of  this 
poBition  (Festiu,  P.  p.  69,  FlafMneo,  and  Qelliiis,  10*  15.  23)  no  doubt  only 
refer  direoUy  to  the  Flamen^s  marriage :  but  this  is  merely  an  instanoe  of 
the  old  general  effect  of  confarreaiio.   See  Kailowa,  ii.  p.  187. 

See  Tacitus,  Ann.  4.  16.   On  the  general  principle  of  conJtrari%8  actus 
eee  Sohni,  pp.  450,  494.   Girard",  p.  685,  n.  1. 

1^'*  Suetonius,  Augustus,  c.  ^l-  Tho  fr(^edora, from  subjugation  to  manUB, 
of  a  farreate  wife,  stated  in  (Taius,  i.  13r>.  as  having  been  effected  in  11  b,c., 
most  probably  by  a  senatus  coyi.suUum,  was  no  doubt,  an  ancillary  measure 
to  Augustas*  restoration  of  the  Flaminate.  It  appears  to  have  been  enacted 
as  a  iea;  in  23  a.d.  under  Tiberiua  (Tacitus,  Ann.  4.  16). 
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the  Pontiffs,  in  the  face  of  the  more  accurate  statement  by  - 
his  all  but  contemporary  the  antiquarian  Uaius  (see  n.  121). 
This  difficulty,  and  the  rule  that  the  reges  and  ficmine$ 
were  bound  to  be  themselves  (perhaps  only  on  appointment) 
married  in  a  siuiilar  inaniicr,  miglit  be  txot  over  if  farreate 
Spouses  could  be  allowed  a  dehnite  legal  release  from  their 
inconvenient  tie  of  eternal  fidelity.  The  matter  is  not,  I 
must  confess,  very  clear.  The  story  in  Plntaich's  Qnaestiones 
of  a  Flamen  putting  away  his  wife  in  the  reign  of  Domitian 
apparently  represents  a  diffarreatio,  but  it  is  evidently  spoken 
of  as  something  irregular  and  requiring  special  Imperial 
license^^.  Festus  P.  and  Isidore  are  only  late  witnesses  to  the 
existence  and  complementary  character  of  diffarreatio :  both 
speak  loosely  of  it  as  a  dissolution  of  marriage  generally 
iyitra  vitum  et  iixorem}'^^\  but  a  "third  witness"  quoted  by 
MUller,  an'  inscription  probably  of  the  3id  century,  proves 
the  exktence  at  that  time  of  a  regular  sacerdotal  officer  of 
confarreations  aud  diiiarreations^^.  On  the  general  question 
of  Divorce  see  below  (p.  96). 

Manumiflsio.  Mcmm  arifliog  from  coenvptio^  or  I  suppose 
its  complement  wms  (above,  p.  82),  was  divested,  like 
fotestas,  by  mancipation  and  manumission,  which  it  has  been 
agreed  to  postpone  for  the  present.  It  should  however  be 
remembered  that  when  women,  in  whose  case  a  single 
mancipation  and  manumission  sufficed  (Gaius,  1.  132),  ate 
said  to  become  sui  juris,  their  subjection  would  still  remain 
to  the  'perfeiua  tutela  Jermrmrum  (see  Gaius,  1. 190  and  above, 

1"  Quaestt.  Rom.  60. 

Festaa,  P.  p.  74, 8. v. :  Isidore  I  can  only  quote  from  MSIlBr.  There  im 
no  diffatreaHfif^  in  Isidore,  Oiigines,  9.  8,  De  conjugiis. 

Ineor.  OrelL  2848  (wrpngly  in  MiiUer,  2684),  Mommsen,  C.  I.  L.  x. 
6662k  From  the  other  offices  heM  by  the  same  sacerdos  (a  pluralist), 
this  inscription  is  evidently  later  than  Hadrian's  reorganisation  of  the 
consilium^  perhaps  belonging  to  the  time  oi  Goittmodvfl  (tfsr.  ii.  pp.  989,  n.  3 
and  lOSU  2). 
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p.  85).   This  is  the  reason  for  the  artifice  of  the  eoefivptio 

fduciaria  (above,  p.  85),  the  object  of  which  was  not  simply 
the  avoidance  of  the  lady's  tutelage  altogether,  but  the 
subfititution  of  a  tutor  willing  to  be  a  mere  tool,  in  cases  of 
old  law  where  a  tutor's  cMicton^  was  indispensable^^. 

In  Divorce  general,  as  distinguished  from  the  special 
cases  of  abductio  and  diffa/rreeLtio  (above,  pp.  83,  94)  we  should 
first  note  a  somewhat  significant  point  of  phraseology. 
Di/vortium,  in  its  proper  and  presumably  original  signification, 
means  "parting  '  and  implies  voluntary  and  mutual  separa- 
tion rather  than  what  we  mean  by  the  English  word,  which, 
is  better  expressed  by  repudkm^^.  The  latter  expression, 
which,  whether  unilateral  (in  institution)  or  not,  is  certainly 
not  mutual,  is  mostly  used,  in  Plautus,  for  a  renunciation  or 
rejection  of  proposed  esfousals^^. 

Cicero  apparently  only  speaks  of  diuortium^  in  a  legal 
sense^^:  the  two  words  are  used  somewhat  indiscriminately 
by  the  Classical  Jurists^^.  I  do  not  wish  to  press  the 
argument  for  more  than  it  is  worth :  but  I  think  the  im- 
pression derived  from  the  usage  of  both  terms,  in  the  literary 
period  down  to  our  era,  is  that  Divorce  was  then  considered 
as  something  mutual  and  voluntary  (see  below,  p.  97,  n.  186). 

Romulian  law.  As  to  old  tradition,  we  read  in  Plutarch 
of  Romulus,  the  immemorial  legislator,  giving  an  exclusively 
unilateral  power  to  the  husband  to  put  away  his  wife  for 
certain  specified  offences:  if  he  dismisses  her  for  any  other 
reason,  hali  of  his  property  is  to  go  to  her,  half  to  the  shrine 

Compare  Gaius,  1.  116,  with  Ulpian,  11.  27.  See  also  Cicero,  |Hro 
Murcna,  12.  27.  Hi  inveaecant  genera  tutomm,  quae  potestate  mnlienim 
continereatar. 

In  the  majority  of  passages  where  divortium  occurs  in  Plaatus  the 
meaning  is  physical,  or  metaphorical  of  general  "differences,*'  rather  than 
legal.  Compare  Aul.  2.  2.  66;  Men.  4.  2.  71  and  True.  2.  4.  66  with  Stich. 
1.  3.  6U  (J.  Kitachl). 

AuL  4.  10.  63,  64,  69;  Pers.  3.  1.  66;  Trin.  2.  4.  64. 

See  Nizofim'  Lezraon.  ^  See  generaUy  Big.  24.  2. 
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of  Demeter*^.  A  marital  power  of  discarding  the  wife  is 
attributed  to  tiie  Twelve  Tables  by  Cicero,  and  by  Gaius> 
when  writing  on  the  Code^.  It  is  not  expteaefy  confined^ 
as  by  Pliitaich»  to  the  husband,  although  this  mi^t  possibly 
be  inferred  from  the  words  of  Gaius'  comment^^.  The  same 
author,  however,  in  his  Book  on  the  provincial  Edict  (possibly 
therefore  speaking  of  later  law)  gives  a  pair  of  phrases, 
which  clearly  indicate  repudmmtks  possible  to  either  party 

Story  of  Carvilitis.  On  the  other  hand  Dionysius, 
speakmg,  it  is  true,  inainly  if  not  only  of  the  marriage  by  con- 
faneation  (see,  however,  p.  77),  which  of  course  he  attributes 
to  tiie  same  primeval  legislator,  and  enlatging  apon  the 
domestic  discipline  which  has  been  described  above  (pp.  74, 
75),  tells  us  that  nothing  was  to  divide  this  marriage,  and  that 

Flntaxoh,  Bomiiliii,  e»  22,  6  {p6/wt)  ywautl  t»h  9<3odt  dwoKiirtw 
ipdpOf  TVPttlim    Mads  ixj^tfXXciv  M  ^ajp^Muttlf  Wmiy  ^  ttku^  iwofUK§  koI 

tlvcu  t6  M  T%f  Lfifitfrpoi  ltp6v  KfXeOiiiP.  See  also  aboTe,  p.  74.  Demeter  no 
doubt  represente  the  genuine  Italian  Ceres,  the  Creator  or  P)rodiicer: 
Onrtius^,  p.  155 :  Corssen',  ii.  350.  For  the  offences  so  strangely  coupled 
I  would  snggest  as  an  alt^'rnativo  to  Karlowft'i?  oxplnnation  of  (f>ap^iaKela 
t4kvwv  (Bezaub©run<x  der  Kinder,  ii.  p.  187),  drugging  to  procure  abortion. 
The  forging  of  Ww  (cillar)  keys  I  think  he  is  right  in  identifying  with 
Dionysius'  olvov  iriovaa  (above,  1.0.).  As  to  the  nppRrently  inevitable 
consequences  (kou)  of  anything  beyond  the  '  glai>d  of  cuxrant  wine"  (mJu 
dulcia)  allowed  to  the  ancient  Boman  matron,  see  the  interesting  chapter 
of  Gellius  (10.  23)  hereafter  considered,  n.  19& 

>w  Cteo,  2  Fliilipp.  28.  69.  Bum  ie»  «iU  babera  jmsit^  ez  duodeeim 
taMic  bl«v«B  adfloit,  exegit.  See  lunrerer  Qiiaid'e  expl«iuitioii»  wbiob 
I  featoEe  to  tUak  not  teiy  luipBy*  ol  this  pMM^  pb  149,  n.  3.  Qtma  md. 
hfgmi  doodeoim  IMi.  Dig.  48.  fi.  44.  Si  ex  kge  lepndinm  miMiim  iMm  lit,  et 
idefaNSO  adhoe  nupta  eese  videatur. 

^  I  take  it  that  tiw  r^^wdium  was  made,  at  any  rate  by  interpretation 
of  the  text,  to  nqaife  mum  lonnal  notice.  See  Paulns,  Dig.  24.  2.  9.  The 
"libeftus"  here  seems  an  unnecessary  touch  of  Roman  bratality,  but  see 
Juvenal,  6.  146.  Bucheler's  Bade  foras,  Brnns',  p.  22,  n.  3,  may  perhaps  be 
inferred  f  rem  Varro  ap.  Noniaiu,  p.  77,  Bekre :  but  there  is  nothing  to  connect 
it  with  the  Xn. 

1"  Gaius,  ad  Ed.  prov.  Dig,  24.  2.  2.  1.  In  repudiis  ftutein  .  ..oomprobata 
font  haec  verba  "tuas  res  tibi  habeto,"  item  haeo  "tuas  ree  tibi  agito." 

cm.  7 
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the  testimony  to  its  meritB  was  that  for  620  yeais  no  Roman 
marriage  was  dissolved — that  is,  uni»l  the  consulship  of 

M.  Pomponius  and  C.  Papirius  in  which  he  places  the  divorce 
of  Bp.  Carvilius^^®.  This  strange  story,  which  has  to  be 
pieced  together  out  of  very  indifierent  historical  authorities^ 
runs  thus.  Carvilius  had  been  compelled  by  the  officers 
conducting  a  recent  census  (in  which  the  numbers  appear 
to  have  fallen  below  the  average),  to  avow  the  ancient 
Boman,  and  modem  Napoleonic  view  as  to  the  sole  object  of 
marriage  ^^uosorem  se  Uberum  quaeirmdum  gratda  habitwrun^* 
(above,  §  2,  p.  41).  Shortly  afterwards,  therefore,  his 
scruples  compelled  him,  against  his  will,  to  repudiate  a  wife 
to  whom  he  was  much  attached,  sUfilUiatia  coma.  It  was 
done  de  amieorum  senientia  (above,  p.  55)  but  did  not,  one 
is  glad  to  hear,  meet  with  universal  approval^^^,  A  more 
arbitrary  case  of  repudium,  nuUo  amieorum  in  comilium  ad- 
hibilOj  is  attributed  to  a  much  earlier  date,  307  b.o.  Here 
however  the  Censors  express  their  disapproval  by  removal 
of  the  husband  from  the  senate.  This  case  I  think  depends 
on  the  somewhat  slender  authority  of  Valerius  Maximus 
alone^^.  It  may  be  taken,  for  what  it  is  worth,  with  the 
story  of  Sp.  Carvilius,  who  was  evidently  a  real  personage, 
and  the  contemporary  behef  as  to  the  harsh  and  unpre* 
cedented  character  of  his  divorce  a  historical  fact^*^. 

Dionysias,  2.  26.  Kal  to  9iai(n)ffov  roifs  ydt»ovs  rovrovs  {(fxi/ipax^iovt^ 

6p.o\oyciTai  iyrb^  ^.tC)v  etfcoai  Kal  TrePrtuca^UiiP  /ii^Mt  4p  'ttbf^  ku0^at  yifun* 

Then  follows  the  story  of  Carvilius. 

189  Pqj.  i^jjjg  strango  story,  besides  Dionysius,  see  Valerius  Maximus,  2.  1. 
4,  Gellius,  4.  3.  1,  2  and  17,  21.  44  anH  Plutarch.  Quaestt,  Rom.  14  and  59. 
Of  the  different  dates  given  to  the  af[air  i  take  that  adopted  by  Zumpt, 
231  B.C. 

2. 9. 2.  The  name,  in  my  edition  L.  AntonioB,  is  read  L.  Annios  by 
Mvirhead,  p.  210,  n.  9.  For  the  partionlar  date,  an  Antoniaa  or  an  AnnioB 
is  aqoalfy  unlikely  to  oocur. 

i«  Boman  liteiatoie  bogiDSp  in  tlie  veiy  year  of  this  divoroe,  witii 
Naevins'  first  play  (GeJUas,  Lo.)  and  biatoiy  beoomes  more  oiedible. 
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Perhaps,  however,  a  lather  different  view  may  be  taken 
of  his  conduct,  from  that  suggested  above.  Although  called 
by  Gellius  a  vir  nobUis,  he  belongs  to  one  of  the  new  Plebeian 
famiUeSy  himself  or  his  father  being  Consul  with  a  Postumius 
three  years  before  the  date  usually  assigned  to  the  divorce^**. 
He  had  a  freedman  of  the  same  name  as  himseif  who  opened 
the  £ist  grammar  school  at  Borne Possibly  Carvilius  was 
the  sort  of  innovator  who  would  naturally  be  disliked  by 
patrician  histioriographers,  and  might  have  been  made  a 
scapegoat  for  some  national  calamity,  but  for  the  loss  of 
Livy's  20th  Book  and  the  superior  claims  of  the  unlucky 
Oaius  Flaminius. 

Reeonoiliation  of  these  accounts.  How  are  we  to 
reconcile  what  seems  at  first  sight  a  tissue  of  contradictions  ? 
Kot,  as  it  seems  to  me^  with  the  general  disbehef  of  Pais. 
I  venture  to  suggest,  as  is  more  fully  indicated  elsewhere, 
two  farms  of  marriage  from  the  beginning. 

One,  cu7n  nuinu,  ori^nally  perhaps  only  contracted  by 
confarreatio,  and  confined  to  the  patriciate,  but  thrown  open 
to  the  lower  order  by  the  Servian  regulation,  and  the  legis- 
lative or  quasi-legislative  sanction  of  eoemfUo,  The  dissolu- 
tion of  this  mania i^e,  whether  competent  to  both  parties  or 
not,  was  fenced  about  with  pubUc  ceremony,  and  either  by 
general  opinion,  or  the  Censor's  moto,  which  came  to  represent 
that  opinion,  rendered,  among  the  upper  classes,  with  whom 
marriage  cwn  manu  was  the  general  form,  difficult  and 
unusual. 

The  other  marriage,  sine  manu,  originally  rustic  and 
plebdan,  depended  upon  the  mere  joint  agreement  of  the 

parties,  on  equal  terms,  and  was  (though  by  no  means 
exclusive  of  rough  usage),  as  a  legal  tie,  lax  and  easy,  being 

There  seems  therefore,  in  his  case,  no  question  of  eon/arretUia  or 

dijffarreaiio. 

Plutarch,  Quaeatt.  iiom.  o\i. 

7—2 
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terminable  at  will  by  either  party  in  such  vulgar  terms  as 

we  might  render  "Take        your  traps  and  begone/*  or,, 
"You  look  alter  your  own  afairs^^^."    It  is  the  gradual 
adoption,  for  the  sake  oi  its  freedom,  of  this  marriage,  by 
the  upper  classes,  which  seems  to  me  indicated  in  the  stories . 
of  Antoniuii  and  Carviliiis. 

Boa  is,  in  my  point  oi  view,  distmctly  the  remit  of 
marriage  sine  mamu,  so  soon  as  it  began  to  be  adopted  by 
persons  of  quality  and  property.  Before  that,  time  there 
was  no  necessity  for  it.  or  for  actions  and  securities  rei 
uaxfriae,  there  being  among  such  persons  few  or  no  divorces^^^. 
There  is  however  high  modem  authority  against  this  view^. 

Dos  and  dotis  dietla  Butbot&diMand(2»«M>ft«timoecur 
frequently  in  Plaiitus  and  Terence  (194  15'J  B.C.),  restitution 
of  the  former  bemg  evidently  regarded  as  (juite  an  ordinary 
thing^,  consequent  on  the  latter,  which,  as  pointed  out 
above  (p.  96),  is  generally  a  matter  of  mutual  consent. 
I  need  not  perhaps  remark  that  the  manners  and  morals 
described  in  the  two  Eoman  comic  writers  best  known  to  us 
are  simply  those  of  a  well-to-do  Boman  bowgeaisie. 

In  an  extremely  difficult  passage  from  a  speech  de  dote 
of  Marcus  Cato  (apparently  the  Censor)  preserved  by 
Gellius,  while  the  strange  legislation,  which  Dionv^;iu8 
imputes  to  Bomulus  (above,  p.  75),  reappears  under  the 
form  of  a  popular  morality,  there  is  also,  to  my  mind,  clear 
ground  fcnr  the  inference  tiiat  power  to  take  the  initiative 
was  already  (c.  180  B.C.)  equally  competent  to  either 

See  above,  p.  97,  n.  187. 

Gellius,  4.  3.  1.  Memoriae  traditum  est  quingcntis  fore  annis  poet 
Roraara  conditam  rmlTap  rei  uToriftp  nequc  actionoR  netjue  caiitiones  in 
urbe  Roma  aut  in  Latio  fuisse,  (|uoniam  profocto  nihil  desiderabantur,  nullig 
etiam  tunc  matrimoniis  divortentibus.    Then  follows  the  story  of  Carvihus. 

^  Particularly  Gizard^»  pp.  167, 952,  n.  2,  and  the  earlier  part  of  Karlowa, 
ii.  §  17. 

Stichos,  1.  3.  60. 
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party^*®.  When  it  is  the  husband,  says  Cato,  who  makes 
the  diYoice  (i.e*  when  the  lady  is  fnmA  Jade  in  the  wrong) 
tiie  judex  (in  the  action  m  uxonae)  is,  to  the  wife,  in  the 
position  of  a  Censor:  na),  he  has  an  unlimited  coercive 
power^^.  If  she  has  merely  been  guilty  of  vexatious  or 
offensive  conduct,  she  is  fined:  if  she  has  drunk  wine  or 
committed  some  act  of  immodesty  with  another's  hnsband, 
«he  is  cast**. 

The  different  views  as  to  the  interpretation  of  this  passapre 
are  more  fully  set  out  in  the  note.  Whichever  be  adopted, 
the  inference  drawn  above,  from  tiie  v^  emphatic  position 
of  the  word  Wr,  is,  I  think,  justified. 

It  is  imnecessary  t/)  labour  the  point  that  dos,  and  the 
independenee  oi  the  married  woman,  which  was  its  cause  or 
its  consequence,  were  already  in  full  blast  two  eenturies 
before  our  era :  its  existence  in  earlier  times  is  the  matter  in 
question. 

It  is  always  difficult  to  prove  a  negative :  we  can  only 
examine  carefully  the  positive  or  quasi-positive  evidence.  * 
Of  the  existence  of  a        dieiio^  or  a  do9  at  all,  in  our 

i»»  Gelliua,  10.  23.  4.  Vir,  inqnit,  cum  dirortiam  feoit,  mulieri  index  pro 
censore  eat,  imperium,  quod  videtiir,  habet ;  m  quid  perverse  taetreque 
factum  eat  a  motiere,  maltttotur;  si  vinitm  bibit,  si  oum  aUmio  viro  probri 
quid  iecit,  condemnaior. 

See,  as  to  the  powers  of  the  actual  Censor,  Msr.  L  pp.  142,  143 ;  ii. 

p.  354. 

I  take,  it  will  be  seen,  the  view  of  Roby  (R.  P.  L.  i.  p.  157. 1)  that  th* 
t  tr  here  is  not  the  judex  spoken  of.  Karlowa  (ii.  p.  1S8)  and,  I  think,  Gremidge 
(Legal  Fkooednre,  pp.  370,  n.  3,  371,  n.  3),  hold  that  hft  It:  tiw  fonM.  im 
fftet,  oaiitg  the  pimse  jinIw  ^hmMHem8»  Whethmr  the  judex  aetaallj 
Intended  Is  sappowd  to  fonotion  in  a  fuiickm  m  neories  or  In  e  distinet 
eoe  ds  mmbut  mias&n§  is  «  natter  of  ^vestion.  As  to  the  latter  aetion 
eee  Oaioe,  4.  ICS,  Fai^,  Dig.  Sa.4wS.pr.  and  C.  Jmt.  S.  17.  fvbr.  and 
11.  2  b.  Condemnatur,  in  my  inteipretation,  would  mean  "loses  her  doA 
altogether,**  whioh  seems  to  eonflict  with  Ulpian,  6.  12.  See  however  the 
etoriee  of  a  woman  beii^  ameioed  loto  dole  in  Pliny  H.  N.  14.  iO  and  Vat 
Max.  a.  2.  3. 
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fragments  of  the  Twelve  Tables,  I  cannot  see  in  spite  of 
the  researches  of  Voigt^oi  any  satisfactory  proof. 

A  great  deal  of  the  elaborate  argument  of  Karlowa,  on 
this  question,  seems  to  me  to  depend  solely  upon  the  develope- 
mcnt  of  the  subject  of  dos  in  later  Jurisprudence^^,  not  to 
speak  of  such  generalities  as  Cicero  s  statement  that  the 
whole  property  of  a  wife  coming  in  manum  becomes  the 
husband's  didis  nomine,  and  Paulus'  argument  that  a  wife's 
whole  property  may  be  given  as  dos,  on  the  analogy  of  an 
in  manum  convenfw^.  The  whole  of  the  reasoning  about 
dotis  dictio  belongs  in  fact  to  the  subject  of  oral  cordract,thQ 
date  of  which  is  much  disputed.  It  cannot,  in  the  inew  here 
adopted,  come  before  326  b.o.  the  earliest  year  assignable  to 
the  lex  Poetelia^,  In  the  passage  from  Cato*s  speech 
treated  above  (n.  198)  Kariowa  identifies  the  vir  with  the 
juAex  there  mentioned  and  apparently  explains  the  fining  of 
the  wife  to  be  some  retention  out  of  a  peoulium  allowed  her  as 
Jilm^.  Apart  from  the  construction,  this  view  requires  a 
very  questionable  assumption. 

Conoluaion.  Late  Imperial  Constitutions  speak  of  the 
freedom  of  matrimony  in  respect  both  of  contraction  and 
dissolution  as  an  old  established  rule  of  law^.    But  we 

In  his  book  on  the  Twelve  Tables,  he  enumerates  an  actio  dictae  dotia 
among  those  which  ho  aliegeB  to  come  under  the  general  head  of  legu  actio 
saaramenti  (i  §  60,  p.  589),  and  he  has  a  aeotion  (§  123)  on  this  aabjeot  in 
hie  Mocmd  ToliimA.  Bm,  in  «  ■tatement  thit  tlid  Code  iknowi  nathing  of 
the  dtkgaHo  (of  a  debtor)  dotia  eomtiitmdae  eauaa,  he  dearly  implies  that 
it  doM  teoogniae  other  doai  but  I  oannot  find  either  diieot  ttatenunt  to 
that  eieot^  or  evidenoe.  See,  however,  Mnirhead',  p.  234,  n.  1 :  Oiiaxd*» 
f  p.  966^  n.  4»  and  Karhiwa,  iL  pb  202  and  notea. 

See  partioalarly  Kariowa,  ii.  pp.  191,  211,  214, 21ft. 
Cicero,  Topica,  4.  28:  Paulus,  Fr.  Vat.  116. 
^  See  GaiuB,  3.  95, 96,  eked  out  by  reference  to  the  later  Epitome,  2* 
9. 3.  The  sobstitution  of  atipulalio  for,  not  ita  dereiopement  out  of,  nexuB 
mast  be  treated  elsewhere. 

»5  Kariowa,  ii  pp  190-^192. 

-  ^  Alexander  Severufi,  Cod.  8.  38.  2:  Biodetian  and  Mazimian,  Cod. 
5.  4.  14. 
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cannot  rely  much  upon  theBe  expiesaionB,  which  belong 

rather  to  tlie  pLraseology  of  Juristic  interpretation,  aa  any 
evidence  ioi  a  prejuristic  antiquity  of  free  marriage,  I  can 
only  repeat  my  belief  ol  the  possibili^  of  such  marriage 
having  existed  from  the  beginning,  and  having  been 
practically  recognised  as  legal  by  the  Twelve  Tables,  but 
confined  to  the  lower  orders^  and  only  introduced  into  upper 
class  society  about  the  time  indicated  by  the  story  of  CarviliuB 
Buga,  or  a  little  earlier.  On  tiie  ultimate  predominance  of 
the  laxer  tie  I  would  refer  to  any  history  of  the  later 
Republic*^.  For  the  possible  identiiication  of  the  two  forms 
of  marriage  with  difierent  ethnic  elements  see  below^  §6, 
pp.  246,  246;  §7,  p.  276. 

^  Muirhead,  §  47 :  Moyle,  ImiU  4ust,^  pjp.  130, 131« 
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RSSULTS  on  decease  oi  paterfamilia'^,  p.  104.  Succession  to  hfreditas^ 
105.  Ts  testate  or  intestate  the  earlier?  ib.  Sui  hercde.'^,  ib.  Kqual 
sharing  of  sui,  consortium,  ""ercio  7ion  cito,''  107.  ^grHa/i  as  defined 
by  Jurists,  109.  As  matter  of  predecemviral  custom,  law  of  Numa» 
IIL  Maine  and  M'Lennan  on  agncUio,  112.  Modern  opinion, 
alleged  direct  parallels,  1 14.  Bloodfeud  and  Wergildp  Mias  PkiUpotts, 
IL).  Legislation  of  XII  and  itB  object,  in  this  respect,  116. 
Familia  in  larger  sense^  eognominaf  119.  Cognatio,  122.  Sacm 
fiimiUana,  m.  TtOda,  I2&  Paimi,  127.  Jfiniku,  128.  Ap- 
pendiz^  129. 

Results  on  decease  of  paterfamilias.  On  the  death  of 
a  paterfamilias,  the  free  persons  in  his  immediate  patestas  or 
manua^  become  sui  juris  or  independent.  The  persons  in 
question  include  wife  tn  manu  and  all  children  in  the  first 
degree  who  have  not  passed  out  of  the  deceased's  potestm, 
A  married  daughter,  wko  has  not  passed  in  manum  ot  hfft 
husband,  belongs,  as  we  have  seen'  to  the  latter  category. 
But  her  children,  if  bom  of  juslae  nupttae^  will  (sembk) 
remain  under  the  power  of  their  own  father^.  Grand- 
children, ttirough  sons  %n  potestate,  fall  under  the  power  of 
their  father,  or,  if  he  be  dead,  become  independent.  These 
results  all  follow  naturally  from  the  conception  d  potestas 

^  For  the  different  case  of  persons  in  mandpio  see  §  3,  p.  SS 
*See§3,p.S3,  *  See Gaius,  1.  65. 
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and  manm.  The  q^ualiEed  control  of  tutela  is  a  separate 
matter*. 

SacoeMkm  to  the  fmom  of  the  deceased  u  %  lomevrhat 

difficult  subject,  best  treated  under  the  law  of  utHom^ 

succession  to  his  property  {hereditas)  being  rather  what 
claims  our  present  attention. 

Hereditas,  as  we  have  seen  elsewheie  (Jurisprudence,  ii. 
pp.  552,  702)  bears  sometimes  the  meaning  of  an  aggregate 
sometimes  of  a  right.  Substituting  here  the  less  ambiguous 
term  Sitccessiofiy  we  have  next  to  consider,  as  to  proper 
order  of  treatment,  the  question:  is  Testate  or  Intestate 
Snocesfflon  the  earfier?  In  answer  to  this  question  I  venture 
to  disregard  the  order  observed  by  Gaius,  and,  as  1  under- 
stand him,  the  opinion  of  Kailowa,  who  holds  that  the 
principle  of  Testation  was  considered  natural  and  (wdinary, 
from  the  oldest  times,  hy  the  Roman  mind,  and  Intestacy 

the  exception^ 

Whether  I  am  justihed  or  not,  in  taking  the  power  of 

Testation  at  B<mie,  though  very  ancient,  as  possibly  net 

original,  I  shaU  treat  of  Intestate  Succession  first,  on  aooouiit 

of  its  special  connexion  with  the  subject  of  agnati  and  of 

familia,  in  the  larger  sense  in  which  the  latter  word  is 

oocasiouaHy  used,  viz.  of  a  group  of  persons  related  to  one 

another,  but  not  all  under  one  actual  poteeta^.  It  is 

scarcely  necessary  to  say  that  the  fragments  of  the  Twelve 

Tables  are  here  repeatedly  taken  as  evidence  of  already 

existing  Customary  Law. 

8ui  ImedM.   Assuming,  thra,  intestacy,  we  find  that 

* 

*  Below,  p.  12B. 

*  As  to  Gains,  aod  below,  n.  86:  as  to  Karlova*  see  gsneraUy  &. 
IS  79— 89, ,  putienhurly  u.  pp.  848,  849.  Oirud,  who  holds  tiie  same 
viaw  (MaanelS  pp.  793, 842, 843)  neverliheless  gives.  In  a  note,  an  intenettQg 
Bat  <tf  natioBS,  Indo-European  and  otherwise,  to  whdse  ancient  law  the 
Testament  is  unknown,  I.c.  p.  793,  n.  4.  Compare  Maine,  V.  C.  pp.  41,  42* 

*  Ulpian,  Big.  (SO.  16.  196.  2,  4:  Qitaid,  p.  144^  n.  2. 
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the  free  persons  who  were,  during  the  life  of  the  folevfamiUaSy 

in  his  power,  became  on  his  death  sui  juris,  under  their  own 
control,  and  at  the  same  time  sui  heredes.  This  is  olteu 
explained  as  ''takers  by  their  awn  right"  of  the  deceased^s 
rights  and  obligations — his  means  generally — ^and  it  is  so  far 
true  that  they  require  no  statutory  or  judicial  sumnions,  but 
take  their  position  i'pso  facto  of  the  intestate's  death.  But 
this  explanation  does  not  give  the  true  meaning  of  the  word 
suus,  which  expresses  their  relation  to  the  deceased.  They 
were  his,  the  pciiions  in  his  poiver,  and,  during  his  lifetime, 
only  presumptively  his  heredes^  It  is,  in  fact,  the  old  popular 
explanation  of  mus  given  above,  which  has  led  to  the  entirely 
erroneous  idea  of  the  sui  having  a  sort  of  joint  ownership 
with  the  paterfamilias,  in  his  belongings,  during  his  life^. 
This  view  has  no  doubt  gained  some  support  from  vague 
expressicms  of  the  Jurists  regarding  the  9ui  as  in  a  manner 
owners  during  the  life  of  the  father  and  continuing  the' 
owuciship  after  his  death^:  but  they  seem  to  me  quite 
insufficient  to  support  any  theory  of  copioprietorship,  even 
when  backed  by  undoubted  foreign  analogies^ 

The  question  of  communal  property,  belonging  to  the 
tribe  or  clan,  as  distinguished  from  the  private  property  of 
the  individual  is  a  dijOierent  one,  which  has  its  special 
difficulties  to  be  considered  hereafter,  arising  out  of  the  old 

'  Above,  §  3,  fi.  S2.  Thii  siibjeot  is  Toy  well  tn»ted  by  Karlowa,  iL 
pfk  S79, 8S0. 

*  GaiuB,  2.  157:  Paulus,  Big.  28.  2.  11.  Ab  to  the  argument  of  Austin 
(51.  863)  ba8cd  upon  the  word  aiiiro«Xi|pav6/AO(  in  Theophilus,  it  must  be 
remarked  that  the  word  only  occun  ui  a  maiginal  note :  Iheophiliu  himaeli 

epeake  (Just.  2.  19.  2)  of  aovoi. 

*  See  Sohm,  p,  530:  Girard  ^  pp.  260,  844,  nn.  4,  5,  and  above,  §  2,  p.  22. 
In  a  similar  case  of  family  ownership  sometimes  alleged  among  our  own 
Anglo-Saxon  ancestors,  iMaitland  shews  that  there  is  no  clear  proof  of  any 
necessity  for  consent,  on  the  part  of  a  man's  niaagthf  to  ahenatioii  either 
tMer  www  or  by  will,  P.  and  M.  ii.  pp.  246—250. 
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word  heredium,  and  the  legends  connected  with  it  (see  §  5a» 
pp.  213  sqq.). 

Veiy  little  suppott  to  the  doctrine  of  family  copro- 
prietorohip  among  the  Romans  can  be  drawn  from  the 

connexion  of  heres  with  herus,  which  is  generally  though  not 
universally  admitted^®,  or  from  the  frequent  passages  in  the 
comedians  where  the  son  is  called  ems  minor  ("Young 
Master")  and  the  father  eirw  mc^or^t  and  the  one  or  two 
in  which  heres  is  almost  equivalent  to  d<minu8^  though 
always  I  thinii  with  some  play  upon  the  specific  meaning  of 
succession,  which  it  had  certainly  acquired  before  the  Twelve 
Tables^.  It  is  possibly  in  comment  upon  such  passages 
that  Festus  tells  us  that  heres  was  put  in  old  writers  for 
dominus,  which  is  repeated  in  almost  as  many  words  by 
Justinian  in  explanation  of  the  phrase  jtro  herede^*, 

Sqnal  ffh^rtt^g  of  sni.  Whether  there  ever  was  one  princi- 
pal taker  of  the  intestate  deceased's  property,  or  not,  at  Rome, 
we  have,  in  our  Roman  authorities,  no  trace  of  primogemture 
or  of  the  exclusion  of  females.  It  is,  to  me,  somewhat 
remarkable  that  we  do  not  find,  in  them,  any  direct  statement 
of  the  children  in  jHOegUOe  taking  equaUy.  That  principle 
has  rather  to  be  inferred  from  what  is  said  about  the  family 
of  a  deceased  child  succeeding  to  the  share  of  their  parent^^, 
from  the  rules  of  agnate  succession,  and  from  what  Dionysius 
says  about  the  wife  in  manu  sharing  equally  witiii  her 
children^^.   I  £nd  the  same  chariness  of  direct  statement  in 

w  C5or88en«,  u  p.  470;  Beit,  znr  Lat.  Formcnl.  pp.  40,  111,  both  from  a 
root  har,  nehmem  Curtiue"  contrft,  p.  199.  Em,'^  or  heru^  is  certainly  not 
to  be  identified  (a«  hv  Jhering*,  ii.  p.  162)  with  /ierr,  Kluge,  b.v. 

"  e.g.,  Plautua,  As.  2.  2,  03;  Upt.  3.  6.  60;  Merc.  1.  2.  2;  True  2. 
2.63. 

"  eg.  Men.  3.  2.  11;  Mo6t.  1.  3.  77. 

M  Below,  p.  110.  "  Festufl,  P.  p.  99,  Herea:  Juat.  2.  19.  7. 

»»  Game,  3.  7,  8 :  Ulpian,  26.  2. 

»  Ulpian,  26.  4:  PauluB,  CoU  16.  3. 19s  Dionysitis,  2.  26. 
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modern  writers,  who  treat  the  "power  of  sharing,'*  enjoyed 
by  the  sui,  as  a  logical  coDsequence  of  theii  self-lieiiship  or 
oontULuation  of  the  intestate's  personality^  Ac.,  to  be  assumed 
as  a  matter  of  ooinse,  rather  than  to  be  stated  as  an  inde- 
pendent fact,  requirinpf  surely  some  remark^'. 

The  keeping  together  of  properties,  especially  in  land, 
was  doubtless  (rften  effected,  or  allowed  to  remain,  by  ^miiy 
arrangement.  In  this  case  a  sort  of  partnership  was  fmned 
which  has  been  considered  by  many  to  have  been  the  origin 
of  the  rather  unintelligible  Societas  omnium  bonorum  of  later 
times^.  It  is  not  however  the  Boman  Societas  imnium 
bonorum  but  the  insepofaiile  union  of  the  Pythagorean 
scholars,  who  had  all  things  in  common,  that  our  authority, 
Gellius,  is  actually  comparing  with  the  ancient  Comortium, 
which,  in  the  Roman  law  and  language  was  calleid  ^^ercto  nan 
ciuA***  Of  the  three  mysterious  words  at  the  end  of  this 
passage  I  must  postpone  my  attempt  at  explanation  until 
I  come  to  the  passage  of  the  Twelve  Tables  to  which  they 
probably  belong.  For  the  present  I  aec^t  Servius*  state- 
ment that  they  mean  that  the  patrimony  or  inheritance  has 
not  yet  been  divided*^  and  that  of  Festus  that  sars  in 
consartes  means  patrimonium^.  That  sors  means  literally 
the  land  assigned  by  lot,  as  Professor  Ooudy  cooectly  says 
in  an  addition  to  Huirhead's  note**,  beats  rather  on  a  question 

"  Compare  t/iter  aha  (  iirard*.  p.  844:  buhm,  p.  524,  &c.  with  the  more 
satisfactory  compariHuu  ui  tim  fact  by  Muirhead^  (p.  45),  with  other  and 
difierent  systems. 

u  Hiiixheftd>,  p.  45:  Roby,  R.  P.  L.  &  p.  12S.  t :  Ginid»,  p.  575.  3. 
Karlowa,  however,  ii.  pp.  652—666  atgoee  itrongly  against  this  Tieir. 

u  Oelliaa,  1, 9, 12.  Qaod  Ime  afeqoe  wbo  RomBm  mppMhtAnt  *'etoto 
noa  dto." 

SerriiM  ad  Aen.  8. 642  (Bniii8%  ii.  p.  79).  See  however  Cwm&Op  Beit. 

p.  41. 

*^  IfeetoB,  F.  p.  297,  Son,  of.  P.  pw  296.  Son  et  patrimoninm  lignifioai. 

Unde  consortes  dioimiiA* 
u  MuiEheadS  p.  45,  n.  9. 
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conaidercd  in  another  Bdction  {5a,  p.  220).   Bnoogh  said 

here  to  illustrate  the  con  tin  mug  consortium  of  swi  in  an 
undivided  inheritance.  One  would  not  tiunk  this  arrange- 
ment likely  to  be  a  very  enduxing  institution :  but  Dr  Roby 
(I.e.)  cites  two  comparatively  late  instances  one  from  the 
time  of  Trajan,  one  from  that  of  Septimius  Severus^. 
-  Agnati.  The  succession  of  the  sui  to  a  deceased  inte8tat6 
is  aammedy  tike  so  much  other  old  law,  by  the  Twelve  Tables : 
if  there  shall  be  no  mus  the  next  agnatu9  is  to  have  the 
familia^.  We  are  nowadays  so  familiar  with  agnatic 
relationship  as  a  technical  term,  that  we  never  pause  to 
think  what  would  seem  to  be  the  natural  meaning  of  the 
word  offnaU — ^additional  or  afterbom  children:  nor  indeed 
should  I  mention  this  meaning,  did  it  not  actually  occur  in 
Tacitus'  Germany,  where  it  may  seem  to  indicate  some  vague 
idea  of  primogeniture^.  As  has  been  said  above  (p.  107)  no 
SBch  idea  is  to  be  found  at  Borne.  There  is  no  reason  to 
suppose  that  agnati  ever  meant,  in  Roman  law,  anything 
but  what  the  word  is  defined  to  mean  by  the  Jurists,  i.e. 
blood  relations,  whose  relationship  to  the  deceased  is  traced 

**  Fliay,  £p.  8,  la  4:  Papinian,  apud  tnpiamim.  Dig.  17.  2.  62.  0,  la 
the  latter  I  doubt  whetiier  eonaorHum  is  used  in  a  teehnicel  aense. 

^  TbiB  is  the  x>art,  at  preseiit  oonoeroing  nf,  in  tlie  remarkable  pMMge 
of  tiie  Twelve  Tables  qaoted,  from  Ulpisn's  ebaptsr  on  Statntoiy  Inbeiitaiioe, 
by  tbe  anthor  ci  the  Golatio^  ia  kU  ohapter  on  Nwnbsis  27. 1 — ^11.  OeU. 
16. 4. 1, 2.  "Si  intestatus  moritar  oui  snua  heres  nee  ceoitsgnatasproximiis 
famfliam  habeto.'*  Si  agnatus  defoncti  non  sit,  eadem  lex  dnodeeim 
tabnlanim  gentiles  ad  hereditatem  yooat  his  verbis  **  n  sgnatoB  neo  esoit 
gentiles  famiHam  [habento."  nunc  nec  ullus  ^t]  heres  hinc  nec  gentilicia  jora 
in  U8U  sunt.  The  words  in  brackets  are  due  to  Kriiger.  There  can  be  little 
donbt  about  the  habentc :  the  rest  is  more  problematical ;  sec  an  argument, 
based  on  the  first  genuine  word  heree  after  the  suppoeed  lacuna,  below^ 
§6,  p. 

Cicero,  de  Inventione,  2.  50.  148,  purports  to  quote  the  same  words: 
but  his  quoti^ion  is  full  of  obviously  l»te  reproductions. 

**  Germania,  o.  19.  It  is  however  also  found  in  his  account  of  the. 
Jews,  Hist  6.  6,  with  apparentiy  the  same  sense. 
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entirely  thiough  males^.  The  statement  that  these  relations 
must  be  themselves  of  the  male  sex^  appears  to  be  a  slightly 
incorrect  generalisation  from  the  narrowing;  of  female 
agnatic  descent  to  the  first  degree,  i.e.  of  sisters,  which  is 
»Baid  by  Paulus  to  have  been  efiected^We  civiU,on  the  principle 
of  the  lex  V^cania ;  by  Justinian  to  be  due  to  what  he  calls 
the  media  jurisjyrvdentia^ :  the  law  of  the  Twelve  Tables, 
according  to  both,  making  no  distinction  of  sex.  The  law  of 
the  Twelve  Tables  certainly  as  we  know  it  (n,  24)  only  specifies 
the  masciilme»  which  would  literally  have  e:Kcluded  even  a 
sister  by  the  same  father.  In  any  case,  it  must  be,  what 
Karlowa  calls  it,  a  matter  of  inter fretation^ ,  the  result  arrived 
at  being  a  compromise  betwopn  ordinary  humanity  and  the 
thick  and  thin  supporters,  like  Cato^,  of  the  principle  of  the 
lex  Vcoonia,  i.e.  the  discouragement  of  a  woman  being  ap- 
pointed as  heres  to  a  fortune  beyond  a  certain  amount**. 
1  must  return,  however,  from  the  questions  arising  out  of  the 
later  interpretation  of  the  Code,  to  the  inferences  which  are  to 
be  drawn,  as  to  the  old  customary  law,  from  the  Code  itseU . 

The  object  of  the  clause  above  quoted  (n.  24)  is  evidently 
to  regulate  succession  by  agncdio.  That  such  was  the  case 
is  indicated  by  the  fact  that  this  succession  came  particularly 
to  be  known  as  the  statutoru  one^. 

2«  Gains,  1.  156;  3.  10  (cf.  Juat.  3.  2.  1). 

«  Paulas,  OolL  16.  3.  13 :  Ulpian,  11.  4;  26.  1  and  Ck>U.  16.  6. 1;  16. 

7.  1.    See  however  below,  p.  118. 

28  Panhis,  4.  8.  20,  21 :  Jnst.  3.  2.  3. 

*®  The  two  passages  cited  al)Ove  crive  us  the  valuable  equation  of  jus 
civile  =  th&  work  of  the  Jurists  between  the  Twelve  Tables  and  the  imperialis 
dispositio,  the  license  of  Augustus  or  the  rescript  of  Hadrian. 

*^  Cicero,  de  Senectate,  5.  14,  descntbes  his  support  of  the  lex  "magna 
voce  et  bonis  iateribus." 

^  Carried  169  b.c.  ((Sc»o»  Lo.).  See,  on  the  subject  generally  of  this 
paragraph,  Bjulowa,  ii.  pp.  883,  8S4. 

*■  A»  appean  from  tTlp.  28.  5.  in  legitiiiifo  heieditatilms  inooenio  noa 
flrt»  as  distingnlBhedliom  tibe  oaae  of  a  deoeaaed  miim,  loayii^^  ohiMM,  ib.  §  2, 
8«e  MaiceUna^  Dig.  3S.  16. 0. 
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Matter  of  predecemviral  custom.  The  same  Code, 
we  are  told  by  Ulpian,  directly^  introduced  the  tulela  of 
agnates.  But  theie  appeals  no  sufficient  reason  to  believe 
that  it  introduced  the  name  or  idea  of  the  relationship  itself, 
known  as  agnatiOy  which  has  been  maintained  by  modern 
writers^.  I  shall  therefore  assume  that  the  agnati  were  a 
class  of  relations  recognised  by  predecemviral  customary  law. 

It  follows,  from  the  definition  of  Gains  given  above 
(p.  110),  and  from  the  principles  of  fotestas  and  manus,  that 
the  agnati  were  those  of  a  man's  kinsmen  who  were  subject 
to  the  same  folria  fotesias  as  himself,  or  would  have  been, 
had  the  common  ancestor  been  still  alive*^.  In  contrast 
with  what  has  been  suggested  (p.  109)  as  what  might  seem 
a  natural  meaning  of  the  word,  they  are  not  children  side- 
born  or  additional  to  a  hrst  son,  but  descendants  side-bom 
or  additional  to  a  first  class  of  mi.  I  do  not  however  place 
much  weight  upon  this  supposed  original  meaning  of  the 
word :  but  shall  proceed  to  consider  two  difEerent  theories  as 
to  the  legal  origin  of  the  relationships. 

^  Ulpiftn,  11.  3  palamt  m  opposed  to  per  consegueiUiam  in  the  case  of 
pcUroni. 

**  Muirhead*,  pp.  43, 118:  Poste*,  p.  274  (on  Gaius,  3.  9) :  perhaps  Cuq,  i. 
p.  285:  contra,  Kariowa,  ii.  pp.  881,  882  and,  I  think,  Girard^,  p.  12,  and 
Caq,  i.  310.  The  ingenious  emendation  of  Huschke  {agnatia  from  oc  natis  for 
the  UB^eLnatia)  in  the  **law  of  Noma''  preserved  by  Servius  (see  Muirliead, 
Lo.  n*  %  and  beloir,  §  20,  n.  10)  is  not,  to  to  oondhiaive  as  it  once  was 
(B.  R.  L.  p.  48).  Blood  levengo  is,  as  Leist  pointB  out  (p.  340),  not  oomfiiied 
to  the«v>M^«  Oftto,  in  Ids  OiigniM  (Priaeiaii,  6w  13. 60),  giYM  as  theinter- 
Mtiiig  statemont,  moet  probably  demred  from  the  XII,  Si  quia  membram 
rai»t&atofl&regit,ta]ioiiaproiimii8oogiiatii8ii]d0oitar^  (SeeBCiwPliiUpotta' 
Kindred  and  dan,  pp.  867  ei  aeq.)  In  "Noma's**  law,  Leist  afaewa  tli»t 
ccciH  does  noi  depend  on  |nio  eapite.  It  is  in  the  f  orm^  word,  that  emenda- 
tion is  perhaps  to  be  att^ipted.  Is  uxori  et  natis  quite  out  of  the  question  t 

"  Muirhead*,  p.  118,  it.  9.    See  Maine,  A.  L.  p.  149. 

With  rrmr^h  re^pnct,  T  must  entirely  leave  out  of  the  qiiPRtion  Mnirhead's 
view  that  the  notion  of  agnation,  as  a  bond  distinct  from  that  which  connected 
the  gentile  members  of  a  clan,  was  due  to  the  Deoemvirs,  pp.  117, 118,  163, 
n.  12,  &c.,  &c.   See,  however,  BIsr.  iiL  p.  16. 
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ISaine  and  M^Lenium  on  agnalio.    Sir  Henry  Maine 

regards  fairia  foiestm  as  the  foundation  of  agnatio,  and, 
wiiere  he  £uds  tke  latter  existing  alone,  infers  that  the 
former  must  have  preceded.  These  views  have  been  critd<^ 
deed  at  great  length  by  McLennan  in  chape,  xn — ^xrv^  of 
his  Patriarchal  Theory.  The  reasoiimg  of  the  kittei  is,  I 
must  say,  to  my  mind  often  too  subtle  to  be  either  satis- 
factory  or  intdhgible^.  His  own  view  is  that  agnation  is 
arrived  at  through  a  system  of  paternity  following  on  one 
which  counted  kinship  through  females  only:  that  it  is 
distinctly  exceptional,  instead  of  being,  as  Maine  took  it  to 
be,  widely  prevalent,  if  not  universal ;  and  that,  in  particular 
at  Borne,  an  originally  ''exogamons'*  condition  of  the  gena 
accounts  for  the  existence  of  agnatio  better  than  the  patria 
potest  as  does^. 

It  appcMS  to  me  that,  while  there  is  something  to  be 
said  for  H^Lennan's  second  point  (the  exceptional  character 
of  early  agnatio,  taken  strictly),  his  first  is  a  pure  hypothesis, 
depending  on  an  extremely  improbable  assumption,  viz.  that 
a  close  system  of  rigorous  exclusion  growing  out  of  one 
principle  of  relationship,  reckoned  through  the  mother  only, 
could  be  transferred,  in  all  its  rigour  and  exdusiveness,  to  a 
new  system  founded  on  the  entirely  different  principle  of 
reckoning  relationship  through  the  father  only^.  His 
reasoning  about  the  Roman  gens  I  postpone,  for  the  most 
part,  until  I  come  to  consider  that  institution  independency. 
Here  I  wish  merely  to  observe  that  the  passing  of  the  wife 
into  her  husband's  family  and  out  of  her  own  (with  the 
results  of  agnatio)  can  be  accounted  for  at  once,  without  the 
necessity  for  any  reliance  upon  an  exogamy,  for  which  there  is 
no  direct  evidence  (see  §5,  pp.  lijO  sq(j^^  1^1),  by  the  law  or 

"  See  particularly,  pp.  190,  191. 
^«  See  pp.  203,  247,  262,  254. 

This  view  does  however  appear  to  be  hM  hy  Itm  flifllpotts,  i.  p.  269. 
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custom  of  manus,  a  snbject  veiy  cuisoiily  and  inadequately 
considered  by  M'Lennan. 

As  to  the  comparative  duration  at  Rome,  of  patria 
fotestm  and  agiiatio,  on  which  M'Lennan  lays  considerable 
stress  (p.  195),  I  do  not  see  how  much  can  be  proved,  one 
way  or  the  otiier,  from  the  ultimate  fate  of  institutions,  the 
scope  of  which  was,  or  came  to  be,  confined  to  such  Tery 
different  provinces. 

Fotestaa  was  a  matter  of  control,  over  person  and  property, 
operating  merely  within  the  life  of  a  parent  or  grandparent, 
and  so  retained,  at  least  in  theory,  down  to  the  time  of 
Justinian.  Practically  it  had,  no  doubt,  been  modified  in 
many  important  respects  by  statute  (as  early  as  the  Xll), 
by  custom  and  general  feeling  (enforced  through  theCei^or's 
nata),  and  by  statute  again  in  the  Imperial  period. 

Agnatio  was,  in  historical  times,  confined  to  questions  of 
guardianship  and  succession  in  case  of  ij:itestacy.  As  to  the 
former,  although  probably  intended,  in  its  origin,  simply  to 
operate  in  the  vnteiregt  of  reversioners  ascertained  as  above^, 
it  clearly  came  to  be  regarded,  m  the  end,  as  a  burdensome 
duty^.  So  the  j>erpetv>a  tvUla  of  women,  thrown  on  the 
agnati^^  was  got  rid  of,  in  the  interest  of  both  parties,  before 
the  time  of  Cicero^  by  a  collusive  employment  of  the  XII, 
and,  later,  abolished  by  Statute**. 

In  the  matter  of  succession  to  property,  the  law  of 
ognnUio^  as  recognised  by  the  XII,  was  superseded,  if  not 
diiectiy  abolished,  by  the  Praetor^s  *^oall''  to  inheritance  in 
the  clause  amde  legitimi.  This  honumm  fcmessio  must 
practically,  it  would  seem,  have  ousted  the  gentile^^ 

p.  109.    See  Gaius,  1.  16o  ad  iinem:  Just.  1.  Tit.  26. 
^  Gains,  1.  168.  *■  id.  155,  190  and  aboye,  §  3,  p.  85. 

^  Gioero,  pro  Hiiraiia»  12.  27. 

The  tep  CftnuKo.  See  Gaimi,  1. 167, 171. 
*  Poste*!  QnoB*,  p.  282.  See  however  Ulpim,  Dig.  88. 7. 2. 4  and  Clceio, 
Veir.  2. 1.  46w  116. 

o.  in.  8 
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Modem  opinion  is  ratiier  disposed  to  side  with  Maine  than 
M^Lennaii  as  to  the  piobable  origin  and  the  actual  pievalence 
of  agnatio.  According  to  Giiaid  the  larger  famiUa  (below, 
p.  119)  is  a  sort  of  retrospective  developement  of  the  house- 
hold :  the  relationship  of  donatio ,  with  its  exclusions  as  well 
as  its  inclusions,  is  based  distinctly  on  the  jxrieHas* 

As  to  parallels  in  other  early  nations,  he  is,  I  think, 
inclined  to  conisider  agnatio  an  original  principle  in  the 
Indo-European  race,  but  leaves  the  question  unsettled  as 
matter  of  dispute^.  Others  speak  more  positivdy  on  this 
snbject.  Nothing  can  be  clearer,"  says  VinogradofE,  ^'than 
the  Welsh  evidence  as  to  the  gradual  developement  of  higher 
agnatic  units  from  the  family  household,  and  as  to  the 
passage  from  the  primary  family  to  the  joint  family,  and 
from  thence  to  the  kindred^'/'  In  support  of  this  statement 
he  cites  Seebohm's  Tribal  System  in  Wales.  On  consulting 
that  work,  however,  I  must  confess  that  I  have  been  unable 
to  see  this  clear  evidence,  in  the  system  referred  to,  of  any- 
thing like  the  very  ezclusiye  principle  of  Roman  apuMo^ 
being  obliged  directly  to  recognise,  in  that  system,  maternal 
units  as  a  bond  of  kindred^®.  In  Lewis'  Ancient  Laws  of 
Wales  also,  while  the  specific  foundation  of  agnatio — manus — 
is  clearly,  though  not  nominally,  recognised  in  the  '^oris- 
^miliation  of  the  woman  on  marriage,"  and  a  reasonable 
object  suggested  for  it,  the  author  goes  on  to  state  very 
considerable  quaMcations  ol  the  principle,  mainly  in  con- 
nexion with  the  gcdanaa  or  payment  for  honucide^. 

In  Teutonic  nations  Vinogradoff  recognises  the  principle 
of  agnation,  but  only  in  a  broad,  not  strictly  Roman,  sense. 

Qirard*,  pp.  14S,  n.  S  And  14S,  n.  1. 
^  QiDwtli  of  tho  Mfmor,    13:  see  abo  p.  148. 
^  Seebobniy  p.  102.  It  k  not,  ol  ooane^  oolioliiaiyeb  hot  I  have,  m  a 
matter  of  iaot,  been  nnable  to  find  any  ooeunenee  of  the  word  agnolio  in 

tbe  book. 

Lewis,  pp.  50, 61.  See  also  pp.  11, 12, 19§. 
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It  appeals  mostly  on  the  sabjeot  of  toergUdy  in  which  there  is 
a  distinct  ptef eience  for  relations  of  paternal  over  those  of 

a  maternal  character***. 

As  will  be  seen  hereafter  (p.  123)  I  do  not  regard  that 
payment  as  any  special  object  of  the  Roman  agnatio :  but« 
as  it  has  been  connected  with  that  subject  by  good  authorities 
I  miay  be  pardoned  a  digiesbion,  which,  comes,  1  think,  better 
here  than  under  gens. 

Blood£ead  and  wergild  are  among  the  most  striking 
phaenomena  in  early  nationalities.  I  wish  specially  to  refer 
to -the  interesting  work  of  Miss  Phillpotts,  who  has  collected 
a  great  deal  of  reference  to  original  authorities  in  her  recently 
published  Kindred  and  Clan,  hut  the  digression  is  too  long 
to  be  inserted  in  the  text^.  The  direct  subject  of  this  wor^ 
is  the  9oliiarity  of  the  kindred  in  Teutonic  races,  in  the 
middle  ages  and  after;  the  main  question  being  how  to 
account  for  its  gradual  decay.  A  full  sketch,  however,  is 
given  of  the  earlier  law  or  custom^  particularly  in  the 
Scandinavian  countries  of  Norway  and  Iceland^.  This 
solidarity  consists,  as  far  as  I  can  gather,  rather  in  a  general 
cohesiveness  oi  blood-relations,  by  no  means  exclusively 
agnatic,  than  in  their  acting  as  a  body:  they  are  treated  as 
something  between  a  Cabinet  and  a  (}orporation,  nearer  in 
fact  to  the  former. 

The  point  of  view,  under  which  the  subject  is  ezammed, 
is  almost  exclusively  confined  to  the  receiving  and  paying  of 
wergild  for  a  person  slain;  what  may  be  termed  the  post- 
humous value  of  the  deceased.    This  ivergild  is  apparently 

Manor,  pp.  135,  136,  130.  By  the  way  I  may  remark  that  Vino- 
gradoff  notes,  in  distribution  of  conquered  territory,  an  allotment  to  mmgths, 
p.  140,  somelimea  boaruig  a  local  name  but  always  connected  with  a  kindred. 
For  the  slightly  different  view  here  adopted  as  to  the  Roman  gena  see  below, 
§  5,  p.  170. 

**  8ee  tlie  Appendix  to  this  leotioiL 

^  FlnUpotts,  pp.  13, 49, 60.  On  tiie  probably  mm  genuine  antiquity 
of  the  Nociragian  leooida  see  ib.  p.  46,  n.  1. 
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ft  seoondaxy  developement  of  a  right  of  tevenge,  among  a 

comparatively  cold-blooded  northern  people.  Among  the 
ancient  Bomans  we  find  the  value  of  a  lesser  hurt^  as  between 
indiYidual  and  individual^  assessed  on  a  money  scale:  but 
more  serious  injury  may  still  require  satisfaction  by  a  UkB 
revenge  talio  (below,  p.  123  and  §20,  p.  614);  and  life 
taken  must  be  compensated  by  the  taking  of  another  life. 

The  interesting  account  of  the  aries  which  aubigitur  or 
aubidtur,  instead  of  the  life  of  an  accidental  homicide,  under 
an  alleged  law  of  Numa,  will  be  more  explicitly  considered 
among  the  regiae  leges^K  It  has  been  briefly  referred  to 
already,  and  its  efiect,  as  proving  the  predecemviral  existence 
of  agnati,  questioned  (above,  n.  34). 

An  extension  of  this  presumed  right  or  duty  of  agnati, 
failing  any  such,  to  the  gentiles,  is  suggested  by  Karlowa^ 
but  on  no  dehnite  authority.  Jhering^  admits  the  absence 
of  testimony  (Boman)  for  this  extension,  but  cites,  as  parallel, 
the  sharing,  in  receipt  or  payment,  of  wergild,  by  the  Anglo- 
Saxon  gegyldan,  whom  he  regards,  on  the  authority  of  Sybel, 
as  iillmg  the  place  of  *Hhe  old  gentiles.'*  Such  an  identifica- 
tion, to  which  Sybel's  words  scarcely  amount,  is  anyhow  too 
much  matter  of  hypothesis  to  be  allowed  as  evidence  on  the 
Boman  custom,  but  the  suggested  parallel  is  interesting 
enough  to  deserve  insertion  in  the  Appendix  to  this  section. 

I  must,  now  however,  return  to  the  text  of  the  Twelve 
Tables,  as  quoted  by  Ulplan  (above,  n.  24) ;  the  treatment  of 
which  I  am  obliged  to  anticipate  here,  partly  because,  while 
appearing  in  the  Code,  it  is  an  obvious  regulation  of  previous 
custom;  partly  because  of  the  light  which  it  throws  on  the 

"  Below,  §  20,  where  the  various  anthoritiee  are  quoted  in  full, 

*2  Karlowa,  i.  p.  36.    Tlicrc  is  apparently  authority  for  this  in  Attic 

law,  both  as  to  those  iv  y4¥u  rou  Tr^icov^bTQs  aad  his  ^/xirepes.  8ee  §  9,  App, 

p.  34S. 

Jheriag^y  i.  p.  188,  n.  85.  See  on  this  subject  below,  App.  p.  130  and 
1 6,  Apfi.  m  generally. 
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gem  and  gentile  owneiship,  the  subject  of  the  next  two 

sections. 

After  the  ciauae  translated  above  (p.  109),  come  the  wt^rcls 
''if  theie  be  no  agnahu^  thegenlUea  axe  to  have  the famUia^** 
The  difference  of  expreflsion,  between  the  singular  of  the 
proxiyyius  a/jnatm,  and  the  following  plural  of  the  gentiles, 
is  repeatedly  noted  bj  Kariowa,  in  the  section  which  he 
devotes  to  intestate  suocession  under  the  statute  ($  82),  but 
I  do  not  consider  its  significance  by  any  means  adequately 
explained  in  his  comment^. 

It  may  be  that  succession  by  the  gentiles  generally  was 
the  right  originally  recognised,  on  intestate  decease^, 
except  as  to  the  very  small  holding  definitely  styled  heniium 
(see  §  5a,  p.  213).  It  is  also  clear,  I  think,  that  the 
gentiles  would  be  here  regarded  as  individuals,  not  as  a 
corporate  body.  Any  definite  legal  idea,  indeed,  of  a  cor- 
porate  body,  is  probably  of  much  later  developement  than 
the  time  of  the  Twelve  Tables'**.  It  might  appear  to  have 
been  in  dcero's  mind  when  he  speaks  of  the  statutory  right 
of  the  gens  Minueia  to  the  inheritanoe  of  an  obscure  person 
bearing  that  name  (Ifinucius  quidam)  who  apparently  died 
intestate  and  without  any  traceable  relative**.  Whether  the 
claim  was  ever  actually  set  up,  we  do  not  know.   It  was, 

The  Hme,  when  the  proaeimiu  agnaius  had  to  bo  detennlned,  was,  no 
daabt»  when  the  intestaoy  wm  oertainly  aMertained.  See  Oaiiu,  3.  II :  Jiut. 
3*  2.  1  and  Ulpiaa,  Dig.  3S.  S.  1.  1.  This  doet  not  teem  hoiram  to 
depend  on  any  tflflniffendeiing  ol  the  inchoatiTe  eaeU  (SohSll,  Zn  Tab.  BeU. 
pp.  99,  100),  the  same  ▼oid  being  need  of  the  9uu»  who  ia  not  '^called**  to 
the  inheritanoe  bat  takes  at  onoe,  as  of  right. 
See  particularly,  pp.  881-883. 

65a  xhis  19  vaguely  asserted  by  Phitaroh  ol  Attio  law  before  Solon,  who 
first  introduces  the  diadi^Kr}.   Solon,  21.  90. 

**  Compare  the  remarks  of  Maitland  on  the  similar  case  of  wnegfh  in 
An!?!o-Saxon  law.  P.  and  M.  ii.  pp.  241,  242.  As  regards  tho  e\ tract  from 
the  Twelve  Tables  the  words  are  certamly  in  favour  oi  Karlowa'a  view, 
whioh  is  that  stated  above.    See  however  below,  §  6,  p.  106. 

•»  Cicero,  Verr.  2.  1.  45.  116. 
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according  to  Giceio^  anticipated  by  one  of  Veixes'  inegular 
edicts. 

In  this  particular  statement,  then,  we  may  have  merely 
an  expert  advocate's  voucher,  against  an  unlearned  defend- 
ant, of  very  old,  and  possibly  obsolete,  law.  The  claim,  on 
the  other  hand,  of  the  Claudii  Maicelli,  brotight  before  the 
Centumviral  Court,  is  more  obviously  a  real  case,  and  the 
law  seems  to  have  been  treated,  by  the  Court,  as  still  in  force. 
But  the  pleadings  evidently  turned  upon  veiy  wide  and 
dispntable  principles  of  ancient  law'^ 

We  do  not,  therefore,  know  how  such  a  right  could  have 
been  practically  exercised.  The  right  to  gentiliciae  hereditates, 
of  which  Caesar  according  to  Suetonius  was  deprived  by 
Sulla,  throws  no  hght  on  the  subject;  and  the  expectant 
ffentUis  of  Catullus,  in  his  letter  to  Manlius,  is  most  probably 
only  a  distant  next  of  kin^*.  In  any  case,  of  the  working  of 
gentile  right  as  originally  contemplated  by  the  Twelve 
Tables  we  know  absolutely  nothing.  The  whole  jus  genii' 
Udum  had  gone  into  desuetude  by  Gains'  time*".' 

I  venture  to  suggest  the  following  as  the  object  and 
immediate  e£[ect  of  the  clause  in  the  Twelve  Tables.  The 
general  devolution  to  the  ^mlUea  on  intestacy  must  have 
been  inconvenient  and  contested.  At  the  same  time,  we 
may  surely  conceive  a  growing  recognition  of  what  would 
certainly  seem  to  moderns  a  reasonable  extension  of  right 
of  next  of  kin,  within  the  gentile  circle,  beyond  the  direct 
descendants  of  the  deceased,  so  as  to  take  in  collateral 
connexions,  but  still  under  the  general  rule  of  descent  through 
males.  The  main  intention  apparently  is  to  postpone  the 
genntH/eay  as  such:  whether  specially  to  snbstitate  a  M/ngU 
head  of  die  family,  failing  the  immediate  children  or  persons 

Cicero,  de  oratore,  1.  39.  176.    See  also  below,  §  6,  p.  149. 
"  Suetonius,  Caesar,  1:  Catullus,  68.  123.    See  Karlowa,  ii.  p.  884: 
GirardS  p.  845,  n.  4. 

GaioB,  3.  17:  of.  CoO.  16.  4.  2. 
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» 

in  power,  I  cannot  say :  the  woids  look  xadier  like  it.  They 

were  certainly  interpreted,  by  the  Jurists,  in  a  j)lural  sense, 
80  far  as  to  inclade  all  agnates  of  the  same  (nearest)  grade^. 
But  the  ein^e  agnate,  as  snecessory  aeeais  zather  oontem- 
platedy  as  the  oidinaiy  ooconenoe,  by  Gains,  in  his  notice 

of  the  cessio  legitimae  hereditatis^^^.  On  the  question  whether 
2^  female  was  origmally  intended  to  succeed  or  not,  see  above, 
p.  110. 

Famllla  in  the  larger  sense.  Cognomlna.  Thepenons 

connected  by  agncUio  are  sometimes  spoken  of  as  a  famUia  in 
a  larger  use  of  the  word^.  Conversely,  agnatic  relationship 
is  piesnmably  tarue  of  Roman  dtisens  bearing  the  same 
cognomen ;  liteially  coupled  name,  coupled,  that  is,  with  the 
gentile  nomen :  cognomina  being,  it  must  be  observed,  only 
borne  by  males. 

What  I  shall  have  to  say  on  this  subject  is  mostly  drawn 
from  Monmisen's  exhaustive  Essay  on  Boman  proper  names, 
BO  &tr  as  that  essay  is  concerned  with  the  earlier  or  genuine 
Republican  uaage®*. 

The  cognomen  was  always  a  mark  of  some  nobility  oi 
distinction,  being  originally  confined  to  the  patrician  gemltes. 
It  belonged,  in  most  of  the  older  instances,  obviously  to  the 
class  of  nicknames*^,  arising  from  some  peculiarity  of  appear- 
ance 01  habit  in  the  individual,  to  whom  it  was  first  applied, 

^  Jiut.  S.  2.  5:  Pftulnf,  OoH.  IS.  3. 17:  Ulpum,  Dig.  38. 16.  2. 4. 
**  .Gatus,  3.  85.    The  language  of  Karlowa  (ii  pp.  884, 885)  points  some- 
what in  tho  same  direction.    Cf.  too  Gains  on  testate  raooeaaioil,  2. 116, 117. 
«3  Ulpian,  Dig.  60.  16.  196.  2  ad  finem,  &c. 

•*  Remische  Forschangen,  i.  pp.  40-  (iH.    See  too  Mer.  iii.  pp.  208,  211. 

e.^.  PanlluR,  Lcpidns,  Pulcher,  Varas,  Scaunifl.  Scnovola  (perhaps 
Volero).  Rutilus,  Mus,  Dor.suo,  Labeo,  Nasica,  Cineinnatiis,  Brutus.  Hcipio, 
Frugi,  Bibulne.  On  Caesar  see  §  5,  App.  I.  p.  181.  Among  pro\  incial  -cDt ry 
we  have  the  TiiUii  Ciccrones,  in  whose  case  the  wart  on  the  nose,  an  agnamen 
ol  the  first  Cicero,  becomes  the  cc^omcu  of  his  descendants.  See  however 
Priscian,  2.  5.  24  who  seems  to  make  this  the  peculiarity  of  the  orator  himself. 
Contra,  Mommsezi»  Forach.  i.  p.  66. 
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and  by  wbicli  hia  desceadants  did  not  object  to  being  dis* 
tinguished,  as  such  deflcendaiitB^^  whea  they  elected  ta 
detach  thenuielves,  as  a  separate  &mily,  from  the  gem  to 

which  they  still  continued  generally  to  belong. 

This  separation  is  not  considered  by  Mommsen  hkely  to 
have  been  effected,  in  the  oldest  period,  without  some  formal 
recognition  of  the  ^'branching  off  of  the  stiffs^*  or  House— 
such,  lor  instance,  as  the  assignment  of  a  separate  burial- 
ground — evincing  the  assent  of  their  co-gentiles^^  Any  such 
corporate  action,  however,  of  the  gens  is  a  somewhat  doubtful 
matter,  which  will  be  considered  hereafter  (§  5,  pp.  164  etseq.). 

The  formation  of  the  class  of  familiae,  such  as  are  men- 
tioned above,  is  probably  very  old,  though  iVlommsen  seems 
to  consider  a  public  recognition  of  the  cognomen  at  aU  lat^r 
than  that  of  the  Servian  local  divisions.  In  the  very 
apocryphal  FasH  of  the  early  Bepublic  we  meet  with  cases 
of  hereditary  eognomina  frequently  indicative  of  local  origin, 
and  particularly  of  legends  connected  with  the  Porta 
Trigeminal:  in  somewhat  nearer  approximation  to  history, 
they  record  stories  of  individual  exploit,  or  special  fetvomring 
auspices®*.  To  this  class  possibly  belongs,  in  really  historical 
times,  the  appellation  of  Caesar ,  which  has  gained  such  a 
world-wide  notoriety  :  but  the  story  of  the  Julian  gem  is 

Tlu'  case  of  an  indiMdual  himself  setting  out  deliberately  to  "found 
a  family,  ^  though  not  impossible  in  early  times,  is  rather  perhaps  the 
characteristic  oi  later. 

Mommsen,  Forach.  i.  p.  49  and  n.  76.  Elsewhere,  however,  he  takes 
«firp«  rather  diffeieiitly,  as  the  proper  technical  term  lor  the  pUbtian 
^pum-gent  only.  ICsr.  iiL  p.  9,  n.  2  ad  finem;     27,  n.  2  and  p.  318. 

TtiooetiUt  Tiicipitmiu,  fto.  On  the  soggeetioa  of  legend  by  andent 
mmnmentB  aee  Pais,  Ane.  ' Leg.  pp.  161,  162,  &o.  The  Porta  TngeminA 
was  possibly  a  remnant  of  Stmsoan  drnnination.  See  Dennis,  Cities  and 
Cemeteries  of  Etruria  (1878),  ii.  p.  144,  on  Volterra. 

e.g.  Imperiosus,  Corvus,  Torquatus,  Livy,  7.  4,  10,  28.  For  Buteo^ 
Pliny,  H.  N.  10.  8.  21.  As  to  the  doubtful  representative  of  the  bird  on 
Fabian  coins,  Patin,  Famiiiae  Romanae^  p.  108;  Cohen,  Deso.  G^.  i  p.  136* 
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sufficiently  lemtokable  to  lequiie  a  sepaxate  notice  to  itsdfy 

in  Appendix  i  to  §  5. 

Now  and  then  we  £nd  in  tlie  cognomina  matter  of  indis- 
putably genuine  historical  xecoid»  relating  to  some  public 
service  or  munificence^. 

Attainment  of  high  office,  particuhirly  by  persons  of  a 
rank  previously  incapable  of  holding  such  oihce,  becomes  a 
not  uncommon  &mily  "achievement/'  In  some  of  these 
cases  very  interesting  and  difficult  questions  arise,  some  of 
which  are  treated  in  the  Appendix  (to  §  5)  above  referred  to. 
In  the  particular  case  of  titles  allowed  to  victorious  generals'^, 
such  as  Messalla,  AfricaniJSy  &c.,  a  statutory  restriction  was 
made,  some  little  time  after  these  titles  came  into  use^  that 
they  should  descend  only  to  the  eldest  son.  Otherwise  the 
cognomina  seem  to  have  passed  regularly  in  general  agnatic 
descent. 

The  division  of  the  gens  into  separate  Houses,  and  re- 
division  again  'of  those  Houses  themselves,  accounts  for  a 

vast  number  of  cognomina,  and  is  at  the  same  time  an  argu- 
ment for  the  possibihty  of  a  traceable  agnatic  descent  among 
those  bearing  them.  This  possibility  we  may,  I  think, 
venture  to  assert  for  the  early  Republican  period,  with 
which,  or  the  still  earlier  Regal,  we  are  alone  concerned,  in 
our  investigation  of  the  elements  of  the  Boman  constitu- 
tion and  law.  With  the  later  extended  use  of  the  cogifumm 
as  a  mark  ol  ''gentiUty,''  in  the  modem  sense,  provincial 

» 

'0  For  the  Fabii  MAzimi  we  Livy,  d.  46:  lor  the  Pictoiea,  Pliny,  H.  N. 

35.  4.  19. 

I  do  not  take  into  account  the  L.  Serein?  Fidfvas,  whom  Livy  (4  17) 
"supposes"  to  have  got  hia  name  froDi  the  part  that  he  took  in  the  war 
against  the  Fidenates.  The  actnal  honrmrs  of  the  occasion  were  taken  by 
others — a  Cornelius  and  an  iEmiliua  (Livy,  ib.  and  c.  20). 

In  240  B.C.  Mommsen  explains  the  occasiun  for  tliia  regulation  in 
Mar.'  iii.  p.  213,  n.  3.  The  date  is  due  to  the  very  general  statement  of  Dio 
qaoCed in  FoEBofa.i  p.  63,  n.  S2  m  '*Kr.  44  Bekk.** 
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(above,  p.  119,  n.  65)  or  official,  whicb  occupies  the  latter 

fourteen  or  fifteen  pages  of  Mommsen's  article  I  have  not 
here  to  do. 

In  the  earlier  historical  period,  which  we  may  consider 
at  any  zate  to  include  the  wars  with  Pyirhus  and  tiie 

Carthaginians,  a  certain  control  was  no  doubt  exercised  by 
the  Censors  over  the  proper  style  and  standing  of  the  citizens 
whom  they  had  to  enter  in  their  lists^^.  But  in  that  of  the 
juristic  developement  of  law,  to  which  our  legal  records 
mostly  belong,  it  cannot  be  asserted  that  the  bearing  of  the 
same  cognomen  constituted  agnatio,  or  gave  any  preferential 
right  of  succession,  without  actual  proof  of  descent  from  a 
.  common  ancestor^^ 

In  the  final  words  of  the  decemviral  clause  which  has 
been  here  considered,  familiam  hahento,  familia  is,  of  course, 
used  simply  in  the  sense  of  Property.  It  has  nothing  to  do 
with  fatniUa  in  the  larger  sense  as  meaning  a  body  of  Peisons 
(see  above,  §  3,  p.  53). 

Cognatio  signifies  natural  or  blood  relationship  reckoned 
either  through  father  or  mother.  It  is,  as  a  term,  not  to  be 
found  in  our  acknowledged  fragments  of  decemviial  or  pre* 
decemviral  law.  Whether,  as  a/oc^,  this  bond  of  union  was 
recognised  before  the  separation  of  the  Indo-European  races, 
is  a  matter  of  controversy  It  certainly  seems  to  have  been 
so,  in  Roman  law,  or  custom,  for  the  purpose  of  determining 
what  nearness  of  relationship  was  a  bar  to  marriage^.  It 
was  also,  according  to  Cato,  regarded  as  entitling,  or  com- 

Msr.^  iii.  pp.  212,  213. 

See  Mer.  iii.  p.  17,  where  I  think  Mom  raven's  correction,  in  n.  1,  of 
his  previous  statements  in  the  Forschungen,  should  be  limited  to  the  later 
period. 

Girard^,  p.  148,  n.  1.    See  aiso  above,  §  2,  p.  44. 
^  Gaim,  L  61.  See  Roby,  B.  P.  L.  i  p.  12S.   It  is  in  this  point  of  view 
that  eognaiia  &  oootideied  a  nuMer  of  nnirenal  law  {jus  geniium).  See 
Papiniaii,  Big.  48. 5. 39. 2:  also  Savig&y,  Sjstoni,  i  p.  841,  n.  d. 
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peUing,  to  tiie  ezaotioii  of  blood-ievenge,  for  severe  personal 

injury  to  a  relation  (above,  p.  Ill,  n.  34).  The  passage 
above  quoted,  from  bis  Oiigines,  contains  the  earliest  use 
that  I  Imow  of  the  word  cognaiuB,  It  may  well  be  an  extract 
from  the  Twelve  Tables^,  the  style  of  which,  m  the  above 

provision  for  inheritance  by  agnati  (p.  109)  it  so  closely 
resembles. 

In  this  case,  of  the  right  or  duty  of  revenge  by  blood- 
relations,  Jhering  perhaps  makes  out  such  duty  or  right  to 

be  more  distinctly  the  affair  of  the  gens  at  large,  than  is 
justified  by  the  authorities.  But  there  is  certainly  much  to 
be  said  for  some  early  recognition,  in  the  Roman  polity,  of 
cognaU  and  affines,  as  concerned  in  such  matters,  perhaps  also 
in  the  consilium  domesticum  or  necessariorum  (see  §  3,  p.  55), 
besides  the  narrower  circle  of  agnati''^.  This  point  \vill  be 
more  fully  treated  with  regard  to  certain  modern  nations  m 
the  Appendix  to  the  present  section.  At  Rome  this  is 
possibly  one  of  the  indications  of  two  stocks  on  slightly 
different  stages  of  agnatic  deveiopement  (see  §  3,  p.  87 ;  §  6, 
pp.  234  sqq.,  246;  §  7,  p.  255). 

In  what  we  may  call  the  comparatively  historical  period 
cognaius  occurs  continually,  e.g.  throughout  the  plays  of 
Plautus,  with  the  general  sense  of  "relation." 

When  the  conception  of  the  family,  as  based  upon  blood- 
relationship,  began  to  prevail  over  the  narrower  civil  law 
idea,  in  judicial  recognition,  we  know  not.  The  Praetor's 
hotuyrum  possessw^  under  the  clause  unde  cognati,  must  have 
been  subsequent  to  the  deveiopement  of  the  Edict,  m  the 
second  century  before  our  era:  indeed  it  would  seem  that 

Prof.  Goudy.  in  hig  note  44  to  Muirhead,^  p.  36,  denies  this,  on  the 
ground  that  the  decern vira!  penalty  for  os  fractum  was  pecuniary.  But  se© 
Gellius,  20.  1.  14.  8i  mr  rabrum  rupit,  ni  cum  eo  pacit,  talio  esto,  Cato,  Lc, 
and  GeAuB,  3.  223,  also  above,  p.  116  and  below,  §  20,  p.  614. 

See  Klenze's  Familienrecht  der  Cognatea  and  AfiGjaen,  and  generally 
the  note  of  Prof.  Goudy  referred  to  in  n.  77. 
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it  was  still  in  an  imperfectly  developed  state  even  in  the 

earlier  part  of  the  next  century,  at  the  time  of  Cluentiitt' 
succession  to  his  mother's  brother'*. 

^  AjfinitaSy  relationship  to  the  kin  of  a  spouse,  is  not 
generally  recognised  by  the  Jurists  until  the  latest  period  (of 
Ulpian,  Paul  us  and  Modestinus).  In  the  special  case  of  the 
closest  relatioDahips  of  this  kind  (wife's  mother,  son's  wife, 
&c.)  it  oonstitates  a  forbidden  degree  even  in  Gains'  time^; 
but  it  need  scarcely  be  further  considered  here. 

Sacra  familiaria.  Festus  distinguishes  between  publim 
saara,  performed  for  the  whole  people  at  pubhc  cost,  and 
fmeOa^  which  were  performed  on  behalf  of  individuals, 
familiae^  and  ge/inieff^.  The  first  of  the  three  frioalUi  do  not 
concern  us  here® :  on  the  third  I  shall  have  to  speak  in  the 
following  section  (§  5,  pp.  139  sqq.). 

Of  the  iaera  famAMina  we  know  very  Utile.  For  a 
statement  by  Bivier  that  they  were  "primitively"  common 
to  the  wider  circle  of  cognaii,  but  coniined  by  the  Pontiffs 
to  that  oi  the  agnates^  I  can  &id  no  evidence.  They 
were  most  probably  in  some  manner  varied  Qi/erMio^ 

differenced'*)  from  the  ^fenlife  Miora,  which  is  perhaps  all 
that  is  meant  by  the  above  statement.  The  interest  in  their 
preservation  appears,  in  Cicero's  eye,  to  be  the  same.  See 
§  5,  p.  142. 

However  differenced,  adopted,  or  prescribed  by  thie 

common  ancestor,  they  must  have  constituted  an  iniportant 
bond  of  union,  giving  the  famUia  a  ^[uasi-corporate  character 
(but  see  below,  §  5,  p.  152). 

'»  Qcero,  pro  Cluentio  (b.c.  66),  60.  165.  See  Oizsrd*,  p.  848. 
Gaius,  1.  63,  64.   So©  Poito,  p.  49. 

»i  Festus,  F.  p.  243,  Publico :  see  also  Livy,  5.  62.  4. 

Tn  a  doubtful  reading  of  Cicero,  de  lesribua  (2.  8.  Htiis  familiae 
patrumque  servatit  o  (cf.  ib.  11.27)  he  muy  mean  by  patrum  Bomeihing  distinct 
from  the  sacra  familiaria :  but  I  prefer  to  thiok  the  woid  merely  pleoaastio* 

Bivier,  Fam.  Eomaiue,  §  8,  p.  36. 
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«  ■ 

The  only  actual  instance  tliat  I  can  find  recorded,  depends 

upon  a  mutilated  passage  of  Festus,  which  has  been  variously 
supplemented,  but  leaves  enough  ms.  reading  to  show  that 
it  does  speak  oi  ^oom  famiUairia  belonging  to  the  gena 
Claudia^.  The  Lar  farmiUam,  who  occurs  frequently  in 
Plautus,  is  the  god  of  an  individual  household  or  House  and 
has  nothing  to  do  with  the  famUia  in  the  larger  sense, 
Neither  have  the  sacra  famUana  generally,  described  in 
llarquardt  or  Daremberg  et  Saglio,  which  appear  to  be 
ordinary  domestic  fcstivak. 

Tutela.  The  subject  of  agnatio  is,  as  has  been  previously 
stated^,  introduced  by  Qaius,  in  his  Institutesy  simply  as  one 
of  the  Investitive  Facts  of  ttOda^  which  (or  rather  its  converse 
relation  of  pupillage)  ib  tieated  by  him  as  a  Personal  Condi- 
tion. 

The  first  kind  of  tuteia  (teMamenUma)^  mentioned  in  the 
Institates,  does  not  appear  to  be  there  expressly  described 

by  Gaius  as  an  enactment  of  the  Twelve  Tables,  though  an 
exception  from  the  general  principle  of  tutela  is^.  The  name 
of  stattUory  is  actually  given  by  him  to  that  of  the  agml% 
who  are,  by  the  Code,  appointed  to  be  tutareSf  taSmg  appoint- 

"  Festaa,  F.  p.  34a,  Sainrna,  8ee  MHHbi^i  supplementum  and  Msr.' 
li  p.  n.  1.  These  mera,  of  which  we  know  otherwise  nothing,  tnatf  have 
heen  mwely  general  genHUckt:  on  the  other  hand  a  gnat  gena  like  ihe 
Chudkt  might  have  nnmeroos  fmrnUoB  with  apeoial  'vaiietiee  of  oidt.  So 
the  samfeimn  Mum  gtniH  Fabiae  of  lavy,  5. 46  (see  |  tf»  p.  145)  is  thought 
by  Maiqnardt  (Ciilte»  L  p.  159,  n.  3)  to  have  been  epedal  to  the  /ohmImi  of 
the  DoTsuones.  Perhaps  there  is  a  similar  case  in  the  Gaesaies  of  the 
gens  Julian  see  §  6,  App.  i.  p.  181. 

*^  Jurisprudence,  ii.  p.  468. 

The  freedom,  from  tutekif  oi  the  Vestals,  Gaius,  1.  145.  His  words, 
however,  are  not'  irrt  concileable  with  a  pre-existent  privilege.  Testamentary 
tutela  is  attributed  to  the  XII  by  Pomponiua,  Dig.  60.  16.  120:  Ulpian, 
11.  14;  Fauius,  Dig.  /»0.  16.  53.  pr.  and  Gaiui^  himself  on  the  provincial  ©dict> 
Dig.  26.  2.  1.  It  ifi  possible  that  he  may  liavc  e hanged  hia  views  in  the 
Institutes,  aod  come  to  regard  testamentary  tutela  as  predecem viral 
oustomaiy  law.  See  Karlowa,  ii  p.  273,  above,  p.  lOd,  n.  6^  Qaios  as  oited 
in  the  neocfc  note. 
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ment  by  will^.  I  need  not  enter  again  into  the  question 
whether  the  agnati  were  tkemsdvea  called  into  being  by  the 
XII  (above,  p.  111). 

TuteUiy  as  is  well  known,  appHed,  from  the  eailiest  times, 
not  only  to  impuheres  but  to  women  of  all  ages,  \\  ho  were  not 
under  potestas  or  manus  (above,  §  3,  p.  84),  and  it  is  perhaps 
this  lifelong  female  tutelage  which  thiows  most  light  on  the 
original  intent  of  the  institution  generally.  The  uncompli* 
mentary  reason  popularly  given,  for  their  ladies'  treatment 
by  the  ancient  Romans is  challenged  by  Gaius  as  unreal, 
and  the  inteQded  control  is  shewn  to  have  been,  by  his  time, 
practically  evaded^.  The  original  intent  is  obviously 
indicated  by  Gaius  himself*®  to  have  regarded  rather  the 
interest  of  the  tiUor,  as  a  presumptive  heres  of  the  ward,  if 
intestate,  than  of  the  latter.  This  view,  of  ancient  tutela 
generally,  has  been  of  late  supported  by  Dembuig^  but 
opposed,  at  great  length,  by  Karlowa^^.  I  am  myself 
(above,  p.  113)  decidedly  of  Dernburg's  opinion,  and  am  glad 
that  Oiiaid  also  speaks  of  the  jnimitive  character  of  tutela^ 
as  established  in  the  interest  of  the  UOor^. 

With  the  later  conception  of  tutela,  and  the  gradual 
process  by  which  it  passes,  as  Moyle  says*^  from  that  of 
right  to  that  of  duty,  we  have  not  here  to  do,  being  simply 
interested  in  its  original  connexion  with  agnaiio.  The 
ultimate  remaiadei  to  the  getUiles,  on  intestacy,  has  been 

w  Gaius,  1.  165. 

Dating  from  Cato  according  to  Livy,  34.  2,  and  Cicero  (pro  Murena,  12. 
27)  down  to  Ulpian  (11.  1)  and  Bishop  Isidore,  Origmes,  9.  8  ad  finem. 
Gaius,  1.  114,  115,  190;  2.  122. 

id.  1.  165,  192.    See  too  Q.  Muciua,  Dig.  50.  17.  73.  pr.  Quo  tutela 
redit,  eo  et  hereditas  pervenit,  niai  cum  fenunae  heredeB  interoedunt. 
*^  Derobing,  Ftendekten,  uL  1 39* 

**  See  partkulftrly  ii.  p.  272.  Cuq  (i.  p.  310)  it  evidently  ol  the  Btiae 
Ofiniott  as  Kadowa. 

Okaid*,  p.  206»  qaoting  XJIpiaii,  Dig.  26.  4. 1.  pr.  See  also  Jheriiig«» 
Ii.  p.  462. 

•*  Moyle*  on  Jost.  1. 13,  pp.  147, 148. 
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partially  treated  above,  but  the  subject  will  be  resumed  in 
the  next  section^. 

In  ^vonr  of  the  aboTe  view»  as  to  the  original  object  of 
ttUelay  may  also  be  adduced  a  prevalent  opinion  that  tutda 
merely  concerned  the  property,  not  the  person  of  the  ward. 
This  view  is  strongly  held  by  Kariowa,  who,  1  think,  satis- 
&ctorily  ezpiains  suoh  statements  as  inter  perttmae  nan  rei 
vd  causae  datur^ ;  bnt  fails  to  do  so  in  the  passage  of  Paulus 
where  the  tutor  s  charge  over  the  mores  of  his  pupil  is  spoken 
of^.  The  introduction,  too,  by  Gaius,  of  ttUda  into  his  first 
Book,  certainly  looks  as  if  he,  at  the  time  of  compiling  the 
Institutes  legarded  this  as  a  Peisonal  relation^.  On  tufeb 
/nriosiYsLTTo,  de  R.  R.  1.  2.  p.  41  (ed.  1533)*®*  should  be  added 
to  the  authorities  previously  quoted. 

Tatela  patronL  This  tutda  is  definitely  mentioned  by 
Ckiius  in  the  two  passages  quoted  above,  in  support  of  the 
principle  stated  generally  by  Q.  Mucius  (n.  90).  It  is 
there  put  by  him  as  a  consequence  per  interpretationem^ 
of  a  direct  enactment  in  the  Twelve  Tables  that  the  hmdiku 
of  a  freedman  is  to  go  to  his  patron  and  patron's  fttmily,  if 
he  dies  intestate  leaving  no  suus  heres^^.  This  last  named 
enactment  would,  I  must  confess,  appear  to  me  a  very 
improbable  provision  for  so  early  a  date  as  that  of  the 
Twelve  Tables.  But  the  phrase  usually  cited  from  Ulpian  as 
decemviral^^^  appears  distinctly  to  prove  the  occurrence  of 

On  comparison  of  Gaiua,  3.  17  with  the  supposed  contents  of  the 
lacuna  at  1.  164  see  Mairhead,  p.  120:  Muirhead  s  Gaioi,  p.  03:  Po8te*s 
GaiusS  p.  104. 

*•  llarcianiu.  Dig.  26.  2.  14:  Karlowa,  ii.  pp.  272,  287. 

Dig.  26.  7.  12.  3.  See  however  his  veiy  ingeniouA  aigument,  p.  271. 

See  Jnrispnidenoe,  ii.  p.  4S1. 

<Is  qtd  volt  eokro)  mente  est  oaptns  stqne  ad  egiiAtoa  ef  gmliks 
eat  dednofliidiis*  **  See  too  UlpiMi,  11. 3. 

^  This,  which  is  addedin  Qaias,  3. 40»  is  merely  omitted  from  thegeneral 
etatement  of  1. 165  because  the  niain  siibjeei  of  the  latter  is  aimpfy  the  tMa, 

See  SoheU.  XII  Tab.  Rell.  p.  131.  "Bx  ea  fuiiiUa*'  inquit  (lex)  "in 
earn  iumiiian."  Ulp.  Dig.  60. 16.  IM.  I. 
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that  provision  in  the  Code:  this  was  evidently  beKcved  in 
by  the  Jurists,  and  a  passage  of  Pauius  refers  to  words  of 
the  Twelve  Tables  which  do  clearly  speak  of  the  relation  of 
patron,  or  patron's  fomily,  and  freedman^. 

Affines,  or  relations  in-law,  to  use  the  English  phrase, 
have  nothing  to  do  with  Koman  saccession,  although  they  are 
often,  in  treatment,  coupled  with  eognatif  as  by  Klenze  in  the 
work  referred  to  above  (p.  123,  n.  78).  Afi^'^i  cognatio, 
was  a  bar  to  marriage,  though,  in  Roman  Law,  it  only 
extends  so  far  as  this  quasi-relation  resembles  that  of  parent 
and  child^.  Further  ffradus  do  not  seem  to  be  recognised, 
in  this  point  of  view,  thongh  in  familiar  usage  they  have 
proper  names  given  them^^.  The  Canon  Law  considerably 
extended  the  prohibitions  of  marriage  on  account  of  aflinity^**, 
in  which  it  was  followed  by  our  own^  until  they  were  by 
the  legislation  of  Henry  viii  reduced  to  such  as  depend  on 
the  "Law  of  Gk)d"  or  the  Levitical  degrees^^.  The  pro- 
hibitions retained  were  afterwards  expressed  in  a  Table  set 
forth  in  1563,  which  still  subsists  in  our  Common-Prayer 
Book,  and  is  valid  except  so  far  as  altered  by  the  Deceased 
Wife's  Sister  Marriage  Act  1907. 

Vat.  Frag.  308,  sicut  in  XXI  tabuiia  patroni  appeliatione  etiftm  liberi 
patroni  continent ur  &c. 

Or  "lineal  ancestor  and  descendant":  compare  Mod(»tinu8,  Dig. 
38.  10.  4.  4^  S  with  Pauius,  38.  10.  10.  7. 
^  ModMtinoB,  Lc.  §  «. 

^  So  BiTier,  Fun.  Rom.  p.  4ff»  n.  1.  See  however  Deor.  Greg.  4. 14.  8. 
See  the  complaint  about  prohibitionB  due  to  the  *'iiefirped  power  of 
the  Bihop  of  Rome  '*  against  whioh  32  Hen.  Tiii  o.  38  is  dusoted. 

^  Compaie  the  Statute  abo^e  olted  with  25  Hen.  viii.  c.  22, 1 3  and 

28  Hen.  viii.  o.  7.  In  an  early  edition  (6th)  of  Stephen's  Bkokstone  (p.  242» 
n.  p)  I  find  an  attempt  to  explain  the  words  "God's  law  except/'  as  distin- 
gnished  from  the  express  prohibitions  of  Leviticus  (chaps.  18,  20);  but 

the  rooeoning  of  the  judges  in  the  famouR  flecision  on  Brook  v.  Brook 
(9  H .  L.  C.  pp.  231,  232)  clearly  takes  the  law  of  God  spoken  of  in  the  St«tnte 
of  Henry  to  be  that  law  as  specifically  interpreted  by  English  iStatutes, 
See  generally  Keeve  (f'inlason),  iii.  pp.  253,  264  and  Blackst^ne,  i.  p.  435. 
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WjBRaiLD  and  cogncUif  Teutonic  and  Scandinavian,  p  129.  English 
maegth,  healsfang,  &c.,  131.  Conclusion,  133.  Valuable  suggestioii 
of  Mias  PhiUpotto,  134. 

Wergild  and  cognati.  The  case,  contemplated  in  the 
northem  customs  considered  by  Mias  PhillpottSi  is  uaiiaUy^ 
fioi  as  in  the  law  of  Numa  (sapra^  n.  34),  that  of  aeddmUU 
homicide.  Whatever  may  have  been  the  treatment  of  that, 
what  we  have  mostly  before  us,  m  her  book,  is  slaying  either 
in  hot  blood  or  with  deliberate  intent;  so  that  we  do  not 
hear  eo  much  of  the  slager  making  or  requiring  amenda^  as 
of  kindred  doing  so,  at  least  in  the  earlier  law  of  Iceland 
and  iSorway  (see  above,  n.  50*).  He  is  understood  to  be 
outlawed  and  his  goods  forfeited.  The  point  for  our  con- 
sideration is  the  classification  of  paying  or  receiving  hi/n8tn£Hm 

It  is,  as  will  be  seen  from  Ifias  Phillpotts'  last  chapter, 
extremely  difficult  to  preneralise  from  her  researches  in  the 
social  antiquities  oi  these  Teutonic  or  Scandinavian  nations, 
consideied  merely  upon  her  own  special  thesis — ^the  cohesive-' 
ness  of  kindreds.  I  find  it  still  more  difficult  to  do  so,  when 
I  employ  these  researches  with  a  view  to  my  own  rather 
diSerent  question — the  prevalence,  or  not,  among  those 
nations,  of  ognatiQ  in  the  strict  Roman  sense.  It  is  not 
merely  that  the  tenm,  of  agnate  and  cognate,  are  unknown, 
but  that  the  classification  of  kinsmen,  for  the  purposes  of 
wergild^  only  coincides  in  a  very  general  manner  with  the 
stricter  Boman  division.  Members  of  the  family  {sensu 
modemo)  generally  come  in  the  first  class,  as  to  claim  and 
liability.   With  these  are  sometimes  associated  agnatic 

o.  m«  9 


Digitized  by 


130 


APPENDIX  TO  §  4 


uncles,  nephews  and  &rst  cousins;  sometimes  such  direct 
agnates  as  father's  ^ther  and  son's  son  come  only  in  a  second 
class;  sometimes  we  hear,  in  what  seems  to  he  a  re-enact- 
ment of  customary  law,  of  the  iirst  persons  to  act  being  the 
paternal  and  maternal  relations,  so  that  the  nearest  in  kinship 
xiiay  be  a  first  cousin  generally,  agnatic  or  not^. 

In  Denmark  it  is  admitted  that "  there  is  no  differentiation 
between  agnates  and  cognates^^."  In  the  more  properly 
Teutonic  countries,  such  as  North  Grermany  and  HoUand  (to 
pass  over  Schleswig  which  has  in  great  part  a  Danish  or 
Jutish  character)  we  come,  in  Holstein,  to  the  somewhat 
exceptional  case  of  Ditmar^chcn,  cited  as  a  special  exam23io 
of  agnatic  organisation.  The  corporate  character  of  the 
slachte,  as  evincing  the  sohdarity  of  the  kindred,  is  strongly 
put^  as  an  argument  for  an  agnatic  basis.  It  is  true  that 
here  the  creation  of  artificial  relationship  by  the  use  of 
adoption,  and  the  fact  of  the  slackt  being  often  a  confederation 
mi  minor  groups,  bear  a  remarkable  likeness  to  the  historical 
*  facts,  and  to  some  theories  of  the  formation,  of  the  Roman 
gens.  Still  I  cannot  quite  go  as  far  as  Miss  Phillpotts' 
conclusion  that  these  groups  "  must  have  been  formed  on  an 
agnatic  basis,"  at  least  in  the  exact  Roman  sense ;  which 
conclusion  seems  to  me  to  depend  on  somewhat  i  priori 
reasoning  (see  below,  p.  134).  The  close  corporate  character 
of  the  slachte  may,  I  think,  be  accounted  for  by  their 
participation  in  the  mftlring  and  maintaining  of  the  great 
dykes^  to  which  they  owed  their  richest  land:  nor  can 
I  perceive  in  the  proportionate  division  of,  and  liability 
for,  wergild  much  more  than  nearness  of  relationship,  in 
the  ordinary  sense,  with  a  general  preference  for  the  sword 
over  the  spindle  side^* 

»"  See  PhlUpotto,  pp.      60, 51, 68.  n.  S.  »*id.p.79. 

id.  pp.  125,  m.  ^  id.  p.  247,  n.  2« 

^  id.  pp.  127,  n.  3;  see  also  p.  143»  n.  I. 
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In  Belgium  and  Northern  France  there  is  apparently  too 
much  confusion  on  this  subject,  from  the  variety  ol  sources' 
and  the  interference  of  feudal  principles,  for  us  to  draw  any 
very  definite  conclusions. 

English  niaegth,  healsfang,  &c.  The  same  is  true,  to 
a  considerabie  extent,  of  England.  The  laws,  however,  are, 
as  18  right,  chronoiogicaUy  treated  by  Miss  Phillpotts,  the 
earlier  ones  being  correctly  regarded  as  an  attempt  to  state 
existing  law,  rather  than  as  new  legislation^.  The  question 
turns  mainly  upon  the  interpretation  of  the  much  disputed 
word  mae^,  which  is  translated  by  Bosworth,  with  a  con- 
venient comprehensiveness,  ''tribe,  folk,  nafdon,  family." 

Derivationally,  so  far  as  its  derivation  can  be  traced  or 
inferred,  it  includes  relationship  in  the  widest  sense In 
the  earlier  laws,  down  to  Aethelstan,  while  there  is  little  or 
no  idea  of  any  collective  or  corporate  character  in  the 
maegthy  and  there  is  considerable  difficulty,  from  the  participa- 
tion of  the  iimg,  the  King's  representative^,  or  the  Lord, 
there  is,  so  far  as  I  can  see,  no  classification  of  the  individual 
maegas  or  kinsmen.  Neither  is  there  any  indication  of  this 
in  the  well  known  })as8age  (of  Aethelstan)  which  is  relied  on 
by  those  whose  special  object  it  is  to  prove  the  solidarity  of 
the  kindred  in  England.  As  that  is  not  the  particular  here 
in  question,  I  shall  pass  by  that  passage  with  the  sole  remark 
that  the  ''strong  and  mickle"  )naegth,  against  which  the 

id.  p.  205.  Liobermaim'b  article  Sippe,  in  Itis  Wortcrbuch  to  the 
Anglo-Saxon  laws,  classes  the  uses  of  words,  tnaegth  for  instance,  under  his 
own  hmde  €f  mMmiag;  whioh  of  oonzBe  is  very  helpful  hat  doet  nol 
give  the  gtaduAl  developement  of  a  meaning  so  well  as  BfiM  Fhillpolto* 
inatiiieiit* 

***  Extending  even  to  afmtas  (above,  p.  128).  Kluge  indeed  holds  ito 
signifioation  to  have  been  originally  leiationahip     mmrriage  (lt. 
Moffez  eee  also  Skeat,  St  Mark  in  Qothic,  Glossary,  8.v.  Mega). 

This  I  take  to  be  the  moaning  of  gesith  in  Ine,  23. 1  on  the  authority 
ol  Phillpotts  and,  I  think,  of  8chmid,'  p.  599.  Liebermann  (Worterb.,  a^v.) 
makee  the  share  of  the  toer  to  be  taken  by  der  Qenotunlmnd. 
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Londoners  may  have  to  ride,  is  evidently  a  local  group, 
oondatiiig,  probably,  in  part  of  pexBons  nearly  related,  in 
part  of  persons  very  distantly  so,  or  only  by  name  and 

repute,  in  part  of  mere  retainers;  a  group  whicli  like  the 
original  Koman  gens  might  occasionally  act  together,  but 
can  scarcely  be  conceived  aa  a  corporate  unity^^. 

In  the  century  before  and  immediately  after  the  Norman 
conquest,  when  Dane  and  Saxon  had  settled  down  in  peace 
or  joint  submission^',  there  are  more  frequent  references  to 
the  maegth  and  the  individual  maegas,  and  decided  traces  of 
Scaandinavian  influence,  in  the  English  laws ;  but  no  definite 
specification  of  the  persons  entitled  or  Uable  to  payment  of 
bloodinoney,  until  we  come  to  the  remarkable  fragment 
styled  as  "on  wergUi^,''  In  this,  which  appears  to  be  a 
comparatively  late  resume  of  the  subject,  the  liability  of 
giving  security  for  the  payment  of  wergild  falls  on  both 
paternal  and  maternal  relatives,  but  in  greater  proportion 
on  the  former.  This  is  to  be  followed  by  their  joint  oath 
that  the  King's  peace  shall  be  kept^.  To  the  1/lOth 
praedfuum  of  the  wergild,  which  is  called  heahfimg,  only 
children  and  paternal  relatives^^  are  entitled.  To  whom 
the  remaining  9/10  are  to  go,  is  not  stated,  but  I  have  no 
doubt  liebermann  is  right  in  saying  the  persons  abbve 
named  divided  it  with  the  other  kinsmen,  in  a  wide  sense^. 

»•  Aethelstan,  6. 8. 2.  See  PhiUpotts,  pp.  216—218 :  P.  and  M.  ii  240— 
242. 

»»  PhiUpotts,  pp.  209,  210,  214. 

In  Sohmid*,  Anhang  vii.  p.  395.   See  Einleitung,  p.  xxiii.  In  Lieber- 
ouunn,  W&r,  i.  p.  392:  the  docmiWDt  Ii  dated  by  lum  b«fcw«eii944  ind  1000. 
§4. 

Hesbfang  gebyreth  beanram,  brOthnun  and  faedian.  The  hwt  word 
is  tramlated  by  Sehmid  and  MiBe  PbiUpotta  (the  latter  with  some  qvestioii, 
aee  p.  249)  lather's  brothers,  and  lieberauuin  has  in  his  traosUtioii,  p.  393^ 

VaJterttbruder  ['brUdem  ?].   Why  may  it  not  be  simply  father,  dat.  sing,  fron 
a  fom  iaedem,  which  is  given  by  Sohmid  ?   For  the  eiqplaiuition  of  lieber^ 
mannas  expression  praedpwum,  see  Gaius,  2.  217. 
ui  **Theiltennut  der  Sippe."  LiebennamL 
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The  "full  friendship  '  which  the  slayer  may  go  on  to  obtain^^a 
is  appar^tly  a  leoonciliation  with  remoter  connexions  who 
might  be  *  undexBtood  as  beaiing  a  gradge,  thougih  not 
definitely  entitled  to  ehaie  in  the  wergild^. 

Conclusion.  I  cannot  do  better  than  fiiusii  the  subject, 
as  treated  in  the  Anglo-Saxon  laws,  with  the  conciu^on 
drawn  by  Liebennann^,  that  the  agnaticaily  organised 
&mily,  though  not  entirely  absent,  is  generally  connected, 
in  operatioUj  with  the  cognates.  To  which  may  be  added 
a  sigmhcaut  admission  by  Miss  PhiUpotts^  that  there  would 
ham  been  no  question  of  a  s<^daiity»  greater  than  that  oi 
the  immediate  family,  among  the  Anglo-Saxons,  bat  that 
students  of  our  early  institutions  lialf-conscioLisly  sought  the 
explanation  of  terms  and  ideas  elsewhere  (than  m  hingiand). 

A  great  part  of  her  Concinston  (ch*  viii)  is  taken  up  with 
tiie  consefuenoea  of  the  survival  or  otherwise  of  kindred 
cohesiveness  as  against  the  opposite  feudal  tendency.  It  is 
the  last  section,  on  the  prehistoric  group,  with  which  my 
subject  is  alone  conoemed. 

In  the  majority  of  oases  treated,  the  distinction  of 
father's  kinsfolk  and  mother's  kinsfolk  is  recognised,  with 
a  greater  amount,  in  general,  of  claim  or  liability  for  wergild^ 
in  the  former  class.  But  the  strict  and  exclusive  distinction, 
in  Boman  law,  of  offnaHo  from  eognaUo^  is  to  all  intents  and 
purposes  unknown.   The  exception,  if  it  is  an  exception,  of 

§  6,  1.  (Lieberruann,  i.  p.  392.)  Something  of  the  same  kind  is  indi- 
cated  by  Seebohm  (Tribal  Costom,  p.  251)  when  he  speaks  of  persona  beyond 
the  nomal  wergiid  hat  tnffloie&tly  nearly  oonneeM  ]ii  other  wayi  to  make 
them  dangerona  if  left  nnappeaaed. 

u*  AUzenderingfi  in  this  retj  diffioolt  passage  are  given  with  the  gieatest 
defetenoe.  IhftTenotTentiindtotimiidate<ffeal!!fafi^,hatmcImet^ 
what  I  take  to  be  Iiebeniium*B  idea  of  it,  as  so  oalled  Irom  the  emtrcM 
of  reconoiliatioii. 

^  S.V.  Sippe,  Wdrterbueh,  p.  S52.   He  is  commenting  on  Chadwiok*s 
assort  ion  that  it  (agnatic  organisation)  is  wanting  altogether  in  the  laws. 
ia»  Fhillpotts,  p.  243»  of.  p.  234. 
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Ditmarschen,  is  accounted  for,  by  Miss  riiillpotts  herself,  on 
what  I  have  ventured  (above,  p.  130)  to  call  a  'priori  reasoning* 
Her  dilemma^,  that  we  must  either  deny  that  the  primitiTe 
group  was  capable  of  holding  land,  or  suppose  it  to  have 
been  determined  by  matrilinear  descent,  does  not  appear  to 
me  to  settle  the  question  either  of  the  higesfamilia  or  the 
^e9i9:  but  its  consideration  belongs  more  to  the  latter 
subject  and  to  that  of  joint  ownership  or  occupation  as 
against  private  Property  (§§  5  and  5a). 

Miss  Phillpotts'  following  section,  however,  on  the 
kindred  and  the  cult-conmmnily,  contains  an  interesting  and 
valuable  suggestion,  on  what  she  calls- the  ^'arrested  develop- 
ment" of  the  Teutons  into  agnatic  clans,  as  connected  with 
the  merger  of  a  prehistoric  ancestor-worship  into  a  common 
cult  of  Odin.  Conversely,  we  may  reasonably  connect  the 
preBervatim  of  agnatic  tendencies,  at  Rome,  with  the  obser- 
vance of  sacra  familiar ia,  which  had  certainly  more  or  less  to 
do  with  deceased  ancestors^. 

On  the  whole,  I  think  myself  justified  in  arriving  at  the 
conclusion,  so  far  as  relates  to  the  cases  which  have  been 
adduced  as  parallels  to  the  Roman  agnatio,  that  although 
a  so-called  agnatic  tendency  may  be  raade  out  in  a  general 
preference  for  the  paternal  over  the  maternal  relations  in  the 
particular  subject  of  wergild,  no  proof  is  to  hand  of  the  specific 
doctrine  of  ag^iaUo  in  the  strict  sense ;  which  I  am  therefore 
inclined  to  believe  a  special  Roman  institution  arising  from 
the  old  rigid  law  of  maniLS^, 

PhiUpotta,  pp.  269,  270. 

See  above,  on  eacra  familiaria,  pp.  124,  125. 

See  the  valuable  oaotion  in  P.  and  M«  ii.  238—241:  also  above* 
$3,  pp.  74,75. 
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Thx  ffens  ol  the  Roman  Juzists  and  Niebuhr,  p.  135.  A.  Historical 
facta,  138.  Common  mom,  139.  SocUditaUa  (poetponed),  142. 
Conclusion)  144.  Joint  occupation  of  land,  146.  Residuary  in- 
heritence,  148.   Gentile  tutela,  149.  Enuptio  gentia,  160.  Fecennia 

Hispalu,  ib.  Bloodfeud,  153.  No  definite  corporate  action  of 
gensy  154.  Conclusion,  156.  Bonble  genteSf  157.  B.  Theories. 
Origin  and  original  condition,  158.  Comparative  priority  of  gens 
and  family,  ib.  Actual  descent  from  a  single  ;  incest  or,  159. 
Hebrew  Patriarchs,  &c.,  160.  LyalPs  Rajputana  tribes,  101. 
Recruiting  by  adoption,  162.  Parallel  of  English  township  and 
Indian  village  oommnnity,  163.  Etymological  evidence  from 
Roman  Gentile  names,  ib.  SodalitcUeSy  li55  Probable  true  origin 
of  gem,  168.  The  dtKa^tf  of  Dionysius,  169.  Alleged  Etmscan 
origin  of  the  genSf  171.  Condusaon,  ib.  Appendices.  L  €fe$Uea. 
Testimony  of  Faati,  Ac.  173.  XL  Totemism^  187.  HI.  The 
gena  and  the  earHest  Teutonic  gild,  191.  IV.  The  Anglo-Saxon 
hnndieds  and  tens,  196. 

The  gens  of  the  Roman  JurlBts  and  of  Nlebnhr. 

The  Boman  gens  was  undoubtedly  regarded  by  the  Boman 

Jurists  as  analogous  to  the  larger  familiar  which  descended 
from  a  single  ancestor^.  This  idea  is  widely  prevalent, 
thoagh  not  perhaps  universal,  in  the  early  associations  of 
otiier  old  nationalities,  particularly  those  which  are  supposed, 

mainly  on  the  ground  of  cognate  language,  to  have  sprung 
from  one  conmion  stock  (see  above,  §  1,  p.  5).   It  would 

^  Ulpian,  Dig.  50.  16.  105.  4,  where  he  applies  the  term  ol  famUia  to 
what  we  generally  consider  a  lairly  eKtonsive  gem  (the  lulia).  See  too 
Jhering,  i.  p.  183.  It  may  however  be  qnestioiied  whether  Ulpian  is  not 
identifying  this  gens  with  the/ofitf  Ita  of  the  Gaesaies,  see  §  4,  n.  84  and  below, 
p.  182. 
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seem  necessarily  to  assume  tiie  patriaichal,  or  at  least  the 

patrilinear,  principle  (see  §  4,  p.  111).  The  association,  how- 
ever, is  earlier  than  any  real  record,  and  various  theories  are 
held  by  moderns  as  to  the  historical  origin  of  the  gens  and 
its  actoal  lelaldon  to  the  larger  famiUa,  which  has  been  partly 
considered  in  the  last  section  and  will  be  returned  to  towards 
the  close  of  the  present.  One  of  these  theories,  however,  as 
running  counter  to  the  general  Roman  idea  of  the  gens  may 
be  taken  here.  Niebuhr,  according  to  Earlowa,  considered 
the  gentes  as  artificial  (kunstlich)  creations,  combinations  of 
families  unrelated  to  one  another,  which  were  instituted  for 
the  object  of  a  certain  political  and  military  organisation^. 
This  view  certainly  appeared  to  me  to  convey  very  erroneous 
notions  unworthy  of  the  great  author  quoted.  On  looking, 
however,  into  the  original,  I  find  that  the  chapter  of  Niebuhr, 
which  is  mainly  founded  on  Dionysius'  second  book»  while 
it  does  in  rather  a  misleading  manner  call  attention  to  some 
stray  assertions  of  non-relationship,  does  not  really  ignore 
the  fuiulaniental  belief  in  the  nature  and  origin  of  the  gens, 
as  stated  on  the  preceding  page  (see  however  below,  p.  170). 

There  are  two  conflicting  influences  that  one  has  to  take 
into  account,  in  any  attempt  at  framing  a  hypothesis  as  to 
the  amount  of  fact  underlying  the  accounts  which  our 
historiographers,  such  as  Dionysius  and  Plutarch,  give  us  of 
the  earliest  Soman  constitution.  One  is  the  obvious  com- 
parison of  the  in&nt  Athens,  very  much  transformed  as  it 
must  have  been,  in  historical  times,  by  the  perfectly  intelligible 
refoim  of  Qeisthenes.  Another  is  the  mixing  up,  with  the 
real  survivab  of  antiquity,  assertions  due  to  quite  late 
writers,  who  had  the  existing  state  of  things  both  at  Rome 
and  m  the  recent  history  of  Athens  before  their  eyes,  such  as 
the  so-called  gramniariansi  to  whom  we  owe  many  interesting 
and  occasionally  valuable  details,  but  usually  put  together 

'  Karlowa,  i.  p.  32,  Slo. 
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without  any  regard  to  order  of  time  or  natural  developement. 
The  intEoductio&  oi  such  matter  has  no  doubt  had  its  elEect' 
even  upon  the  great  and  piofoimd  historian  above  named ; 
in  whose  sketch,  for  instance,  of  the  Roman  cimae  and 
genteSy  the  family  origin,  or  theory  of  origin,  appears  some- 
what to  be  unduly  ignored,  an  appearance,  however,  more 
discernible  in  his  successors  and  admirers  than  in  himself. 
On  looking  at  the  original  of  Niebnhr's  Qeschichte,  and 
comparing  it  even  with  so  excellent  a  translation  as  that 
of  Hare  and  Thirlwall,  I  think  it  will  be  found  that 
the  artificMUy  of  the  ultimate  elements  of  the  so-called 
Bomulian  constitution  consists  rather  in  the  arrangement  of 
them,  so  as  to  harmonise  with  a  legislator's  scheme,  than 
in  the  elements  themselves'.  But  this  is  my  own  view, 
which  I  may  be  wrong  in  imputing  to  Niebuhr,  and  which  is, 
in  more  express  terms  as  follows: 

1.  The  remote  origin  of  the  gentes  may  be  the  result  of 
the  rude  military  organisation  of  a  conquering  tribe,  and  their 
subsequent  occupation  of  the  conquered  territory.  But  the 
grateth  oi  the  gentee,  and  their  association  into  curiae^  must 
have  been  originally  automatic  and  irregular.  The  reduction 
of  these  elements  into  the  system  that  survived  into  the 
Republic,  is  of  course  later  than  the  union  of  the  three 
tribes,  which  there  is  reason  to  connect  with  the  establish- 
ment of  complete  Sovereignty  in  an  Etruscan  bimily. 

2.  Such  a  scheme  is  inconceivable  and  unintelligible  for 

an  original /ottfkfer,  whether  denu-god,  hero,  or  mere  man. 

It  is  quite  conceivable  and  even  probable  for  a  later  ruler, 

whose  natural  object  is  to  put  into  some  definite  organisation 

the  evidently  discordant  elements  which  he  has,  for  the 

tot  time,  united  under  one  authority.    The  meaning  of  this 

5*  Compare  words  to  this  effect  in  Niebuhr,  i.  p.  262,  ed.  leler,  with  Haro 
and  Thirlwall,!.  p.  274.  The  translation,  e.cr.  of  Innungen,  paid  hy  Niebnhr 
of  the  gmte^9,  m  rorporaHons,  is,  at  first  sight,  though  literaUy  oorieot, 
■omewhat  misleading  in  spirU. 
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thesb  will  be  made  more  clear  in  the  section  on  the 
'^Romulian^'  tribes. 

According  to  the  more  general  modern  belief,  the  Roman 
gens  was  something  self-fonned  or  grown — ^not  nwdeK  By 
the  Romans  themselves  it  was  considered,  as  its  name,  like 
so  many  of  its  Aryan  parallels,  indicates,  to  be  a  JdnK  The 
relationship,  however,  of  its  component  familiae,  though  here 
and  there  traditionally  referred  to  some  prehistoric  ancestor, 
is,  with  more  careful  writers,  little  more  than  a  presumption 
based  upon  the  bearing  of  a  common  gentile  name*  by  persons 
of  free  descent  and  vmimpaired  status''.  The  last  clause 
which  is  a  somewhat  loose  translation  of  the  words  of  Cicero, 
indicates  a  condition,  probably  introduced  by  the  Pontiff 
Scaevola,  in  order  to  linut  the  number  of  gentiles  who  might, 
.under  the  old  law,  claim  to  participate  in  an  inheritance  ab 
intestato^.  There  must  have  been  no  passing  out  of  the 
individually  original  famiUa^  traceable  in  his  ancestry^. 
This  is,  I  think,  the  meaning  of  Boethius'  not  very  dear 
explanation  of  the  passage  in  CScero^s  Topica^. 

A.  Historical  Facts.  In  our  earhest  trustworthy 
records,  the  gens  appears  as  composed  oi  a  number  of  famiUae 
in  the  larger  as  well  as  in  the  smaller  sense.  The  former  are 
occasionally  traceable  from  historical  individuals  possibly 
related  to  one  another,  but  with  regard  to  the  gens  as  a  whole 
there  is  no  attempt  at  proof  of  any  general  relationship; 
the  common  ancestor  being,  in  the  majority  of  cases,  an 
obviously  late  invention  (see  below,  p.  160).    On  tibe 

*  Msr.^  iii.  p.  10.  n.  3:  Jhenng^  i.  p.  248:  Karlowa,  i.  pp.  32,  33. 

*  Ciirtius*,  p.  175:  Corssen-,  i.  pp.  435,  436.  •  Msr.  iii.  p.  11. 

'  Festus,  P.  p.  94,  8.  v.  Gentiles:  Cicero,  Topica,  6.  29.  Gentiles  sunt  inter 
86,  qui  eodem  nomine  sunt.  Non  est  satis.  Qui  ab  ingenuis  oriundi  sunt. 
Ne  id  quidem  satis  est.  Quorum  majorom  nemo  servitutem  serrivit. 
Abest  etlam  nune.  Qui  capite  non  sunt  deminnti.  Hoc  fMtane  aatia  eat. 

*  See  §  i,  p.  117.  *  Jurisprudence,  iL  pp.  45S,  458. 
^  BoethiiiB  In  Topica,  6.  29.  See  howerer  Karlows,  i  33,  34. 
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other  hand,  there  are  certain  historical  facts  connected 
with  the  gente3,  to  which  I  shall  for  the  present  conlme 
myself. 

Ck>mmon  aaera.  Oneof  tiiemoststrikmgaiidpexaisteiit 
of  these  is  the  union  in  some  particular  religious  worship. 
In  this,  which  was  probably  in  ancient  times  regarded  as  a 
natural  resuU  of  common  descent,  I  think  we  must  rather 
see  a  main  bond  of  original  association,  as  would  appear  to 
be  the  case  also  in  the  Greek  yevr)^^, 

Recorded  Latin  instances  are:  the  worship  of  Minerva 

The  y^fT)  and  <;ppaT/)/at,  which  wo  know  mostly  as  Attic,  axe,  like 
the  Roman  insiitations  above  mentioned,  treated  aa  already  existing  in  the 
Lycurgcan  pi^rpa,  evidently  coeval  with  the  beginninga  of  the  Lacedaemonian 
polity.  Th^  moat  likely  exiated,  in  fact,  from  a  time  prior  to  any  hiatofy, 
all  over  Gieeoe.  The  76^9  were,  bke  the  Roman  (fmletf^gronpa  or  aaaooiatioBa 
of  familiea,  often  supposed  to  be  descended  from  a  common  ancestor,  and 
were,  from  the  first,  connected  by  special  sacred  rites.  The  antiquity  of 
this  bond  (from  which  results  that  of  joint  festival  and  burial),  is  recognised 
in  the  note  of  Servius  on  Aen.  3.  407  referred  to  below  (n.  11).  It  is  perhaps 
better  ovidrncf^d  by  the  old  term  dfr-/fu.n'f^.  which  appears  to  have  indicated 
the  Tnrrnl)er3  of  a  yhos,  but  which  required  explanation  in  the  literary 
perioti  of  Greece.  There  is  a  passage  of  Suidas  referring  to  a  "law  of  Solon" 
probably  that  quuted  below,  p.  165 — 6pyeC^V€s  oi  durai'  HiXivtcos  iv  t<^ 

rfarot  iifnaat  ^  0e»6%,  Of  course  these  dpyeQwn  may  be,  and  have  been, 
ezplahkcd  otherwise  (see  below,  Ic):  bnt  when  we  find  them  described 
in  the  Etym.  H.  (226)  as  Koutwlw  txwres  cvyyeviKuv  dpylw  1$  tfewr,  d^' 
dpytQpTts  tlfifofAdff$n<ray, .  .dv'  apxn*  'nMrA  UfA  ^wrai  we  certainly  feel  indined 
to  identify,  or  at  least  compare,  them  with  Hesychina'  yewwilTat,..ittwS€M 
air  apxv^  (x^yres  jcoivd  Upd.  In  the  law  of  Solon  which  has  come  to  sa 
(below,  p.  165,  n.  99)  6p-')  ri2v€s  doss  not  occur,  but  a  genitive  without  construc- 
tion lepufp  dpyluv,  Niebuhr  proposes  to  add  yevyrjrai,  which  is  accepted  by 
Meier  (de  gentt.  Att.  p.  26).  Some  other  substantive,  such  as  dvrai^  would 
be  more  likely,  supposing  the  three  words  to  bo  a  gloss,  part  of  which  has 
supplanted  an  original  6py(u>ves,  followed  by  -n  yewrfrcu.  The  iiuestionable 
I'cunrai  has  been  supposed  to  be  connected  with  the  well  known  i  avKpaplat^ 
which  however  are  generally  taken  to  mean  households.  1  know  no 
authority  for  this  law  (which  is  treated  as  genuine  by  Petit)  other  than 
the  quotation  ol  Qatam.  There  is  a  somewhat  similar  oonneiion  of  name* 
In  LuBOS,  de  Men.  her.  |  li.  e^t  rotis  ^pdTof>at**»iaU  tt$  roi^t  htfUrui  Kni,.Mt 
rods  dpytOvas, 
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by  the  Nantii^,  that  of  Heieules  by  the  Pmani,  a  hifltorical 

gens  which  is  represented  as  originally  connected,  on  inferior 
terms,  with  an  extinct  gens  PatUia^  and  that  of  Apollo  by 
the  Julii^.  The  two  fonner  cases  piobably  leooid  a  leal 
peTsistenoe  of  peculiar  gentile  worship,  although  some 
suspicion  may  be  thrown  on  the  matter  by  the  introd action 
of  Trojan  legend  into  the  first,  and  by  the  bolstering  up  of 
the  second  with  a  &lse  deiivation  of  the  Pinam:  the  third 
is  much  more  questionable  and  has,  to  my  mind,  an  appear- 
ance of  later  courtly  invention.  Of  un questionable  antiquity, 
on  the  other  hand  is  the  ancient  shepherds'  festival  of  the 
Luperd,  i.e.  the  Wolf-waids,  and  the  rites  connected  respec- 
tively with  the  Qninctian  or  Quinctilian  gem  (see  below, 
App.  i),  on  the  Palatine,  and  the  Fabian  on  the  Quirinal, 
whether  the  latter  were  exclusively  the  function  of  the 
Fabii  Dorsuones  or  not**. 

There  is  a  difficulty  in  the  worship  of  the  Sun  or  Dawn, 
which,  according  to  Festus  (or  Paulus),  appertained  to  the 

"  Descendants,  accordinu  to  Scrvius,  ad  Aen.  6.  704,  of  a  Nautes  si>ecially 
taught  by  Palla?.  From  the  same  commentator,  on  Aen.  3.  407,  we  have 
a  rambling  story  of  this  Nautes  receiving  back  the  Palladium,  returned  by 
Diomedes  (Serviua,  Thilt)  and  iLioren,  i.  411,  642). 

See  Festufl,  F.  p.  237,  FoiUium  et  Pinarium :  Virgil,  Aen.  8.  269,  270 
Mid  Servius*  note  (T.  and  H.  iL  fk  234):  Mscrobius,  Sat.  3.  6. 12—14,  and 
lavy,  1.  7;  9.  29.  The  last  cited  passage,  from  its  ooonexioii  with  Ap. 
CSkndiafl  Gmoiu,  aeema  to  give  a  qnad-iiiatorioal  cbaiwoter  to  these  Potitii : 
but  the  question  is  disoiuned*  elsewhere  (Appendix  i.  p.  184).  Appins' 
biindness  is,  no  donbt^  a  laot  (Giceio*  de  Seneotnte,  6.  16),  out  oi.wfaioh 
pohtieal  advwsaries  would  be  reedy  to  olap  a  judgement  on  his  back. 

**  Servios,  ad  Aen.  10.  316.  T.  and  H.  iL  pp.  426,  427.  In  this  stiange 
note  we  aie  told  tiiat  all  who  are  "iram  their  mother's  womb  untimely 
ripped**  were  consecrated  to  Apollo,  and  that  this  accounted  for  his  sacra 
being  retained  by  the  Caesares,  such  being  one  of  the  explanations  of  this 
name.  The  extension  to  the  whole  (7^w«»  Julia — in  fact  the  whole  attribution 
of  this  worship  ia  probably  later  than  the  greatness  of  the  Caesares.  On 
that  ge7i8  and  familia  see  however  App.  i.  p.  182. 

1*  See  Festus,  P.  p.  87,  Faviani  et  Quintiliani.  For  the  picturesque 
story  of  C.  fabiiia  Doisuo  see  below,  p.  145  (Livy,  6.  46):  on  the  possible 
later  recasting  of  the  aucient  worship  of  both  genteSt  below,  p.  168. 
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Aurebi.  a  geyis  of  Sabine  orijrin,  to  whom  a  site  was  expressly 
assigned  by  the  lioman  people  iot  their  pexloimance  of  these 
sacfu^.  For  this  we  mnst  note  is  a  plebeian  ffena^  whereas 
ihe  races  named  in  connexion  with  old  sacra  are  generally 
patrician^'. 

=  Special  worship  and  places  of  worship,  special  sepulchres 
and  hohdays  w  ere  no  doubt  a  common  feature  with  all  the 
older  gefUes^y  though  we  only  hear  particularly  of  a  few, 
irom  individual  stories  which  have  been  preserved. 

Moiunisen  and  Karlowa  press,  somewhat  stronerly,  the 
distinction  drawn  by  festus^^  or  rather  Gallus  Aelius, 
between  sacra  which  remain  privata,  and  those  which  are 
adopted  ex  instUuto  pantifieum^  and  which  become  thereby 
themselves  publicaj  though  the  place  to  which  the  Pontiffs 
assign  their  performance  does  not  become  sacer.  This  rather 
subtle  distinction  may  be  seen,  I  think,  to  agree  with  that 
of  Festus  himself^  in  another  passage,  in  which  publicly 
consecrated  places  conesponding  to  national  local  divisions, 
seem  essential  to  the  sacra  which  are  fully  publica  and 
performed  at  the  pubhc  expense.  It  is  not  impossible  that 
a  good  deal  of  the  older  Roman  religion  was  a  developement, 
or  tacit  adoption,  of  ancient  gentile  sacra,  such,  e.g.,  as  those 
of  the  Quinctii  and  Fabii,  connected  with  such  early  local 
divisions  as  the  monies  and  pagi  mentioned  in  Festus'^^  last 

Feetus,  P.  p.  23,  Aurdiam,  The  panage  is  givai  iiK*fuU  below,  Ap« 

pendix  i.  p.  179. 

It  shares  the  consulship  with  a  ServiUus  in  232,  248  B.C.    Seo  too 
lavy,  23.  30.  plebeii  ludi  aeiiil)iirn  M.  Aurelii  Cottae  et  M.  Claudii  Marcelli. 

This  difficulty  and  .similar  ones,  requiiing  a  more  lengthy  consideration, 
must  ho  referred  to  in  Appendix  i. 
*•  Macrobiue,  Sat.  1.  16.  7. 

^  Festofl,  F.  pp.  318»  321,  Sacer  (ad  finem).  Mar.*  iii  19,  20:  Karlowa, 
L34. 

Festiu,  F.  p.  246.  PahEoa  MOra  qvaepiibliooaimiitii  pro  popnlo  fiiint» 
qnaeqne  pro  montibiu,  pagis,  onzis,  saceUifl,  at  priviRta,  quae  pro  nngoUi 

hominibuB,  famiUia,  gentihns  fiunt. 

**-  See  MonmiMii'B  Histoiy  (Dtokaon,  1901)  ieh.3,  p.46;eh.4^p.68. 
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quoted  note.  The  idea  of  a  new  cult  being  entrusted  to  the 
charge  of  a  particulai  gens,  as  in  the  alleged  case  of  the 
Auielii,  isy  to  my  mind,  one  of  later  character  than  the 
primitive  worship  assigned  to  them:  and  I  should  prefer 
some  such  explanation  as  that  suggested  m  Appendix  I 
(p.  180).  In  the  comparatively  late,  but  still  early,  times  to 
which  I  have  referred  above,  a  definite  authoritative  recogni- 
tion of  some  special  cult  being  left  in  the  charge  of  a 
particular  body  is  apparently  a  historical  fact.  The  ring  of 
patrician  gentes  was  most  likely  closed  at  an  almost  prehis- 
toric period,  see  §  9,  p.  314 :  but  the  gradual  admission  of 
plebeian  families  to  the  position  of  a  gem  or  quasi-gem  by 
Pontifical  authority  is  obviously  to  be  connected  with  some 
developement  of  new  sacra  or  modification  of  old^^.  It  is 
perhaps  not  too  fanciful  a  parallel  to  compare  the  modern 
English  nmveau  riche  getting  a  grant  of  arms,  whether  he 
differences  those  of  some  old  family,  or  honestly  works  out 
an  "achievement"  of  his  own.  The  still  more  recent  case, 
as  I  venture  to  regard  it,  of  a  sodaliias  created  sacrorum 
servandarum  causa  will  be  considered  later  on  (below,  p.  167)* 
Anyhow,  whether  ftom  remote  customary  connexion  or 
definite  Pontifical  adoption,  the  gentile  sacra  generally  had 
become^,  in  what  Cicero  regards  as  the  good  old  times  of  the 
Eepublic,  matter  of  pubhc  concern.  The  national  policy  or 
belief,  on  the  subject,  in  this  period,  appears  to  me  to  be 
well  expressed  by  Jhering.  The  People  was  responsible  to 
the  Gods  for  the  conduct  of  its  individual  members,  whose 
sins,  of  omission  as  well  as  of  commission,  were  liable  to  be 
visited  on  the  commimity.  Hence  the  regulations  made  by 
the  Pontiffs,  on  the  devohitiou  of  an  inheritance  or  the 
transfer  of  a  property  by  arrogation,  for  the  maintenance  of 
the  private  rites  of  the  gena^.  In  Cicero's  second  Book  de 

"  See  Msr.3      pp  74^  75 

"  Cioeio,  de  legibus,  2.  9. 22;  pro  Murona,  12. 27.       JheiingS  L  269. 
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legibus  there  is  probably  a  great  deal  of  his  own  composition, 
but  the  three  or  four  woids  sacra  priucUa  perpetiui  nianento^ 
may  be  taken  as  expressing  what  was  undoubtedly  the 
constitutional  convention  which  had  come  down  to  him. 

At  the  same  time  the  dictum  nulla  heredita^  sine  sacris'^ 
(of  which  I  do  not  know  the  author)  is,  within  historical 
times,  too  geneial.  An  instance,  at  the  end  of  the  Bepublic, 
of  a  famiUa  which  couM  not  be  proved  to  belong  to  any  gens 
is  to  be  found  m  the  kiudatio  Turiae  which  is  put  by  Mommsen 
between  u.c.  746  and  75728. 

A  passage,  preserved  by  Priscian*'  from  Cato's  Origines, 
IS  evidently  only  cited  for  the  grammatical  form  Arpinatis  » 
the  later  Arpinas.  Without  context,  therefore,  it  seems 
doubtful  whether  tins  can  be  very  confidently  relied  on,  as 
it  was  by  Niebuhr,  to  prove  B,ju9  wngukure  of  Arpinum,  that 
heredem  sacra  non  seqmMtir;  but  it  may  possibly  indicate 
that,  in  this,  and  perhaps  other,  mmicipia  thTmight  be  no 
gentUicia  sacra  at  all.  On  sine  saeris  hereditas  see  below,  p.  144. 

The  uninterrupted  performance  (perpetuitas)  of  the 
gentile  sacra  was  apparently  ensured,  in  the  earlier  times  of 
the  historical  period,  by  visitation  with  personal  disgrace,  on 
the  part  of  rigid  Censors,  for  flagrant  neglect  of  this  family 
duty^.    It  is  possible  that  it  was  ordinarily  secured  by  the 

■*  Cicero,  de  lep:ibas,  2.  9.  22.  The  subsequent  chapters  19  and  20  ar© 
an  ampUficatiou  of  tiuB  general  dictum  accurduig  to  iku  ideas  oi  a  more 
ddTeloped  jurispradence.*' 

See  however  Brans,     p.  322.  *'  Plfisoiaii,  4. 4.  21  (i.  p.  153,  Krehl). 

Asinthe  oaseof  CSato  aiid  L.  Veturini  (Festiu,  F.  p.  344,  Ma  Merifieia), 
The  SMtifiees  whieh  Vetatiiu  had  kit  impeifoimed  ate,  no  doubt  rightly, 
taken  by  Hommsen  (Sr.*  U.  pw  881)  to  be  genUHcia,  Cato's  ezpieasion  eapUe 
sancia  is  startling*  though  caput  is  certainly  sometimee  veiy  yaguely  need 
(■ee  JiuiqKnidence,  ii.  p.  458).  It  possibly  points  to  some  express  proviaion 
m»  wOI,  nnder  which  Yeturius  took,  that,  in  case  of  bis  not  nnninj  to  the  «aoro, 
improbe  fctctum  iri.  Miiller's  emendation  caste  is  too  ff>eble  for  consideration. 
Another  inducement  may  be  added  in  the  old  allowance  of  the  extraordinary 
ummjno  lucraiiva  of  an  inheritance — which  Gaius  himaeli  stigmatises  aa 
improba — ut  eaaetU  qui  sacra  Jacerent,   Q%,iaa,  2.  52 — 55. 
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sacra  ^emdilkiay  or  famiUaina^  being  made  a  condition  of 

inheritance  on  the  part  of  some  member  of  the  particular 
body.  Yet,  as  early  as  Plautus,  we  have  the  expression  sine 
saotts  hereditas  for  any  lucky  windfall^,  and  the  mention  (it 
is  true  in  a  somewhat  suspected  play)  of  tbe  amex  coemption' 
alls,  a  needy  person  of  great  age,  employed  something  in  the 
same  way  as  the  Common  Vouchee  of  our  old  Recoveries^, 
to  get  rid  of  the  share  of  responsibility  for  mora  incumbent 
on  a  gentile  heiress*^.  This  particular  evasion  of  a  "  common 
law"  obligation  is  not  mentioned  in  Ga.  1.  114,  which  only 
specifies  that  of  female  tutela  as  the  object  of  coetnptw 
fiduciae  caiisa^ :  but  the  charge  of  sacra  upon  the  members 
and  inheritances  of  a  gena  seems  to  have  lasted,  at  least  in 
legal  theory,  till  after  the  establishment  of  ChTi8tianit3r''. 

Conclusion.  On  the  whole  it  would  seem  that  in  the 
case  certamly  of  the  older  gentes,  and  probably  of  the  ffens 
generally,  the  connexion  of  common  religious  rites  was 
regarded  as  of  the  essence  of  the  institution.  The  obliga- 
tiOiiB  as  well  as  the  rights,  resulting  from  this  connexion  were, 

Capt.  4.  I.  8;  Trin.  2.  4.  83.  iSee  Festus,  Jb".  p.  290,  Sine  sacrU, 
Josliua  Williams,  R.  P.*  ch.  2,  p.  40. 
•*  Plautus,  Bacch.  4.  9.  52.  The  evasion  is  obviously  perfoniK d  by  the 
capitis  deininutio  minima  (Jurisprudence,  ii.  pp.  458,  459)  of  pasBiiig  out  of 
her  Ofwn  family  (?  rather  gena)  into  that  of  the  co&mptiomUcr,  presmnabl^ 
not  only  old  but  also  a  man  of  straw.  So  Monmuen,  Sr.'  iiL  p.  21,  n.  2,  who 
oolls  the  Mies  a  b^akrim^  Q§aehUehegeno9iei^  In  GiDero,  ad  Fam.  7.  he 
aeenu  to  be  a  slaTe.  I  thetefoie  think  that,  in  Ooiitu*  letter  (CSeero,  Le.) 
referenoe  is  rather  made  to  the  mmnnmiuio  tacrorum  camsd  described  in 
Festas,  F. !».  158,  Manumiiti,  and  p.  2S0,  Puri.  See  Karlowa,  ii  ISft.  In 
doero's  own  ocatoooal  passage  pro  Murcna,  12.  27,  it  is  the  former  use  ol 
the  Mnex  eoempiionalis  that  is  intended.  In  Livy,  3.  72,  by  the  way,  aenex 
eimeionaUs  (an  old  windbag)  is  clearly  the  light  description  ol  Soaptiiia» 

not  coemptirrnalis. 

3*  Compar(>  his  j?eneral  atatement  of  the  desuetude  of  the  j?/  ?  gerUiliciumf 
with  special  reference  to  tiio  ultimate  gentile  right  of  such  tutorship,  in  3.  17. 

(Jenerally  dated  by  the  official  cessation  of  Christian  peinecution  under 
the  edict  of  Licinius,  313  a.i>.  8ee  Clinton,  Fasti  Komani,  i.  p.  364.  The 
later  references  to  the  sacra  in  Th.  Cod.  12.  1.  7,  320  A.D.,  Fr.  Vat.  248« 
8dO       etc.,  use  the  word  merely  for  poMu.  Bhrksen,  Manuale,  s.y. 
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in  a  senise,  several  aa  well  as  joint.  They  were  evidently 
treated  as  resting  not  merely  aa  the  body  as  a  whoie^  or  on 
the  individual  lunilies  (in  the  larger  aenee)  oompoaing  that 
whole,  bnt  upon  each  head  of  a  household,  poaribly  upon 
each  male  member  of  the  gem.  There  is  apparently  a  proper 
time  for  the  sacmm,  and  a  fixed  place,  sometimes  serving 
the  same  turn  for  ievend  different  gmteaU^  But  we  do  not 
hear  of  any  common  priest  for  the  gentUieia^  which  could 
apparently  be  performed  by  any  two  or  three  members  or 
even,  on  emergency,  by  a  mere  cadet  of  what  was,  in  a  well 
known  instance,  most  probably  not  the  leading /ami^ta  of 
the  ffens.  The  former  poesibilily  is  directly  suggested  in  the 
naive  comments  of  Dionysius  upon  one  of  the  accounts, 
which  had  been  handed  down  to  him,  of  the  Fabian  disaster 
at  the  Cremera^.  The  latter  is  to  be  inferred  from  Livy's 
romantic  story  of  C.  Fabius  Dorsuo  passing  through  the 
besieging  host  of  Gauls  to  perform  the  due  sacrifice  of  his 
yeuii  upon  their  "holy  hill,"  the  Quirinal^.  A  few  other 
cases,  mostly  of  comparatively  modern  suggestion,  which 
hover  between  joint  and  several  action  of  gens  or  genUles^ 
will  be  referred  to  below  (p*  154). 

It  is,  for  my  present  purpose^  imnecessary  to  enter  into 
the  truth  or  falsehood  of  the  picturesque  stories  cited  above. 
The  legend  of  the  Cremera  is  specially  criticised  by  Pais  in 
the  dth  Chapter  of  his  Ancient  Legends,  where  eveiything 
except  the  bare  fact  of  a  probable  Roman  defeat,  in  that 
quarter,  m  attributed  tu  some  leiigiouis  tupographicai  eiemeut, 

Cicero,  de  Harasp.  Reap.  1&  32. 

Dionysius,  9.  19.  lipKovp  yitp  ttv  ittU  rptU  9  rHrtifin  d^uc6/itiw 

CVVT€\4<rai  v-rip  rov  y4v6vs  S\ov  rh  lepd. 

Livy,  5.  46,  Sacrificium  erat  statum  in  Quirinali  colle  renti  Fabiae: 
ad  id  faciendum  C.  Fabius  Doreuo,  Gabino  cinctu  fjaera  nianibuM  t:erens,..in 
Quirinalem  Collem  pervenit.  Being  called  (c.  52}  adule-scrns,  ho  may  have 
been  iechnioally  regarded  as  the  head  of  a  lioudeiiold,  but  tscarcely  of  the 
fimSHa  of  the  Domioiiet.  Neitber  li  ik»  Iftttw  Uksfy  to  bare  been  the 
leading  famUM  of  (he  yen^-HSompaied*  for  iastaiiQe,  mth  the  Ft 6fila»f . 

cm.  10 
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or  to  copy  of  Greek  history.  Suffice  it  that  the  practice  and 
obligation  of  gentile  worship  were  evidently  a  subsisting 
lealilTfy  commanding  some  credence  for  such  stories,  in  the 
time  of  writers  like  Fabins  Pictor",  who  is,  very  probably, 
suggested  by  Pais  as  their  author. 

Sodalitates,  attributed  to  Numa  or  Servius  Tullius^ — 
which,  however,  in  the  latter  case,  seem  rather  to  be  distinctly 
trade  gilds — existed  also  in  connexion  with  a  special  cult, 
and  are,  in  fact,  stated  to  have  been  instituted,  even  before 
Numa,  expresriiy  reUmndis  Sahinorum  sacris^.  These  Asso- 
ciations, which  do  not  appear  to  make  any  claim  to  mutual 
relationship  or  common  descent  (see  however,  n.  10*  on 
o/97€(iSm))  may  throw  some  light  upon  the  question  of  the 
actual  historical  ongio  of  gentes^:  but,  as  lacking  the  funda- 
mental idea  involved  in  the  name  of  the  latter,  will  be  post- 
poned to  later  consideration  (see  below,  p.  165  and  App.  m)* 

Joint  OGonpation  or  ownerahip  of  land.  Most 
modern  authorities  are  agreed  that  an  original  unity  or 
proximity  of  residence  may  be  con£dentiy  iniened  for 
membeiB  of  at  least  the  older  gentea^.  Among  the  names 
known  to  us  of  the  original  cunae,  which  are  always  under- 
stood to  be  composed  of  gentes,  one — the  old  Pinaria  (above, 
p.  140) — is  distinctly  gentile,  while  they  are,  for  the  most 
part,  clearly  local^.  But  more  conclusive  evidence  is 
furnished  by  the  undoubtedly  gentile  names  of  all  the  old 
rural  tribes,  which  we  know  to  have  been  local  districts,  but 
one.   The  exception  is  the  Clmtumina,  which,  conversely, 

"  0.  200  B.0*  See        Ane.  Leg.  p.  17& 
Plutaicli,  Numa.  17 :  Floras,  Epitefma,  1.  S.  3. 
Tacitus,  Ann.  1. 54.  See  however  Hiik  2. 90  end  above,  p.  142  end 

below,  p.  167. 

*°  So  Karlowa,  ii.  pp.  62,  63.       *^  See  however  Karlowa,  L  pp.  34,  35.  . 

**  Mommsen,  Tribus,  p.  210,-  Forsoh.  i.  106,  n.  78.  To  the  namee  in  the 
last  cited  passage  should  be  added  curia  Tifat/x,  aLso  apparently  local, 
whether  meanin^^  of  the  Hill  or  the  Oak  wood.  Featus,  P.  a. v.  p.  49  (c£,  ib. 
p.  366,  Ttfata,  &od  Corss.'  i.  162).   See  also  below,  |  U,  pp.  321  aqq. 
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is  iocal  in  name  but,  in  persistent  tradition,  connected  with 
the  assignment  of  a  de^te  temtory  en  bloc  to  tiie  only  ffena, 
the  Olaudiaf  of  whoae  entrance  into  the  patrioian  ciicle  we 
have  any  acconnt^. 

But  as  to  the  tenure  or  ownership  of  land  witkiu  thiis 
original  area  of  common  residence,  very  divergent  views  are 
held,  all  of  them  more  matter  of  hypothesia  than  of  inference 
from  historical  facts,  of  which  we  have  extremely  little 
evidence. 

Mommsen  suggests  that  at  some  prehistoric  time  a  gentile 
territory  was  exclusively  owned  by  the  gens  as  a  whole^. 
Earlowa^  on  the  other  hand  does  not  consider  an  original 
private  or  several  ownership  excluded  (by  the  idea  of  the 
old  local  tribe  named  after  the  patrician  gens),  and  cannot 
find  any  trace  of  property  belonging  to  the  gens  as  a  juristic 
unity,''  nor  even  of  any  common  enjoyment  of  gentile  hind, 
though  he  allows  a  subcdsting  joint  ownership  of  an  individual 
set  of  gentiles  arising  from  an  actual  or  probable  common 
descent  (ib.  pp.  351,  352).  This  iatter  view  appears  to  me  the 
more  tenable  of  the  two,  partly  because  the  idea  of  a  juristic 
unity  seems  rather  an  anachronism  for  so  early  a  time  aa 
the  origin  of  gentes,  and  partly  because  it  agrees  with  my 
own  attempt  to  reconcile  the  statement  of  Dionysius  referred 
to  m  a  later  part  of  this  section,  with  the  traditions  of 
Bomulus'  mihtary  settlement^  which  are  supported  by  old 
technical  terms  (see  below,  p.  170). 

The  ownership  of  land  by  the  State,  as  a  corporation  or 
body  {ager  publicii^),  does  not  seem  to  me  precisely  parallel, 
nor  do  we  know  exactly  how  soon  this  conception  was 
developed  (see  below,  §  5a,  p.  218).  I  need  scarcely  say  tiiat 
no  arguments,  either  aa  to  ager  pubUcua  or  common  gentile 

*»  Mar.'  iii.  p.  26 :  Karlowa  L  p.  91 :  Suet.  Tib.  c.  1 :  Liv.  2.  !«. 
^  Urn.*  iii.  pp.  16,  n.  1,  22  mod  2ft. 
^  Karlowa,  i.  p.  35;  ii.  pp.  350, 352. 

10—2 
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land}  can  any  bnger  be  drawn  from  tiie  exploded  interpreta- 
tion  of  the  Angb-Sazon  /(Ma/nd  as  land  owned  by  the 

peoj)le^. 

As  to  any  allegation  of  the  residuary  ownership  of  an 
intestate's  estate  at  Borne  arising  from  actual  common 
descent,  if  it  is  meant  by  Kftrlowa^'  to  go  further  than 
proveaUe  agnaUo,  it  most  be  remembered  that,  while 
admitting  the  general  idea  of  relationship  pervading  the 
word  gens  and  its  congeners  (above,  p.  135  and  §  1>  p.  17), 
we  cannot  bat  regard  the  traditional  ancestors  of  gentea 
(frequently  eponymous)  as  not  only,  in  general,  obvious 
fictions,  but  often  comparatively  modern  fictions,  connected 
for  instance  with  the  story  of  Troy,  and  probably  far 
later  than  the  Twelve  Tables^.  Common  descent,  there- 
fore, can  scarcely  have  been  specifically  recognised  as  a 
ground  for  the  residuary  inheritance  theoreticany  admitted 
but  practically  ousted  by  the  clause  of  the  Code  discussed 
in  the  last  section  (p.  109). 

Jhering^  differing  slightly  from  the  view  adopted  by 
Earlowa,  holds  that  some  individual  ownership  of  land  by 
gentiles  oasted  froni  the  beginning  besides  a  common  gentile 
territory.  With  this  view  I  am  myself,  as  indicated  above, 
disposed  to  agree.  But  the  whole  subject  of  common  or 
individual  ownership  of  land,  in  the  beginnings  of  Borne,  is 
best  treated  later  in  an  independent  section  (5a). 

Residnary  inheritance.  To  return,  however,  from 
modem  theory  to  historical  evidence  (if  I  may  venture  to 
treat  the  Twcdve  Tables  as  such).  That  Statute,  according 
to  Gains,  failing  any  agnaiuSy  catts  the  getUiks  to  the  inherit- 

"  p.  and  M.  i.  p.  39. 

*'  When  speaking  of  Sippe  as  compared  with  Hans,  ii.  p.  RSI, 

In  fornix  the  patronymic  character  prevails  more  extensively  among 
the  Greek  names  of  y^mj,  but  queiy  whether  it  ezpressee  any  more  real 
popular  belief. 

«»  JheringS  i.  p.  200. 
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ance  of  an  intestate.  The  gentUes  aie  forthwith  dismissed  with 
a  mere  reference  to  his  first  Book**.  I  venture  to  think  that, 
even  with  this  very  caiefal  and  accurate  writer^  no  great 
f oioe  is  to  be  gLven,  in  a  casual  and  peifonctoiy  notiice»  to 
the  word  voeat,  as  any  aignment  against  the  gmOUet  inheriting 
as  of  rigid  (see  §  4,  p.  117).  The  words  of  the  Statute,  which 
Ulpian  purports  to  quote,  and  their  probable  intent,  have 
been  sufficiently  discussed  in  1^  last  section  (pp.  109, 110). 
We  have  seen  that  these  words,  taken  hteially,  give  the 
residuary  inheritance  to  the  gentiles  generally,  but  how  snch 
an  inheritance  would  have  practically  worked  we  cannot 
telL  A  suggestion  that  they  may  have  been  directed  or 
empowered,  by  the  Statute,  to  select  a  hem  out  of  theic 
number'^  cannot,  I  think,  be  accepted,  in  default  of  any 
evidence.  On  this  suggested  quasi-corporate  action,  however, 
of  the  gmtiles  see  below,  p.  154. 

Oentila  tatel%  of  which  Gains  most  probably  pto- 
ceeded  to  tfeat  in  the  illegible  part  of  tiie  hs.  following  1. 
164^2  ^jie  cur  a  or  potestas  over  a  madman*  8  person  and 
property,  depend  upon  the  same  principle  as  the  agnatic 
rights  of  a  similar  kind^,  and  require  no  further  remark  here, 
except  that,  more  definitely  than  in  the  case  of  simple 
succession  to  property,  does  some  joint  or  corporate  action 
of  the  gentiles  seem,  in  this  case,  to  be  necessary,  for  the 

^  Gaiua,  3. 17 :  the  paatage  referred  to  (1. 164*)  is  illegible  in  the  Verona 
HS.  except  for  a  few  unconnected  words.  I  must  admit,  howOTer,  that 
VOC/jf  is  said  of  the  gmiihs  by  I^'^Ipian  (above,  §  4,  n.  24). 

Thifi  suggestion,  the  authority  of  which  I  am  unable  at  present  to 
trace,  is  based  on  the  word  herea  following  the  suppoaed  lacuna  in  Ulpian* 
OoU.  16.  4.  2.    See  tiie  last  note. 

Poste's  Gaius^,  on  164'^,  p.  104.  But  the  principal  authority  as  to  the 
coaotment  of  the  TwdlTe  TaMes  on  gentile  UUeia  is  the  somewhat  loose  and 
Inamiantepassage  of  CSioeiorefemd  toin  §4.  n.24,  AgnaHmm  ynfcliwwgiie 
is,  hoiwmr,  dted  by  Paulas  (Dig.  50, 16.  53.  pr.)  m  a  geoiune  deoemviial 
expfiessioiiL 

N  See  $4,  pp.  126,126. 
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appointment  of  an  indMduat  tutor  or  curator^.   To  tlu» 

subject,  however,  T  shall  return  presently. 

'  £tXLuptio  gentis.  That  a  woman's  marrying  out  of  her 
gena  was  originaUy  subject  to  some  zeBtriction»  or  required 
some  authorisation,  beyond  that  depending  on  the  ordinary 
authority  of  a  father,  would  certainly  appear  from  the  two 
or  three  passages  in  which  the  word  ennhere  and  its  derivative 
en/u/ptio  occur.  It  has  been  suggested  that  this  was  to  pre- 
serve purity  of  race  and  certain  biblical  instances  have  been 
urged  in  support  of  the  view  (e.g.  Isaac's  own  marriage  as 
distinguished  from  that  of  Esau):  but  I  am  inclined  to 
prefer  a  more  economical  reason,  see  n.  62.  Puchta^  held 
that  such  marriages  may  have  been  in  the  oldest  times 
absolutely  forbidden;  Mommsen,  that  they  originally 
required  a  resolution  of  the  collective  gentUes^,  or  even  of 
the  whole  communitT^^.  All  our  knowledge  of  this  subject 
comes  from  tiie  strange  story  of  Fecennia  Hispala  narrated 
in  the  39th  book  of  Livy,  which,  though  it  has  some  features 
undoubtedly  belonging  to  a  much  later  period  than  that  of 
the  Sctum  de  Bacanalibus  (186  B,c.),  furnishes  us  with  much 
interesting  information  as  to  the  condition  of  the  Roman 
woman  in  andent  times,  and  inier  alia  her  relation  to  her 
gens  and  familiay  as  known  or  believed  by  an  author  of  the 
Augustan  period. 

I  must  leave  the  tale,  of  enforced  courtesanship  ending  in 
an  almost  motherly  affection  for  a  young  admirer,  to  be  read 
in  Livy ;  and  confine  myself  to  the  alleged  public  grant  with 
which,  inter  cdia,  Fecennia  Hispala  was  rewarded  for  her 

^  See  Jhfian^,  i.  pp.  lS6v  186.  The  supposed  custody  orar  lunatics,  in  a 
similar  Attic  case,  has  been  supported  by  the  well-known  anecdote  about 
Sopbooles:  bat  this  Meier  (p,  10)  oonsideni  to  be  miflundeifitood,  being 

really  a  case  of  adoption. 

"  Puchta,  Institiitionenio,  i.  §  39,  p.  76. 

Mommsen,  Forsch.  i.  pp.  9,  10,  n.  5. 
«  Mar.s  ui.  21. 
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information  against  the  Bacanalian  devotees  oi  profligates. 
It  is  given  below^. 

Now  it  IB  almost  certain  that  so  sweeping  a  supersession 

oi  the  old  tutelary  authority  as  the  tid&rw  opiio  could  not 
possibly  have  been  developed,  when  the  old  system  oi  the 
legia  aotianea  bad  scarcely  began  to  be  broken  down*^.  We 
can,  however,  nse  the  passage  in  livy  to  shew  what  were  the 
ancient  disabilities  of  a  woman  m  Fecennia  Hispala's  position 
which  a  choice  of  tiUor  (and  command  of  his  aiictanlm) 
would  remove. 

She  was  not  in  manu:  had  she  been  so,  as  is  justly 
remarked  by  Muirhead,  the  sanction  of  the  gensy  for  her 
passing  out  of  it,  and  into  the  manu.^  of  a  husband  belonGring 
to  another,  would  not  have  been  reqmred^^.  The  tutor  petiim 
a  praetare  ad  te^amenium  faciendum  (l.c.)  I  regard  as  equally 
anachronons  with  the  tutor  optivtis,  but  it  is  not  necessary 
to  enter  into  that  point  here.  As  to  the  fact  of  her  being  a 
ireedwoman,  I  cannot  agree  with  Jhering*^  that  the  original 
restrictions  on  passing  out  oi  gens  or  familia  are  likely  to 
have  been  confined  to  this  dass:  they  are  more  likely,  as 
Mommsen  points  out,  to  have  been  more  stringent  in  the 
case  of  the  free  born  woman,  to  prevent  her  withdrawing 
herself  a7id  her  froperty  out  of  the  gentile  circle  and  control*^. 

The  disabilities,  then,  of  a  woman,  freed  or  freebom,  in 
tutday  are  the  converse  of  the  powers  given  or  purported  to 

Livy,  39. 19.  Senatns  ooiiBaltiu&  faotum  eBt...at  Feoenniae  Hispalae 
datio  deminvtio  gentis  «iuptio  tatoris  optio  iton  esMi  qnaei  ei  vix  teBtamento 
dedisBet. 

"  Qaam,  I,  150—162,  190:  PosteS  pp.  110,  111.  The  aira|  ^rH^<lr 
nianstutorem  in  Tnic.  4.  4.  0  is  quite  ioAdequate  to  psove  such  an  optio  in 

PJau tils'  time. 

•°  Livy,  30.  9,  19 :  Muirhead',  p.  109,  n.  3. 

^  Jhering*,  L  p.  197,  n.  90:  Cuq  moro  correctly  saya  (i,  p.  171)  w^me  les 
femmeB  afEranchieg  ne  pouvaient  sortir  do  ia  geyis  SADS  uad^oretdes  gentiles* 
See  too  Momnis(  u,  Forsch.  i.  p.  10,  end  of  n.  5. 

•»  See  M'JLennan,  P.  T.  p.  246. 
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be  given,  to  Femmia  by  Livy^B  aenatmcxmiuUwm.  Datio 
is  generally  undeiBtood  to  mean  free  dispoeal  of  property. 

To  this  the  sanction  of  the  statutory  Tutor  was  necessary  : 
in  the  cafie  of  the  later  kind  of  tutor  he  was  hound  to 
give  this  eanction  even  against  bis  wili^.  DeminuUo  ham 
been  explained  (very  feebly)  ae  mfiHrmm  bona  dimmumM. 
I  believe  it  rather  refers  to  a  removal  of  some  restriction 
on  passing  e  famUia  in  famUiam  (see  §  4,  note  101),  which 
eonstitnted,  aa  we  know,  a  imnima  capiUs  deminutio.  Tim 
may  have  been  within  the  same  gma^  as  distingniflhed  from 
gentis  enuftio  passing  by  marriage  out  of  the  gens  altogether. 
How  these  restrictions  were  enforced,  or  specially  relaxed, 
we  do  not  know* 

There  is  no  very  dear  proof  6t  any  corporate  action  either 
of  the/amflM  or  the  genBx  nor  do  I  exactly  nnderstand  the 
reasoning  of  Monnnsen  who  seems,  in  the  later  of  the  two 
passages  referred  to  (n.  57),  to  require  a  consent  of  the  whole 
wmmuMty  to  an  emipto  ffenvti^.  livy  winds  np  his  grant 
to  Fecennia  witii  an  apHo  Mam  which  I  venture  to  consider 
an  anachronism,  though  the  appointment  of  a  fixed  tutors  to 
persons  in  Power,  may  be  even  predecemviral  (§  4,  p.  111). 
It  is  possible  that,  in  the  gennine  old  law,  the  Mor ,  Mo- 
menUmus  or  legitimus,  actually  ezerased  tiie  wto,  which  we 
must  infer  from  the  story  of  Fecennia  to  have  existed, 
upon  marriage  of  a  woman  ward  out  of  hex  JamiUa  or 
gem, 

I  have  puiposely  avoided  the  words  Exogamy  and 
Endogamy  on  account  of  their  connexion  with  practices  and 
rules  belonging,  as  it  seems  to  me,  to  far  more  elementary 
racial  conditions  than  tKose  of  the  earliest  Roman  ^/nUs  (see 
however,  App.  n).  M*Lennan*s  suggestion,  that  marriage 
hettoeen  the  members  of  a  Roman  gens  was  anciently 
forbidden,  is  somewhat  inconsistent  with  his  views  about 
«  Gains,  1. 190, 192;  2. 118, 122.  »  y^u ^  p.     q.  i. 
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Agnation  cited  above**:  what  little  we  have  about  mtvp^ 

gentis  points  distinctly  the  other  way.  That  among  early 
Boman  mamages,  oi  the  traditional  tunes,  there  is  an 
absence  of  imioDs  of  people  witiiin  the  same  gensy  if  tone**, 
may  be  accounted  for  by  the  fact  that  the  only  marriages 
involving  special  interest,  and  therefore  hkely  to  be  recorded, 
would  probably  be  those  between  difterent  g&iUes  or  even 
between  order  and  order. 

The  above  mentioned  properties  and  incidents  of  the  old 
Boman  gentile  association  are  about  all  that  can  be  regarded 
as  true,  from  their  partial  survival  into  historical  times :  the 
theories  or  suggested  origin  of  that  phaenomenon  are  matter 
<rf  pure  hypothesis  and,  as  such,  will  be  postponed  to  the  end 
of  this  section.  In  the  intermediate  part  I  have  collected 
various  alleged  facts  with  reference  to  the  Roman  gens, 
which  appear  to  me  to  rest  on  htUe  or  no  satisfactoiy 
evidence:  one,  which  is  somewhat  better  si^ported  does  not 
as  far  as  I  can  see,  belong  to  the  gens,  but  to  a  circle  of  true 
relationship,  like  agnatio,  only  more  extended. 

Bloodfeud,  and  the  exaction  of  pecuniary  or  vindictive 
satisfaction  for  death  or  personal  injury,  was  dealt  with  at 
considerable  length  in  the  last  section,  because  it  has  been 
frequently  coupled  with  the  Agnatic  group  in  the  Roman 
sense.  It  has  been  shewn  that  the  alleged  grouping  con- 
nected with  this  principle  («yffialto),  in  our  Northern  nations, 
does  not  conform  to  the  strict  Boman  definition  of  agnatic 
and  that  in  Rome  itself  the  persons  really  connected 
by  these  rights  and  duties  belong  to  the  wider  circle 
of  cognatio  or  blood  relationship^*    A  suggestion,  by 

«*  p.  151.  n.  62.    See  now  M'Lennan,  P.  T.  pp.  119,  207,  245. 

The  passage  qnotpd  (ib.  p.  207)  as  anecdoton  Liviaryuw  from  the  lost 
^Hb  Book  turns  on  a  question  of  nearness  of  relationship  as  a  bar  to  marriage 
and  a  relaxation  of  the  stricter  ori^jinal  rale. 

•»  Above,  §  4,  p.  123,  and  App.  p.  134.  See  too  ior  the  Greek 
parallel,  §  9,  App.  p.  347. 
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Eariowa*^  of  the  extension  of  such  rights  and  duties  to 
the  still  wider  dicle  of  the  gens  is  not  at  all  improbable 

for  ancient  usage,  but  has  not,  that  I  am  aware  of,  any 
trustworthy  evidence  to  support  it. 

Corporate  aetion.  Jhering  supports  the  view,  which 
is  on  the  whole  adopted  by  Earlowa,  that  some  sort  of 
corporate  action  by  the  gens  is  historical.  He  adduces 
occasional  reputed  instances  of  common  aid  to  a  member  in 
distress,  and  suggestions  of  maintenance  and  approval  on 
the  one  hand,  or  boycott  on  the  other,  in  which  exclusion 
from  the  sacra  would  beem  to  approximate  very  nearly  to 
conscious  action  of  the  body  as  a  whole^^.  To  the  same 
efEect  are  his  inference  of  the  necessity  of  such  action  for 
the  appointment  of  a  tuior  (above,  p.  150)  and  Mommsen's 
suggestions  of  a  similar  proceeding  to  sanction  the  separation 
of  a  new  familiu,  or  a  woman's  enuptio  gentis  (see  above, 
p.  150  and  §  4,  p.  120).  But  most  of  the  cases  referred  to» 
which  are  often,  as  it  seems  to  me  imagined  rather  than 
recorded,  point  as  much  to  several  as  to  joint  action,  and 
look  more  like  matter  of  friendship,  neighbourhood,  or  the 
general  local  juxtaposition  of  the  original  gens  than  any 
historical  survival  of  gentile  action  as  such. 

The  same  author  enlarges  considerably  upon  an  almost 
unique  instance  preserved  to  iia  of  a  posthumous  condemna- 
tion of  the  memoiy  of  an  unworthy  member  by  his  gens,  and 
its  decretum  that  none  of  the  patricians  among  them  should 
henceforth  bear  his  praenomen''^.   The  inference,  he  says» 

Karlowa,  i.  p.  36.  There  is  some  evidence,  from  historical  practices 
that  the  Attic  ^twijrat  were  connected  by  duties  and  rights  arising  from 
homioide  (tf  or  by  one  of  their  body,  see  Demosth,  o.  Aristocr.  643,  644. 
w  Jhenng*,  i.  pp.  187—193:  flee  too  Oaq,  i.  p.  71  and  notes. 
Jhering',  i.  pp.  190^193.  The  oaee  ol  oonneis  that  of  HaxensMaiifiiifl. 
See  li^y,  6.  20:  CSoero,  Philipp.  1. 13.  32:  Fefltofl,  F.  p.  151.  (Theie  is  a 
▼igue  fltoiy  of  the  imwnomeii  I^idafl  being  repndiated  by  etmBtntm  of  the 
patrieian  ^eiw  OIoni^  8iietODiiifl»  Tib.  c.  1. )  On  the  apooiyphal  eharaoter 
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has  been,  BomewhAt  unhesitatingly,  drawn,  of  a  similar 

power  of  exclusion  during  life,  and  of  the  exercise  of  this 
moral  'police  force,  as  he  calls  it,  first  within  the  patrician 
gentile  constitution,  then  within  the  united  state  as  a  whole, 
to  find  its  ultimate  operation  in  the  Censor's  nota  which  he 
considers  to  be  a  final  "  efflux  of  the  Family  principle." 

This  (valecU  quardum  valet)  is  the  only  ancient  evidence 
of  any  Roman  gentile  judicature  or  legislation.  Oi  any 
<M»emUy  of  the  gem^  for  such  purposes,  I  can  find  no  clear 
trace,  nor  of  any  gentile  council  of  elders  or  fathers,  though 
something  of  the  kind  seems  to  be  assumed  by  modem 
authois^. 

of  the  whole  story  of  ManUus  I  need  not  dwell  (Pais,  Anc.  Leg.  pp.  112, 
113  and  n.  20,  p.  304),  The  practice  of  passing  such  a  decretum  is  .nttributed 
by  (Jellius  (9. 2. 11)  not  particularly  t  o  t  his  gen^  but  to  the  **Anoient  Komanfl*' 
generaUy.    The  word  nsed  is  the  technical  cen^nis'^e, 

^  There  is  rcoio  autliority  for  this,  so  far  as  analogy  goes,  m  antiquities 
of  early  Greece.  Id  a  Schoiion  to  Hesiod,  Op.  et  J ).  493  (ed.  Vollbehr,  p.  190), 
we  read  of  360  Xiaxa-h  agreeing  in  number  with  the  Attic  yivT),  wher© 
oeitain  sacrificial  forms  were  gone  through,  in  order  to  prosper  the  ddbatoi 
of  those  who  met  thete.  Theee  \itrx<u  appear  to  be  Hteially  Flurhameiit 
Honsea  (see  however  Curt.^  p.  364,  §  538,  as  to  some  difficulty  in  tibe  deriyation 
from  xiyeip).    The  waSy  with  the  Boeotians  (E^ym.  M.  s.T.)t  • 

oommom  dinmg  hall,  a  lesoit  of  hmngeis,  as  early  as  Hesiod*i  time  (Lo.). 
At  Sparta  it  was  aoooidhig  to  Phitaieh  (Lyeofgns,  e.  16)  a  oonnoil^ioom 
where  the  eldefs  of  a  0vXi^  decided  whether  each  particular  infant  should 
be  reared  or  not.  That  he  can  heie  be  speakiiig  of  a  Ck)uncil  or  senate  of 
the  three  great  Dorian  tribes  seems  unlikely;  and  a  possible  leaotion  of 
Roman  tradition  upon  gossiping  recorders  ol  Qieek  antiquity  is  suggested 
by  m©  elsewhere  (§  9,  App.  p.  345).  But,  so  far  as  analogy  is  to  be  taken 
into  account,  as  quasi-evidence  of  corporate  action  by  the  Romftn  gev^,  it 
does  seem  probable  that  the  old  Attic  7^1^77,  popf^ibly  the  Greek  t^i^i;  generaUy, 
may  have  had  their  judicative  or  legislative  meetings.  In  0uXt}  too,  so 
far  as  can  be  inferred  from  the  oldest  uses  of  the  word,  and  from  cognate 
terms  (see  §  S),  App.  p.  334)  thorn  is  more  support  for  the  idea  of  common 
action  than  in  the  Roman  traditions  of  tlie  gens.  It  is  in  the  Indian  village 
community  that  we  find  the  most  smaU  and  elementary  phaenomena  of 
looal  administration  mider  the  village  cooneil.  In  early  England  we  have 
them  lor  the  laigsr  hundred,  bat  not  oleai^  lor  the  iMfi,  still  less  lor  the 
maegUL  See  P.  and  11  L  pp.  18»  19. 
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The  few  early  fimitatioiifl  upon  parental  or  marital  att* 

thority  appear  to  involve,  as  we  have  seen  (§  3,  pp.  56,  75,  76), 
a  half  obligation  to  refer  cases  for  an  extreme  exercise  of 
such  authority  to  the  five  neaier  male  neighbours,  or  a  court 
of  kinsmen,  but  not  of  genUkB^  eo  nomfine.  And  the  sanctions 
both  of  the  paternal  power  and  of  its  limitations,  depend  upon 
the  common  feeling  of  a  larger  society,  than  either  the 
familia  in  its  widest  sense  or  the  gens'^K 

Of  any  joint  military  action  by  a  ^[ens^  there  is  no  historical 
fecord,  unless  we  accept  the  picturesque  story  of  the  fatal 
expedition  of  the  Fabii  to  tlie  Cremera'*.  This,  I  fear,  can 
no  longer  stand  against  the  criticisms  of  Ihne  and  Pais,  the 
striking  resemblance  to  Greek  story  and  the  suspicions  of  the 
usually  credulous  Dionysius^*.  Nor  does  the  legend  itseU 
affoid  much  indication  of  belief  in  a  military  headship  of  the 
gens,  as  an  ordinary  institution.  It  is  simply  the  Fabiua 
who  happens  to  be  one  of  the  Consuls,  that  heads  the 
expedition.  Lastly  the  decurio  of  Dionysius,  so  far  from 
being  the  head  of  a  historical  ^eiM  is  merely  the  captain  of 
Romuluii'  original  military  decad'*,  the  possible  developcment 
of  which  into  a  gens  is  one  of  the  doubtful  hypotheses  which 
we  have  shortly  to  consider^. 

Concluflion.  Some  slight  continuance  of  corporate 
gentile  action  may  perhaps  be  inferred  from  dxcumstances 

'    ^  Seo  §  3,  pp.  51,  62.    Compare,  however,  Muirhead*,  p.  68. 

w  Livy,  2.  49:  Pais,  Anc.  Leg.  ch.  ix.  '*  Dionysiiis,  9.  1?*. 

See  Msr,"  iii.  p.  104,  n.  5.  Neither  in  Greek  antiquity  is  there  any 
very  clear  trace  of  a  gontilo  head  man,  whether  priest  or  chieftain.  See, 
however,  for  an  dp^t^t^  of  the  yivot  *Afivyay5pi5Qu  Ross,  Demen  von  Attika 
(dted  by  Grote  (ed.  1888).  ii.  p.  429,  n.  1).  The  plaintiff  in  Demosthenes. 
0.  Eubulidem,  wm  elected  <pf>aTf>lapxos ;  bat  it  Is  not  likely  that  any  oiBoe 
of  importaooe  Would  liaTe  been  given  to  a  penon  of  saob  doabtlol  snoeetiy 
(pp.  ia04»  1805).  CL  the  eeie  of  the  petty  magiiUr  ewtae»  $  9,  p.  322. 

**  Beloir,  p.  16S.  Jheiing,  I  may  remark,  seems  rather  to  aoeept  this 
hypotheais  in  his  oraoalar  note  78  to  i.*  pw  184.  Ihe  later  mnnieipal  deemrkm^ 
(see  I S,  p.  286)  do  not  oonoem  as  here. 
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attending  the  Ser\aan  reform,  but  this  is  pure  inference. 
Neither  in  iustohcai  nor  quasi-historical  times  can  I  find 
reliable  traces  of  suck  action :  the  getUes  have  been  absorbed 
into  the  curiate  poptiku  before  we  have  any  tmstworthy 
record  of  them.* 

In  the  Private  Roman  Law  of  latex  times,  under  Praetorian 
and  Juristic  treatment,  the  gens  appears  to  me  to  play  little 
or  no  direct  part,  except  in  the  explanation  of  rare  and 
isolated  transactions  such  as  I  take  offOffotiio^  to  have  been. 
But  in  the  earlier  developement  of  that  law,  it  has  an  import- 
ant, if  indirect,  influence  as  an  element  of  Ck)nstitutionai 
Straotnre,  which  we  have  seen  (above,  §1,  p.  1)  to  be, 
espedally  in  the  Regal  and  early  Republican  period,  unavoid- 
ably connected  with  the  more  proper  subject  of  the  present 
work.  The  gens  will  therefore  recur  m  subse<^uent  sections 
as  a  constituent  of  the  curia  (§  9)  and  as  the  principal  feature 
in  the  well-known  division  into  Orders  (§  7). 

Double  gentes.  Before,  however,  I  qidt  the  historical 
facts  connected  with  the  gens,  I  must  advert  to  one  remarkable 
legend,  which  has  some  distinctive  features  connected  with  it, 
that  cannot  be  ignored  in  speculating  on  the  probable  origin 
of  that  institution  in  general.  I  refer  to  the  story  of  the 
daudii,  given  more  fully  in  App.  iii  to  §  16.  This  is  one  of  the 
cases  where  the  same  gens  has,  in  historical  times,  a  patrician 
and  plebeian  branch,  between  whom  it  is  possible  that  no 
love  was  lost  (§  16,  App.  ni.  p.  563).  It  is  probable  that  the 
plebeian  branch  was  formed  out  of  original  clients,  ib.  and  §  7, 
p.  263,  to  whom  a  grant  of  laud  was  made,  on  their  arrival, 
diSerent  in  amount  to  that  assigned  to  the  patrician  element 
as  represented  by  Appius  Qaudius  or  Atta  CSausus  himself : 

^  Gains,  i.  99.  See  GoIHuh,  5.  19.  5,  6  who  gives  it  (§  9)  a  regnlar  formula. 
Tiiiti  is  obviouHiy  of  the  John  Doe  and  Richard  Roe  oharaoter,  and  may  be 
a  mere  text-book  wiiter*8  inYention :  but  the  adoptioi&  of  dodius,  in  59  B.O., 
was  a  seal  tnaaactioii,  though  perhaps  an  artifioiid  wviviL  See  CSoero,  de 
domo,  29«  77.   {Arroiaiio  ii  treated  at  length  in  H 10  and  14.) 


Digitized  by 


158 


§  5.  THB 


and  this  original  clientela  will  probably  account  for  most  of 
the  plebeian  gentea  which  are  doublets  of  patrician.  For  the 
rest  another  principle  must  be  sought  (§  7,  p.  269). 

B.  TlieorleB.  Origin  and  original  conditioxi.  These, 
as  distinguished  from  the  approximately  historical  facts 
treated  above,  are  in  the  main  matter  of  pure  inference 
or  hypothesis,  and  will  probably  remain  disputed  points  to 
the  end  of  the  chapter.  The  8ubjeet»  however,  is  too 
interesting  to  be  omitted,  if  only  on  account  of  posnbilities 
suggested  by  the  obvious  parallels  between  this  obscure 
portion  of  the  Roman  story  and  that  of  other  Aryan  races, 
as  to  which  we  have  something  a  Httle  more  like  historical 
record. 

I  leave  out  of  the  question  here  M'Lennan's  theory  of  the 
gens  or  Clan  preceding  the  Monandrous  Family,  as  a  stage  of 
developement  from  that  earlier  and  ruder  condition,  to  which 
reference  has  been  made  above  (§  2),  and  which  I  believe  to 
be  non*Aryan.  A  few  words,  on  a  suggested  Totemic  origin 
of  the  gens,  in  accordance  with  M'Lennan's  or  Bachofen's 
views,  will  be  added  below,  in  an  Appendix,  but  at  present 
I  have  only  to  speak  of  the  gena  as  a  developement  of  the 
Monandrous  principle,  or  an  aggregate  of  Monandrous 
famiUes. 

Comparative  priority  of  gens  and  family.  So  far  as 
any  direct  evideMse  approaching  to  historical  eictends,  I  can 
see  very  little  ground  for  giving  priority  to  the  gena  or  the 
family:  for  saying  that  the  gens  is  an  association  of  families 

or  the  family  an  inner  growth  within  the  gems  (see  App.  ii. 
p.  187).  My  reasons  for  assuming  the  Monandrous  family  as 
primeval  in  Aryan  races  have  been  given  in  §  2.  But  both 
geM  and  family  appear  at  the  earliest  dawn  of  most  credible 
tradition :  and  both  generally  as  parts  of  some  larger 
association,  except  perhaps  in  the  unique  case,  if  still  alleged 
as  an  actual  case,  of  the  Hebrew  Patdarch  (see  below, 
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pp.  160,  161).    A  relation  sujjgested  as  possible  between  the 
Eoman  gens  and  the  ftoman  tribe,  which  is  anticipated  below 
{p.  170)  will  be  more  fully  worked  out  in  §  6,  pp.  243  aqq. 
Aotoal  deieent  from  a  single  anoestor.   Of  possible 

origins  suggested  for  the  gens  or  clan,  by  those  who,  like 
myself,  start  with  assuming  the  Patriarchal  Family,  the  one 
which  was,  for  a  long  time,  most  favoured,  was  actual  descent 
from  a  single  male  ancestor.  This  view  is  finally,  I  tiiink, 
rather  preferred  by  Hommsen,  and  perhaps  by  CKrard,  who 
quotes  a  somewhat  ambiguous  passage  of  Ulpian  on  the 
subject'®.  Such  descent  was,  no  doubt,  proveabie  for  many 
familiae  (in  the  larger  sense),  and  possibly  so  for  some  small 
gentes  of  comparatively  late  formation.  In  support  of  its 
general  truth  as  to  familiae ,  we  may  cite  names  obviously 
denoting  some  personal  mien,  habit,  pecuharity^^  or  exploit 
of  the  founder.  A  few  gentile  names,  mostly  plebeian,  seem 
to  point  in  the  same  direction^.  The  two  instances  last 
mentioned  in  the  notes  are  remarkable,  and  will  therefore 
be  specially  considered  in  Appendix  i.  pp.  176,  180.  The 
numeral  names,  varying  from  5th  to  10th,  and  possibly 
laH^,  may  denote  the  formation  of  new  houses  by  cadets  of 
enterprise^.  Of  oouise  we  most  generally  rule  out  eponymi 
such  as  lulus,  Volesus,  &c.,  or  founders  who,  though  not 
eponymi,  are  obviously  matter  of  Greek  fable. 

No  argument  by  analogy,  in  &vour  of  common  descent, 
can  be  based  upon  tiiose  names  of  Greek  tribes  or  sub-tribes 
which,  though  patronymic  in  form,  are  clearly  derived  from 

w  Mer.*  iu.  p.  U:  GirardS  p.  146,  n.  2:  Ulpian,  Dig.  50.  16.  196.  4, 

^»  See  §  4.  n  65.  In  §  4,  notea  69—71. 

"  e.g.  Fkn:ia,  Fnlvia,  Uelvia  (soe  Corssen*.  i.  p.  100),  Livta,  Hcuvia, 

Canidia,  Flaminia^  AiUistUi.  * 
•*  e.g.  Qainctia,  Nonia,  Decia,  Posiumia, 

«s  The  high  antiquity,  however,  of  the  Quinctii,  at  well  aa  the  ipelling 
cf  their  name  ( App.  i.  n.  177)  might  lead  one  to  aospeot  lome  moie  remote 
etymology. 
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occupation,  office  or  locality^.  Some  of  the  Greek  family 
names  may  refei  to  real  ancestors^  but,  in  the  majority. 
Ion  and  Doius— even  Thucydidea'  Hellen  (1*  S>— with 
Ginytas,  lamns  and  Codius,  axe,  like  Aemilius  the  gzandson 
of  Aeneas  and  Anton  the  son  of  Heicules,  as  obvioualy 
apocryphal  as  Eomulus  himself. 

Nor  can  I  nige,  as  any  true  parallel,  the  -ifigs  of  our  own 
northern  anoestorg,  though  some  of  these  last  may  mean 
followers,  if  not  descendants,  of  the  chieftain  whose  patro- 
nymic they  appear  to  bear*. 

These  is  nothing  insuperably  improbable  in  descent  of  a 
dan  from  a  single  ancestor^  within  reasonable  conditions  of 
number  and  time,  and  of  course  the  history  of  the  early 
Hebrew  Patriarchs  occurs  at  once  to  the  mind.  It  is  not 
desirable  here  to  embark  on  an  enquiry  whether  the  account 
given  us  is  even  intended  to  be  taken  as  a  Uteral  historic 
genealogy  of  the  people  whom  we  subsequently  find  in 
actual  association,  as  tribes  respectively  named  from  the 
sons  of  Jacob,  and  all  sprung,  by  repute,  originally  from  the 
seed  of  Abraham.  Even  if  the  case  be  taken  literally^  it 
must  be  remembered  t^t  the  growth  of  such  bodies  from 
single  ancestors  is,  as  recorded,  exceptional  if  not  miraculous, 
and  requirmg  peculiar  circumstances  of  isolation  in  a  very 
self-sufKdng  and  self-contained  nomad  life  (above,  §3» 
p.  51). 

The  somewhat  idle  question,  whether  a  single  family  can 
form  a  State,  has  been  considered  and  answered,  in  the 
native,  elsewhere  (Jurisprudence,  pp.  167,  168),  where  it 
was  suggested  that  this  negative  depends  upon  rather  more 

**  e.g.  ^nrraUdai,  povrdSai,  ppvridikUf  VMjtcfirldac,  xoKxldai.  See  Meier, 
de  gentt.  Att.  pp.  34,  36.    For  Roman  gentik  namee  which  aro  tM% 

to  be  compared  with  these  see  below,  p.  164. 

e.g.  'A\K/xaioifl$at,  Aioyfvl^ai,  TtfioSTjidSai. 

Which  13  what  Thiic^nlidea  ailogea  of  Hellen.    On  our  place-names  in 
-ing  see  PbiMpotts,  p.  244:  below,  p.  163  and  App.  iv.  pp.  198,  205. 
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than  the  mere  absitrdUy  of  scanty  numbers^,  which  might 
evidently,  in  the  patiiaichal  i^gime  attnbuted  to  the  original 
ancestois  of  the  Hebrew  nation,  amonnt  to  a  formidable 

host*®. 

A  common  religions  belief  may,  as  we  have  seen  (above^ 
pp.  139, 146),  suffice  to  keep,  in  comparatively  oloee  relations, 
a  number  of  fomiUefl.  locally  associated,  without  any  actual 
unity  of  descent:  whether,  with  such  unity,  it  could  secure 
the  fermamnce  of  association  required  by  Bentham  for  a 
State  (Jurisprudence,  pp.  150, 168),  without  the  developement* 
of  some  definite  standing  authority,  and  some  rule  for  the 
succession  to  such  authority,  may  be  questioned.  And  in 
these  respects  the  parallel  of  the  Hebrew  Patiiarch,  or  any 
other  Oriental  despot,  with  the  genSy  fails :  since  we  have  no 
clear  tradition  of  any  regnlar  chieftain,  hereditary  or  other- 
wise, in  the  latfcer» 

There  are  other  material  points  of  difference  pointed  out 
by  M'Lennan,  enlargmg  upon  Locke  (above,  §  3,  n.  14), 
between  the  Hebrew  Patriarch  and  the  Roman  PaterfamUdaa, 
which  will  apply,  mutaiit  muianiis,  to  the  hypothetical 
ancestor  oi  a  yem  :  but  I  shall  not  pursue  the  subject  further 
here,  as  it  is  merely  the  suggested  possible  unity  of  ancestor- 
ship  with  which  we  are  at  present  concerned. 

More  historical,  or  at  least  more  modem,  parallels,  have 
however  been  alleged  in  support  of  this  unity.  Sir  Alfred 
LyaU  is  quoted  by  Maine  as  authority  for  so-called  pure 
tribes  or  clans  in  Rajputana,  actually  formed,  in  compara- 
tively modem  times,  by  genuine  descent,  as  well  as  for  what 
are  termed  impure  ones,  formed  merely  on  the  same  model  or 
principle^.    The  formation  of  the  latter  class  is  facilitated. 

See  Aastin,  Leot.  6,  fk  237,  &c.  as  cited  in  P.  J.  p.  146. 
'«  See  Genesis,  ch.  14.  "  See  above,  p.  166:  also  P.  J.  ch.  13. 

^  Early  Law  and  Custom,  p.  272.  For  the  case  of  enrolinent  in  the  clan 
or  Bept  "  not  only  of  the  foimder's  actual  kinsfolk  but  of  all  who  had  any 
•haie  in  his  enterpmee ' '  compare  the  suggestion  below  on  p.  170. 

am.  il 
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according  to  Maine,  by  a  religious  principle  that  marriages 
must  be  found  for  sons  and  daughters  vnthaut  a  certain  sept 
or  clan  (exogatny)  and  within  a  larger  tribe  or  caste  (endo- 
go  my).  I  have  no  information  enabling  me  to  prononnee  on 
these  cases:  I  only  take  the  statement  of  them,  by  very 
competent  authorities,  as  some  evidence  of  the  bare  "possibility 
of  the  Roman  gem  being  formed  aUuaUff  by  descent  and  - 
amloffiaUiy  on  the  model  of  a  descent. 

Reorniting  by  adoption  has  been  suggested  as  a  means 
by  which  a  gem  might  be  conceived  as  possibly  traceable  to 
a  single  ancestor:  this  theory  being  mainly  based  on  the 
known  frequent  use  of  adoption  in  later  historical  Borne. 
McLennan  points  out,  however,  with  justice,  that  for  a  family 
by  descent  to  reach  the  dimensions  of  a  tribe  or  even  a  clan, 
admissions  of  outsiders  must  have  taken  place  on  a  mucii 
larger  scale  than  we  End  adoption  ever  actually  practised 
within  a  Roman  gena.  It  may  also  be  supposed  that  the 
gentes,  when  they  came  to  form  a  close  corporation,  as  they 
certainly  at  one  time  did  (see  §  6,  p.  247;  §  9,  p.  315,  &c.) 
would  naturally  restrict  or  regulate  admission  by  adoption^ 
perhaps  allowed  more  freely  in  an  inchoate  condition  of  the 
gena.  Such  an  incorporation,  from  without^  of  individuals 
not  related  by  blood  or  included  by  marriage,  appears  to 
have  been  historically  subject  to  limitation  or  at  least  control, 
and  the  free  use  of  adoption  to  have  been  a  later  innovations^. 
The  particular  control  however,  which  we  find  in  actual 
existence,  would  seem  to  have  been  devised  in  a  more  general 
interest,  as  subject  to  the  approval  of  a  larger  association 
than  the  mere  gens;  e.g.  the  curia,  or  rather  the  curiate 
populua  (above,  pp.  142^  143),  the  formation  of  which  is 
most  probably  subsequent  to  that  of  the  gens  (p.  137). 
And  all  this  regulation  is  of  a  decidedly  more  definite 

*i  See  Monmuen,  Hiit.  (Diokaon,  1901)  L  p,  78^  and  liir.*  iil  p.  38. 
OenenJly  omtnogaHa,  {}  10, 14» 
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and  organised  chaiacter  than  the  vague  sanctions  which 
must,  I  think,  be  postulated  for  tke  parental  power 
(S3,  p.  51). 

The  peculiar  developement  of  the  principle  at  agmUo 
among  the  Romans  renders  possible  the  tracing  of  descent 

in  Afaimiliiay  taken  in  the  larger  sense,  up  to  a  considerable 
period  (see  §4,  pp.  109,  110):  but,  certainly  in  a  case  of  a 
^lens  of  any  size,  adoption  seems  to  be  a  perfectly  insufficient 
hypothesis  to  explain  its  formation  in  this  supposed  patri* 
aichal  manner. 

The  English  Township  in  comparison  with  the  Hindoo 
Village  Community  (above,  §  2,  p.  22)  has  been  referred  to 
as  a  stage  in  political  formation  somewhat  resembling  the 
Roman  ffena :  in  the  same  general  point  of  view  we  may  take 
into  account  the  Tribal  system  of  Wales  as  based,  or  alleged 
to  be  based,  on  the  principle  of  agruUio  (§  i,  p.  1 14).  But 
neither  appears  to  furnish  any  strong  support  to  the  theory 
immediately  under  our  consideration,  i.e.  the  probability  of 
a  gem  descending  from  a  single  ancestor.  In  fine,  while 
admitting  the  possibility  of  such  origin,  particularly  for  the 
later  gemite^^  I  think  it  must  be  regarded  as  only  one  of  various 
suggestions  for  the  earlier,  for  which  another  theory  appears 
to  me  more  probable,  and,  in  the  Roman  case,  more  consonant 
with  old  tradition  as  to  the  primal  occupation  and  division 
of  territory  (see  below,  p.  170  and  §  5a,  p.  213). 

Before  leaving  the  subject,  however,  I  must  pay  a  little 
more  attention  to  the  etymological  evidence,  bearing  on  the 
origin  of  the  gens,  to  be  gathered  from  the  general  form  of  the 
Roman  gentile  names. 

These  names  have  certainly  a  j[iMMi-pafr(m^«c  character 
in  their  termination  -n  or  -«a  resembUng  the  Oreek  -t8a<,  and 
the  Saxon  ~ing  (above,  p.  160).  But,  in  the  case  of  all  such 
suffixes,  it  must  be  remembered  that  though  they  are 
undoubtedly  used  to  form  true  patronymics,  they  are  quite 

11—2 
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capable  of  other  ezpianaiioiis  than  a  supposed  lineal  descent^ 
their  original  meaning  being  apparently  the  general  one  of 

"belonging  to"  or  "concerned  witli/^  such  meaning  having 
sometimes,  but  by  no  means  universally,  a  diminutiye 
chaiacter^^.  In  the  majority  of  the  Roman  geniea,  as  in 
many  of  the  Greek  yivij  (above,  p.  160,  n.  84),  the  nonUna 
point,  in  my  view,  to  pursuit,  product  and  locality — perhaps 
emblem  or  insigne — rather  than  to  any  real  or  imagined 
common  ancestor^^.  In  one  or  two  instances,  mostly  be- 
longing to  the  plebeian  order,  the  name  of  a  gens  clearly 
indicates  some  important  religious  office.  An  explanation 
of  this  phaeiiomenon  has  been  attempted  below  (Appendix  i, 
p.  176). 

Some  of  the  names  enumerated  in  note  93  certainly 
suggest  the  idea  of  a  trade  or  craft  gUd,  and  this  view  is 
quite  consistent  with  the  determinate  locality  which  a  trade 

usually,  or  at  least  often,  has  in  infant  states.  A  special 
theory  oi  Niebxihr,  as  to  the  origin  of  the  Boman  gevUes^  will 
here  come  to  be  considered.  I  may  first  remark  generally 
that  the  ariiUan  character  of  the  gilds  best  known  to  us  must 
be  borne  in  mind,  as  against  the  aristocratic  and  land-holding 
nature  of  the  older  Eoman  gentes^ ;  as  well  as  the  fact  that 
the  nomim  indicative  of  manufacture  are  mostly  found  in 
plebeian  genUs^  which  there  are  other  grounds  for  considering 
to  be  usualty  of  later  developement.   The  names  given  to  the 

See  Onrtiat'',  pp.  835*,  640,  641**,  645,  ftc.:  Skeat,  English  Ety- 
mologyS  i.  pp.  222»  208,  2SS. 

**  See  however  ftbove,  n.  78.  The  osflet  intended  in  the  text  «re  gnoh  ae 
FaM  (Fliny,  H.  N.  18.  3.  10),  Poraii,  Venii»  Ck»niifieii,  Fonili,  Eabfidi, 
BUddii,  HortenBiip  Tigellii.  The  last  may  be  loeal,  as  also  Pontii,  HaiU 
and  otben  whioh  may  be  better  explained,  as  we  come  to  know  more  of 
the  topography  of  ancient  Rome,  e.g.  Caelii,  Oppii,  Cispii:  see  Karlowa, 
i.  p.  63.  Orcck  ^ih-q  so  named,  e.g.  Kf0jfr-?r.  and  KtitXie^i  from  the  pro- 
montory KuiXios,  arc  not  relatively  so  coniinon. 

•*  Compare  too  the  yafj.6poi  of  Sicily  and  Argos,  the  generaliy  accepted 
derivation  and  original  meaning  oi  ^idvavaos,  &0. 
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tribes  in  the  Servian  system  are  all  patrician*'^,  and  the  oolj 
cooptetion  of  a  gem,  of  which  we  have  any  de^te  account, 
is  an  addition  to  that  order^. 

SodaUtates.  Niebnhr^  if  he  leaUy  leggided  the  ffetiiea 
as  originally  artificial  diyisionfl  (above,  p.  136),  most  appar- 
ently have  considered  them  a  species  of  corporations 
(Innungen)  or  gilds  established  by  state  authority.  This  is 
certainly  not,  in  my  view,  a  tenable  opinion ;  and  the  passage 
which  is,  by  some,  relied  upon  as  evidence  for  the  existeiiee 
of  gilck  at  all,  in  the  regal  period,  would  appear  to  confine 
them  to  the  plebeian  ordei^'.  The  alleged  foundation  of 
trade  gilds  by  Numa  is,  I  think,  rightly  treated  as  pure  fable 
by  Mommsen^:  though  he  appears  to  admit  thw  early 
existence  at  Rome,  as  indeed  would  scctti  to  be  proved  by 
the  enactment  which  Gaius  attributes  to  the  Twelve  Tables 
with  the  remark  that  it  appears  to  have  been  borrowed  from 
the  legislation  of  Solon**. 

This  theory  of  the  orif^iu  of  the  getis,  if  really  propounded 
by  Niebuhr,  may  be  illustrated  by  a  brief  notice  of  the 
different  kinds  of  gilds  as  instanced  in  a  remarkable  parallel — 

•»  Msr.«  iii.  pp.  lt)7,  168. 

ib.  p.  26,  n.  1,  and  p.  166,  n.  3.  The  date  of  this  addition  is  generally 
given  ae  that  of  the  first  Claudia,n  consulrihip,  495  B.C.  But  ace  §  16,  App.  ni. 

Plutarch,  Nnma,  c.  17.  The  strange  fanoy  is  attributed  to  this 
legislator,  of  faoilitaiiDg  the  tamoa  of  the  two  natioiMl  pr  trilNit  elements, 
by  redMdmg  them  into  smalls  groups,  Le.  of  meehamcal  ti»dea»  Saoh  at 
flute  players,  goldsmitlis,  oarpenteis,  dyeni,  &o.;  see  tkhom,  n.  M. 

••  Muizliead',  p.  11,  nn.  2, 8.  I  do  not  think  the  aoooimt  ol  the  Ardeaa 
seoesaion  oited  frun  livy,  4. 0  Is  aay.proof  of  an  orynmiiolion  of  the  op^^lees. 
The  whole  matter  looks  like  a  mere  romanoe  somewhat  antidpatlqg  that  of 
Buondehnonti  (Dante,  Inf.  28,  101). 

Gains  ad  legem  duodeoim  tabolamm  (Dig.  47*  2S.  4)  Sodalss  smit  qui 
ejnsdem  coU^gii  sunt... his  autem  potestatem  facit  lex  paotionem  quam  velint 
sibi  ferre  dam  ne  quid  ex  pnblica  lege  oorrumpant.  Sed  haec  lex  videtur 
ex  lege  Solonis  tralata  esse :  nam  ilhio  ita  est :  ^Af  5^  ^rjuo^  77  <*}pdrop€^  rj  Updv 
ifTfloiv  ^  vavrai  rj  avcffiroi  rj  oudrafpoc  17  ^latru^Tai  iiri  Xetav  oixLi/iet'oi  77  ft'r 
ifjL7rofjiai>  K.T.X.  On  Niehnlir's  emejidation  of  Upwtf  6pylit)»  and  the  suggested 
identification  of  dpyiOtva  with  y^vi^oA  see  above,  n.  IC*. 
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the  gild  system  of  the  Anglo-Saxons  and  English.  The 
fonner  has  been  regarded,  by  a  great  modem  aathority,  as 

a  step  between  the  family  and  the  township  or  borough^. 
It  is  here  treated  more  particularly  in  connexion  with  the 
Township^^,  as  illustrating,  to  some  extent,  the  relation  of 
the  Boman  family  proper  to  what  has  been  called  above 
(§  4)  the  larger  /am»7u»,  the  gem,  and  the  euna.  In  this 
treatment  of  the  subject,  which  however  brief  must  be 
relegated  to  an  Appendix^®^,  I  wish  t<:»  call  attention  not  so 
much  to  the  later  developement  of  the  Trade  Gild  in  England, 
nor  even  to  the  Itith  Oild,  recognised  m  the  Anglo-Saxon 
laws,  as  to  the  origin  of  the  whole  system  in  remote  Teutonic 
antiquity,  when  its  first  bond — Religion — affords  a  closer 
parallel  to  the  early  elements  of  association  at  Rome  than 
does  that  of  l^e  later  Trade  Gild  proper;  although  the 
growing  patrician  character  of  the  latter  certainly  recalls  the 
Eoman  gentes  of  the  earlier  Republic,  with  their  long  monopoly 
of  power  and  place. 

It  results  therefore  that  I  must  dismiss  the  idea  of  the 
Trade  Gild  aa  constituting  any  origin  of  the  older  gem, 
though  it  is  by  no  means  improbable  that  associations  of  the 
former  character  may,  in  later  times,  have  suppHed,  to  the 
plebeian,  the  want  of  the  true  gentile  bond,  which  long 
belonged  exclusively  to  the  patrician.   Trade  Gilds  are 

i»o  See  Stubbs,  C.  H.  oh.  1 1  generally. 

Stabbs  expressly  excludes  the  gild  system  as  being  the  basis  on  which 
the  oorpoiate  oonstittttion  ol  the  hwh  was  founded:  the  growth  of  the 
<Mo  oonstitatioii,  of  what  we  call  the  towns*  is  either  late  or  oomplicated 
even  before  the  Gom^nestwith  rights  resulting  from  tenniew  What  I  have 
to  consider  is  how  for  the  original  notion  of  the  gild  is  related  to  the  ground 
principle  of  origm  in  the  case  of  the  Eoman  gens  or  of  the  Anglo>8axoa  tun 
itself. 

App.  n.  This  is  mainly  based  on  Brontano's  valuable  researches,  on 
the  History  and  Dc%  elopement  of  Gilds,  published  b>  the  Early  English 
Text  Society  as  a  preface  to  Miss  Toulmin  Smith  s  English  Gilds.  Bat 
I  have,  couree,  not  neglected  to  consult  the  important  later  work  of 
Groes  on  the  Gild  merchant. 

«. 
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certainly  more  likely  to  have  produced  the  bourgeois  dttbman 
of  whom  we  read  in  Plautus^*®. 

The  public  institution  of  a  sodalitas  for  the  super- 
mtendenoe  of  an  imported  woisbip^  might  appear  from  the 
words  of  Oato,  in  the  last  quoted  passage,  to  have  taken 
place,  for  the  first  time,  in  his  quaestorship  204  b.c.^'^ 
These  words,  however,  are  not  very  clear,  and  there  are 
stories  (all  perhaps  somewhat  questionable)  of  coUegia 
formed  fox  a  similar  purpose,  in  much  more  remote  times^. 
As  to  the  Sodedes  TUii,  iDs^tated  by  T.  Talaus  according  to 
Tacitus,  retinendts  Sahinorum  sacris,  they  are  not  even 
connected,  by  the  antiquarian  Varro,  with  the  trib^il  division 
at  all,  but  with  some  peculiar  auspice  or  mode  of  observing 
the  auspices^. 

No  evidence  as  to  the  antiquity  of  sodalicia  can  be 
drawn  from  the  derivation  of  the  word  sodalis.    So  far 
as  there  is  any  agreement  upon  a  hopeless  question 
the  homely  intimacy  or  companionship  of  Plautus'  eomid 
eems  is  considered  to  be  the  first  idea  expressed  by  the 

On  the  whole,  I  am  disposed  to  agree  with  Cagnat^^' 
that  the  eadMae^  when  made  a  public  institution,  was  often 
employed  as  a  substitute  for,  or  a  supplement  to,  old  gentile 

Seo  Plautnp,  Oapt.  3.  4.  29.    Such,  probably  were  the  sodaks  whom 
th©  oldpr  Cato  "semper  linhiiit."    Cicero,  de  Senectute,  13.  45. 
Comparo  with  the  passage  in  d©  Senectute,  Livy,  29.  11. 
Mercaionim,  495  B.C.,  Livy,  2.  27:  Capitolinm'um  in  300,  id.  5.  60: 
of  which  we  can  only  Bay  that  there  were  bodies  bearing  these  names  in 
57  B.a  CSuseso,  ad  Quintam  Fmti«iii»  2.  6* 

^  Taoitosy  Asm*  1.  M:  Varro*  I4.  L.  5.  85.  Karlowa  howoTer  oaonot 
leBist  tibe  temptation  of  applying  his  iavonrite  ezpreMion  taraU  to  these 
Titii  (JL  p.  52).  See  also  Mar.*  iii.  p.  07,  n.  3. 

^  Cortiiu*,  p.  261 :  Taoicek,  L  382  s  FSaajgiaiii,  8.y.  Sodalizio. 

The  impossible  derivations  of  Feetns  (P.  p.  296b  SoAUm)  point  meafy 
to  a  tradition  of  dttb-lile  or  picnicking. 

^  Article  SoddUeium  in  Dazemberg  et  Saglia 
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wonhips^r  but  I  do  not  think  it  can  be  legaided  as,  in 

any  senae,  an  origin  or  model  of  the  gens.  The  social 
sodalitates  probably  sprung  from  Koman  trade  gilds,  which 
no  doubt  existed,  under  whatever  name,  before  the  enact- 
ment of  the  decemvizal  jea?  allowing  any  of  their  agzeements 
to  stand  that  were  not  derogatory  to  the  law  of  the  State 
(see  the  passage  of  (  Jaiiis  cited  in  n.  99):  and  the  feeKng  of 
obbgation  and  alEection  as  between  members  of  such  a 
soddHtaa  might  be  as  str <»ig  as  that  between  memheiB  of  a 
famiUa  or  a  ^cns,  but  it  did  not  assume  any  lelaidooship  by 
common  descent.  In  this  respect,  then,  it  differs  from  the 
gens  in  just  the  same  way  that  the  Anglo-Saxon  gegyMmi 
differ  from  the  masgth,  with  whom  they  are  occasionally 
coupled,  as  jointly  entitled  to,  oi  liable  for,  loer,  in  the 
Frith  Gild  developement  or  utilisation  of  the  older  Gild  system 
under  the  Anglo  Saxon  Kinglets^.  With  its  later  successive 
developement,  mostly  in  towns,  into  the  caste  system  of 
or  M  burghers,  and  the  consequent  revolts  of  the  counter- 
associations  of  era/bmm,  I  have  not  to  do.  The  former,  as 
we  have  seen,  bear  the  strong  resemblance  of  any  patriciate 
to  the  old  Roman  monopolies  of  the  gentes;  they  often 
retained  a  semi-ieligious  character,  sanctified  or  recommended 
by  a  common  feast;  but  they  had  not  ihe  originating  motive 
as  a  primary  bond  of  union  like  the  ancient  Beligious  Gilds 
and  the  Koman  curiae. 

Probable  true  origin  of  Roman  gens.  The  union 
then  of  individuals  or  monandrous  families  into  a  gens  does 
not  appear  to  have  been  oHificM,  in,  the  sense  in  which  it 
was  so  taken,  or  oonrndered  to  be  takm,  by  mebuhr,  except 

He  tnggiste  the  mdon  of  the  old  Fabii  and  QuinotaUani  under  the 
general  term  Luperci :  to  whom  he  adds  a  third  class  of  Juliani,  on  the 
authority  of  Dio.  44.  6.    This  is  possible  under  "  the  influence  of  the  political 

of  the  Augustan  time"  (see  Mon^niif^n,  Msr.'  iii,  p.  97,  A.  3»  and 
above,  p.  140)  but  a  referenoe  to  the  Luperoi  is  not  quite  clear. 
^  See  App.  m.  p. 
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for  the  possible  baais  or  nucleus  to  be  now  noted  (p.  170). 
The  legendaiy  common  aneestor  we  may  dismisB  as  a  fiotion : 
if  it  had  something  to  do  with  cementing  the  assooiation 

together,  such  cement  was  due,  at  least  in  Rome,  much  more 
to  the  fact  of  a  common  worship.  The  coalition  of  the 
original  units  into  the  gem  or  sept  was  caused  most  probably^ 
as  with  the  village  oommmiity  or  tun,  by  the  need  of  matual 
protection  and  security,  dating,  as  in  the  An^o-8azon  case, 
after  the  settlement  and  dispersion  of  an  invading  tribe. 
And,  while  unity  of  trade  oi  special  produce  may  be  indicated 
as  a  canse^or  factor  in  some  of  the  later  and  plebeian  gentile 
fwmina,  I  am  inclined  to  tiiink  that^  if  occurring  in.  the 
earlier  ones,  it  is  rather  a  result  of  proximity  of  residence  and 
similar  determining  conditions  of  occupation,  than  a  cause^*. 

The  formation  of  the  larger  familiae  within  the  gens  is 
subject  to  restriction  by  the  rigid  Roman  rales  of  pateitaa 
and  manu8 :  the  peculiar  rights  and  responsibilities,  however, 
relating  to  blood-revenge,  which  occur  in  all  early  societies 
where  blood  relationship  is  traceable,  were  apparently  further 
extended  with  them,  as  with  onr  own  ancestors,  to  the 
mednn-maefftk,  but  possibly  not  to  the  unrelated  gentiles 
(§  4,  p.  116),  as  they  were  occasionally,  in  the  case  compared, 
to  the  unrelated  Anglo-Saxon  gegyldan. 

'  The  coalition  of  the  original  genlea  into  the  larger  assoda- 
tion  of  tike  curia,  which  is  specially  connected  with  religious 
worship  (§  9,  pp.  311,  312)  I  believe  to  have  been  originally 
voluntary,  depending  on  special  geographical  conditions, 
external  danger,  or  affinities  oi  religious  beUef.  On  the 
suggested  recagUng  pf  these  various  combinations  into  one 
constitutional  system  see  the  section  on  curia  generally. 

The  8<Ka8<s  of  Dionysius.  In  so  far  following  the 
Boman  jurists,  against  Niebuhr  or  his  followers,  as  to  con- 

So  the  y^Pti  are  sometimes,  though  rareiy,  aaid  to  arise  eic  r§«  o'urd- 
9ov,   PoUax,  8.  oh.  9. 
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sider  the  gens  a  natural  or  voluntary,  not  an  artificial, 
association,  I  do  not  of  course  exclude  the  pressure  of  external 
dzcumstances  and  the  consequent  trend  oi  all  early  popula- 
tions to  form  tiiemsdyes  gradnaUy  into  self-sufficing  and 
self-proteclang  bodies.  At  the  same  time,  a  somewhat  more 
definite  externally  originative  basis  of  local  union  may  per- 
haps be  accepted  by  those  who  continue,  in  spite  of  Pais' 
denunciations,  to  see  some  meaning  in  such  parts  oi  early 
legend  as  do  not  carry  modem  invention  on  the  face  of  them. 

Though  we  dismiss  an  individual  Romulus  from  the  region 
of  credibility,  the  same  marks  of  fiction  do  not  so  clearly 
exclude  the  probabiUty  of  a  real  invading  Host,  with  a  rough 
military  organisation  and  a  corresponding  parcelling  out  of 
the  territory  occupied:  nor  is  there  an3^hing  intrinsically 
incredible  in  such  an  organisation  b}  hundreds  and  tens'". 
On  the  centuriatus  ager  of  the  commander  or  commanding 
body,  for  which  Romulus  stands,  I  shall  have  to  speak 
elsewhere^.  I  merely  venture  here  on  the  suggestion  that 
the  group  from  which  the  older  Roman  geiis  was  originally 
descended  may  have  been  the  B€fcd<:  of  the  mvading 
Banmes^,  which  Dionysins  treats  as  a  civil  subdivision  of 
the  whole  paptdus^.  The  ^^eiw,  if  to  any  extent  regarded 
as  a  related  body,  was  certainly  not  a  division  of  the  curia ; 
though  the  curia  was  apparently  a  groupmg  of  gentes,  and 

"3  BpIow.  §  5a,  p.  217. 

Below,  §  5a,  pp.  214  sq.    See  also  §  1,  pp.  14,  15, 
Below,  §  8,  p.  291.    Comp«u:e  too  Taoitaa,  Germania,  6.  12,  and 
Stubbs,  C.  H.«  i.  pp.  105,  106. 

^*  After  tjpijakiiig  of  tho  Komulian  tribe  {  =  <f>v\T}  Kal  TpiTrOi)  and  curia 
{^ippdrpa  KaX  Mxos)  he  goes  on  (2.  7)  dt^gpTivTo  di  Kal  tls  dcKdSas  eU  <pparpax 
wp^  o^roG  KtU  rjye/xirp  htioTt^  iKSe/m  9«Md9a  9€KovfA(i>w  Kvrh,  r^r  ^(xt^oy 
y\Qm»  wpo99,y9pw6fuirMt  on  the  kwt  voids  lee  §  10,  p.  364;  §  8,  p.  206,  fto. 

HcMniBseii  at  one  tnne  not  only  identified  thk  dmtis  or  deeuria  with  a 
geM  hut  the  ten  men  oompoeing  it  with  the  npveeentation  of  ten  fanulies. 
Bat  this  Ykfw  is  oonsiderably  modified  in  Jm  Staatneeht^,  ili  p.  104,  n»  6, 
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the  older  gentes  may  be  reasonably  supposed  to  have  been 
very  early  worked  into  a  systematic  organisation  of  cwriae 
(see  §  8,  p.  285). 

Alleged  Etmaoaii  origin  of  fhe  gens.  A  theory, 
which  is  certainly  not  deficient  in  originality,  has  been 
kindly  brought  to  my  notice  by  its  author  M.  Charles  Casati, 
in  a  reprint  of  a  paper  from  the  Memoires  de  I'Academie 
£tni8qne»  Paris.  The  interesting  examples  adduced  by  him 
may  suffice  to  shew  that  a  similar  institution  to  the  Roman 
gens  existed  in  Etruria,  with  the  curious  modification  noted 
above  in  §  2  (pp.  42,  44),  and  that  a  certain  number  of 
gentes  were  common  to  both  nationaUties.  He  also  notes  a 
good  many  facts  which  haye  been  considered  in  the  present 
section  or  the  Appendices  to  it.  But  I  do  not  see  that  he 
has  any  aiiiount  of  evidence  to  bring  forward,  beyond  bare 
assertion,  of  the  principle  of  a  family  nomen  having  been 
hcrrwBed  from  the  Etruscan  race^^.  I  have  not»  however, 
had  the  advantage  of  perusing  this  author's  promised  work 
L'Antiquite  fitrusque  which  was  to  be  based  on  the  more 
recent  information  to  be  gathered,  in  Etruria,  concerning 
tills  mysterious  people. 

OonoluBlon.  In  the  above  theory,  as  to  the  formation 
of  political  units  in  flie  early  Roman  Polity,  which  seems  to 
me  best  to  account  for  Roman  tradition,  I  am,  in  one  point, 
obliged  to  differ  from  Sir  Henry  Maine.  What  he  considers 
as  an  iMSodaXion  of  genUs — the  Tribe  (§  2,  p.  23) — does  rather 
in  my  view,  as  in  M'Lennan's,  come  ffrsl :  but  it  is  as  a  rude 
Host,  consisting  already  of  patriarchal  elements,  not  as  a 
Horde  of  savages.  The  gens,  in  this  point  of  view,  is  a 
svbsequmt  developement,  depending  no  doubt  on  the  necessi- 
ties of  mutual  commerce  and  protection,  but  most  certainly 
cemented  by  the  growth  of  a  common  religion,  and  the 
assumption  of  a  common  descent.    The  next  larger  associa- 

See  Lft  gens  (CSMftti),  p.  18. 


Digitized  by  Goo^^Ie 


172 


§  5.    THB  OJBNS 


tion— the  euria — has  also  the  fiist  and  possibly  the  last  of 
these  time  bonds  of  union:  religion  again  I  take  to  have 

been  the  principal  factor,  both  in  the  formation  of  the  curia, 
and  in  a  union  of  curiae.  It  is  finally  in  the  puestiy  headship 
of  this  ttnion — not^  I  think,  in  the  tempoiaiy  leadeiship  of 
the  Tribe — that  we  have  to  trace  tiie  gradual  approximatioiis 
to  true  Sovereignty  which  culmmate  in  the  Monarchy,  if  any, 
preceding  the  Targ^uinian  dynasty,  or  in  that  dynasty  itself. 
I  have  endeavoured,  in  sections  6  and  7,  to  connect  an  obvious 
eazly  duality  of  Tribes,  with  a  racial  distinction  lesnltiDg  m 
the  primeval  severance  into  Patricians  and  Plebeians,  and 
am  inclined  to  credit  the  third  Tribe  with  the  establishment 
of  Sovereignty.  In  any  case  that  establishment  involved  an 
artificial  reorganisation  of  the  cniiate  nnions  nnder  some" 
thing  like  the  old  tribal  military  arrangement.  On  what 
terms  the  lower  order  was  included  in  this  first  Constitution 
it  is  not  at  all  clear.  But  it  is  certain  that  the  second  or 
so-called  Servian  system  was  an  attempt  to  combine  both 
orders  in  a  graduated  system  of  Wealth  with  correapcmding 
degrees  of  Service, 
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L  OsimBS,  toslimoDy  of  JiMft,  fte.,  p.  173.  €kiu  AfiikHa,  116.  Oena 
AH^,  177.  Oeiu  dwrdia,  179.  (Tana  Fhrnnkh  180.  Oent 
JvUa,  181.  Ckns  Marcia,  183.  QeM  Pimna^  18A.  ITsM  Qmiiiaia 
and  ^ine<»7ta,  186.   II.  Totemism,  187.    IfLenziBa'B  view,  ib. 

Confarreatio,  188.  Exogamy,  189.  Frazer  and  M'Lennan,  ib. 
Hirpiui  iSoraiii,  &e.,  190.  111.  The  yms  unci  tlio  earliL-st  Teutonic 
gild.  The  gild  a  iicilf-way-liouse  between  Faiiiily  and  Township 
or  Parish,  191.  Kemble,  Schmid,  &c.,  on  the  original  gUd,  192. 
Frith  gilds,  194.  Trade  and  Craft  gilds,  !95.  IV.  The  Anglo-Saxon 
hundreds  and  teiiy.  A  seculai  division,  195.  Vicus  and  iimscipe, 
196.  Centenarius,  thuiujinus,  mullus,  197.  Hundred  and  wapentake, 
ib.  Later  gegyldan,  198,  Relationship  of  smaller  bands  -ing,  Scc^ 
ib.  Frankpledge,  199.  Borsholderj  &o.  and  reeve,  ib.  Dionysius' 
dficader,  200.  Aethelstan,  6. 3,  ib.  Mynden,  ib.  Turba,  thorp,  vicus^ 
202.  Feaison^ib.  Probable  orig^  of  the  reeve,  203.  The  Anglo- 
Saxon  tunscipe,  204.  Special  worship;  Thorsby,  Baldersby,  Ac, 
206.  Folc  and  populua^  206.  Relation  of  the  ten  to  the 
himdred,  ib. 

I.  Gektbs.  Tbshmoky  of  Fasti,  &c. 

Some  inteiesting  parlieiilars  of  genies  and  famiUae  are 
collected  here,  as  involving  too  much  detail  to  be  inserted  in 
the  text.  They  are  of  latber  a  miscellaneous  chaiacter  but 
maj  be  classed  lougbly  under  two  heads. 

1.  Apparent  plebdan  connexion,  ol  a  genninely  ancient 
character,  with  sacra  or  worship  generally.  The  families 
referred  to  may,  in  some  cases,  have  existed  in  a  more 
dignified  position  elsewhere^  and,  when  transferred  to  Home, 
have  been  reduced  to  a  qnaai-ministeiial  chazacter,  being 
ultimately  leoagmaed  as  jdebekn  geniea  (see  Msr*'  iii.  pp.  19, 
74). 
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2.  Alleged  cases  of  similai  connexion  due  to  late  family 
heraldry;  wztii  occasional  pietensions  of  "arrived"  plebeian 
fomilies  to  early  tenure  of  high  office  generally.  The 
tendency  of  such  families  to  decorate  their  real  attainments 
of  honour  and  distinction  with  fictitious  stories  of  noble 
ancestry  is  not  peculiar  to  Rome.  The  Fasti  Capilolini^ 
which  were  not  finally  settled  till  shortly  before  the  beginmng 
of  our  era,  may  no  doubt  have  had  fairly  trustworthy 
contemporary  records,  upon  which  to  draw,  for  the  later 
Republican  period.  For  the  earlier,  particularly  before  the 
burning  of  the  city  390  b.g.  they  had  to  rely  mainly  upon 
more  or  less  truthful  i&unkj  histories^^  Now  even  the  more 
extravagant  of  these  must  have  been  composed  with  some 
regard  to  traditional  probability:  so  thai  I  think  we  may 
take  the  evidence  of  the  F(isti  as  shewing  generally  that, 
except  in  cases  of  gross  and  patent  improbabiUty,  there  were 
existing  members  of  the  geniee  to  which  early  consulships,  &c. 
are  attributed,  capable  of  attaining  office  about  the  time 
when  they  are  dated  in  that  record.  On  the  additions"  of 
such  early  officers  not  much  reliance  can  be  placed.  Whether 
Mommsen  is  right  or  not  in  holding^  that  the  original  lists 
of  Magistrates  did  not  contain  any  cognomina  until  the  later 
Republican  times,  there  are  undoubtedly  fictitious  ones  in  the 
eidsting  Fastiy  which  often  do  not  appear  m  such  of  our 
surviving  historians  as  drew  from  earlier  and  better  sources^. 

The  Oenudi  for  instance,  who  appear  in  the  FtuU 
Comulares  of  451  and  445  B.C.  as  Auguniii,  are  an  obvious 
anachronism.  That  cognomen  could  not  exist,  for  this  gens, 
before  the  passing  of  the  ^ea;  Ogtdnia  in  300  b.c.^  The 
same  remark  applies  to  the  Minudi,  whose  early  style  of 
Augurini  is  as  impossible  as  their  early  consulships  of  497, 

See  Sources,  pp.  56—69,  73,  74. 

Mommsen,  Forsch.  i.  p.  48.    See  also  above,  §  4,  p.  120.  , 
**•  SouTxicB,  pp.  72,  73:  also  Mommseo,  Forsch.  i.  pp.  66 — 68. 
Livy,  10. 9. 
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492,  491,  &c.  are  improbable^.  Other  fact^,  however,  of 
interest  belonging  to  one  or  the  other  of  the  heads  mentioned 
above,  will  be  classified  under  the  gmtes  concerned. 

To  these  I  have  added»  in  a  second  Appendix,  the  few 
eases  in  Roman  tradition  or  usage  which  have  been  considered 
to  point  in  the  direction  of  Totemism,  placed  here  as  largely 
consisting  of  inference  from  names  of  gemtes  or  famUiae. 
It  must,  of  couise,  be  remembered  that  the  following  is  in 
no  sense  a  systematic  account  of  Roman  genies  or  famUiaey 
but  only  a  collection  of  particular  cases  which  appear  t-o  me 
to  bear  specially  upon  the  origin  or  composition  of  either. 

After  the  very  brief  notice  of  supposed  Totemism  in 
early  Roman  history  or  legend,  I  have  pdaced,  in  two 
Appendices,  (iii),  some  points  of  comparison  bet \\  ion  the 
original  getu>  aud  the  earliest  form  of  the  Teutomc  Gild,  and 
(xv),  a  short  account  of  the  Anglo-Saxon  or  pre- Anglo-Saxon 
hundreds  and  tens,  as  bearing  upon  Dionysius'  theory  of 
a  connexion  between  iskegetUea  and  the  divisions  of  a  Romulian 
Host. 

Gens  Antistia.  There  are  not,  that  1  am  aware  of, 
any  sacra  es^ressly  connected  with  this  stock.  But  the 
name  is  so  distinctly  indicative  of  religious  employment  tiiat 

it  can  scarcely  pass  without  notice.  That  name  does  not, 
I  think,  signify  so  much  the  office  of  priest  or  priestess,  as 
of  temple  keeper^. 

The  gem  AfUistia  was  an  old  plebeian  one,  counting 
tribunates  which  date  traditionaUy  from  the  quasi-historical 
period  before  the  Licinian  Eogations,  and  reappearing,  with 

Seo  however  l)olow,  on  the  eatabliaiiment  of  the  Republic  (§  6,  p.  232) 
&3  to  a  possible  brief  attempt  at  a  reyived  duality,  as  representing  the  two 
Ordera. 

See  Ckeeto,  in  Verrem,  2.  4. 45. 99 :  GelUiiB,  13.  21.  22»  where  it  teenui 
slightly  opposed  to  taeenfot:  ct  too  Flsntw,  Bvdieas*  8»  2. 10»  sud  gpaenSfy 
this  and  the  f oQowing  uotnm,  Qneiy  is  doorh$€fer  the  meaning  of  the  do^ 
oii  their  eoiniY  See  Babekm^L  p.  144:  Cohen,  p»  17. 
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more  credibility,  after^^.  Their  badge,  or  crest,  the  dog^  is 
to  be  seen  among  the  ^ist  batch  of  coins  which  bore  such 
Bjmbols,  though,  as  yet^  no  name.  It  is  not  th^foie 
necessary  to  cite,  as  evidence  of  antiquity,  the  cognomen 
Vetus,  which,  moreover,  may  not  have  been  the  first  borne 
by  members  of  this  gem^^. 

Nor  should  I  trouble  to  mention  Dionysius'  strange  story 
of  Antistins  Fetro  stoned^  by  the  machinationB  of  Sex. 
TarqniniuB,  except  for  its  somewhat  inconsequent  ending,  in 
the  noted  treaty  between  Gabii  and  Ronie^'^.  For  this 
treaty,  though  we  may  pass  over  witii  a  smile  Dionysius' 
belief  in  the  preservation  of  the  actual  document^,  is  clearly 
refenfed  to  on  coins  of  the  Antistii  in  connexion  with  the 
cognomina  not  only  of  Vetus  but  the  more  remarkable 
Reginus,  and  obvious  representations  of  a  Roman  and 
Gabine  PontifE  joining  in  the  sacn&ce  of  the  pig^^^  normal  on 
such  occasions.  Now  there  is  no  possible  ground,  that  I  can 
find,  for  considering  Beginus  I  can  only  suggest  that 

this  name,  as  well  as  Regulus,  points  to  some  tradition  of 
important  religious  office,  of  the  nature  of  the  rex  retained 
in  the  Boman  Republic,  and  once  held,  somewhere,  by  the 
Antifltii;  both  the  race  itself  and  its  religious  character  being 
transferred  to  Rome  but  placed  on  a  lower  footing  (this 
however  appears  to  apply  more  to  Regulus  than  to  Reginus). 
Is  it  possible  that,  in  the  earlier  semi-mythical  period,  there 

u»  An  Antistius  is  tribune  422  b.o.  (IiT7,4. 42),  in  319  (id.  9. 16;  26. 33) 
lOd  in  58  B.C.  (Suetonius,  Caesar,  c.  23). 

Babelon,  L  p.  143  (T^ivy,  45.  17).    The  earlier  passage  cited  (livy, 
21.  63)  does  not,  it  must  be  obMcrv  ed,  add  Labeo  to  plain  Antistius. 

IM  There  was  possibly  somo  mffnomen  of  the  Antistii  upon  whioh  thia 
part  of  the  story  was  founded :  but  1  do  nut  iiuow  oi  any. 
Dionysius,  4. 67 — 60.  ^ 

^  He  does  not  say  that  he  htm  seen  it:  but  there  piobebly  eifated  in 
leelily  lome  pione  v^nodiietiony  like  King  Arfehor*!  Eoond  Table  at 
Whiolieiler. 

See  VizgO,  Aen.  8.  639-^ls  Uyy,  1.  24^  fte. 
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may  have  been  mme  application  of  the  practice  noted  above 
(pp.  1 4 1 , 167)  in  rather  a  different  form  ?  That  what  appears, 
in  luBtoheal  times,  as  the  delegation  of  an  imported  loieiga 
worship  to  some  Roman  pisiM,  or  later  BodalUas^  maj  indieate, 
as  between  Rome  and  her  early  neighbours,  the  occasional 
admission  of  a  priestly  family,  developed  elsewhere,  and 
incorporated,  on  somewhat  inferior  terms  (possibly  as  temple 
servitois),  into  the  Roman  Polity,  after  the  eirole  of  patrician 
genUa  was  closed?   See  below,  §  6,  pp.  237,  247^. 

Gens  Atilia.  The  hypothesis  suggested  by  the  nomen 
and  cognomen  of  the  gens  Antislia  applies  also,  though  in  a 
iess  extent,  to  the  Atilii.  This  also  most  be  r^^rded,  so  far 
as  we  give  any  weight  to  the  beliefis  of  those  who  compiled 
the  Faati,  as  a  plebeian  stock  of  ancient  distinction. 

A  L.  Atilius  is  one  of  the  first  military  tribunes  in  442  B.C. ; 
wrongly,  perhaps  by  a  slip  of  livy's,  dedgnated  a  patrician^ ; 
a  descendant  of  the  same  name,  correctly  stated  to  be 
plebeian^,  holdh  the  same  ofi&ce  in  396 :  a  third  L.  Atilius  is 
tribune  of  the  plebs  in  311"^.  Fairly  soon  after  the  admission 
of  the  lower  order  to  the  behest  magistcacy  (335  b.o.)  we  find 
a  M.  Atilins  consul,  bearing  the  cognomen  Reguhis^  which 
is  tiie  reason  of  the  gens  being  mentioned  here.  An  AtiHus 
Regulus  IS  consul  in  294^  and  another  in  267^***.  The  latter 

It  most  he  ranembered  that  the  form  of  Miooatioa  mto  ffeniu  mm 
piobftbfy  common  to  a  large  part  of  Italy  (|  1,  p.  I7)»  the  spedal  nimteiM 
tnggeated  above  (pp.  ICS,  109)  not  being  neoemeiy  or  ,e8a«otial  to  rach 
aMOoiation.  The  immigration,  or  admiBsion,  of  rach  bodies,  mighty  in  aome 
oases,  aeconnt  better  for  their  exifltenee^  aa  plebeian  gentea,  than  the  ropposed 
developement  of  suofa  gemUt,  or  ^irpv,  at  Rome  itaelf. 

Livv,  4.  6,7.  id.  6.  13. 

id.  9. 30.  "  ^»  id.  8.  16. 

id.  10.  32.  I  may  say  he  re  at  once  that  T  do  not  believe  this  rf>gn(niie}i 
to  have  anything  to  do  (as  has  been  suggested)  with  the  emba**ey  of  an 
Atiliua  to  the  kings  or  kiugletb  of  Africa,  208  b.c.  (livy,  27.  4).  I  do  not 
therefore  count  its  ose  in  335,  whether  originally  appearing  in  the  Fadi 
or  not»  among  the  anaohroniima  mentioned  ahoye,  on  p.  174. 
M  See  Wtnemt,  Le  Sdnat,  L  p.  SS. 

c.  m.  12 
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appears  to  be  the  unfortunate  general,  whose  fate  is  told  iu 

the  Epitome  to  Livy's  18th  book^^;  he  being  re-elected  ia 

256  and  ultimately  put  to  death  by  the  CSarthagiiuaD8» 

according  to  tihe  Boman  aooount,  after  hk  defeat  in  the 

following  year.    The  fine  hnes  of  Horace  are  too  well  known 

to  quote^.    Meantime,  the  Fasti  give  us  an  Atilius  Calatinus 

in  258  and  a  Begulus  in  257,  the  latter^  however,  bearing, 

accoiding  to  Caasiodorus^,  the  oogmmen^  not  of  Begulus, 

but  Sarranus.   But  the  old  cognomen  does  not  seem  to  haye 

been  dropped,  as  it  reappears  for  some  40  years  after  the 

•end  of  Horace's  hero,  in  227,  225,  217  and  214i3s,  together 

ivith  one  or  two  Calatini  and  Bulbi  (249, 247, 245, 236).  After 

iS14  8.0.,  I  can  only  find  Serrani  (or  rather  Sarrani)  to  the 

•end  of  the  Republic,  they  being  the  only  Atilii  who  appear 

bearing  cognotnina,  on  the  coins  of  this  genSy  with  the 

exception  of  one  very  doubtful  Nomentanus^.  These 

would  seem  to  be  the  only  Atilii  known  to  Virgil^^,  who 

eould  scarcely  have  passed  over  the  martyrdom  so  graphically 

depicted  by  Horace.    Still,  I  think  there  can  be  no  doubt 

that  Begulus  was  the  original  cogmnhen  used  by  the  gens 

Atiliai  and  would  suggest  that  some  such  hypothesis,  as 

-that  suggested  in  ^e  case  of  the  Antistii,  may  be  maintained 

here  also.    The  strange  story  of  Dionysius  about  the  AtiHus 

to  whom,  with  another  distmguished  man,  was  entrusted 

the  custody  of  the  last  Sibylline  books  is  in  point.  His 

"»  HiaMBtoiy  itself  kkMt  from  272  to  21SB.C. 
Odd.  3. 6. 41—66. 

Who  prcrfeeses  to  take  the  r^arlier  part  of  his  liat  from  Livy  and 
Aufidias  Baasiu.  See  Olmton,  F.  H.  iii.  p.  14^  and  leuffdl  (Hist,  of  B.  Lit., 

tr.  Warr),  ii.  p.  528. 

^^'^  See,  however,  Livy,  22.  25  as  to  tlie  ConsaJflhip  of  217.  Aa  to  the 
Oensorship  of  214,  id.  24.  11. 

Babelon,  i.  pp.  231,  232. 

Aen.  6.  844,  whore  he  refers  to  the  atory  and  the  popular  derivation  of 
'Berranns  (which  on  the  coins  is  SAR.)  with  the  usual  moral  of  old  rustic 
jpoverty  and  virtue.    i?'or  the  story  see  Cicero,  pro  Sex.  Roscio,  18.  60: 
m  Maac.  4. 4.  6  and  Pliny,  H.  N.  18.  S. 
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breach  of  trust  and  punishment  by  the  doom  of  a 

parricide  are  possibly  to  be  connected  in  some  way  with 
the  appearance  of  an  ancient  sacerdotal  family  as 
piebeian^^.  The  Livineii^  who  resumed  the  cognomen  in 
tike  half-centuiy  before  ouz  era^^  are  supposed  by  Babelon 
to  be  a  branch  of  the  Atilii.  There  are  existent  coins  by 
moneyers  of  thia  kite  and  obscure  family,  on  which  the  name 
Kegulus  occurs  repeatedly^**. 

The  Oens  Amelia  has  not  the  same  historical  or  quasi- 
historical  evidence  of  antiquity  as  the  AntisUa,  but,  on  the 
other  hand,  is  expressly  connected  with  a  specific  worship — of 
the  Sun.  Festus,  P.  p.  23,  referred  to  above,  p.  141,  runs  thus : 
Aureliam  familiam  ex  Sabinis  oriundam  a  Bole  dictam  putant 
quod  ei  publico  a  populo  Romano  datus  sit  locus  in  quo  sacra 
lacerent  Soli,  qui  ex  hoc  AuseU  dicebantur,  ut  Valesii,  Papisii 
pro  eo  quod  est  Valerii,  Papirii. 

The  latter  part  of  this  note  smacks,  undoubtedly,  of  the 
original  Festus,  or  even  of  Verrius  Flaccus  himself.  Its 
correctness,  however,  may  be  questioned  when  we  read  in 
Yarro  of  861  as  the  Sabine  name  for  the  Sun^,  and  also  take 
into  account  the  suggestioii  of  Curtius  that  the  name  of 
Aureii  (or  AuseU)  is  probably  connected  with  an  Etruscan 
name  Usil  for  the  same  God^^.  The  Atsreln  gradua  men- 
tioned by  Cicero  in  70  B.C.  as  recency  erected,  do  not  appear 
to  have  been  a  aacrilicial  edifice  but  merely  a  permanent 
and  substantial,  as  distinguished  from  a  moveable,  tribunal^*^. 
They  might,  in  later  times,  be  mistaken  for  something  of  the 

See  Dionysius,  4.  62. 
i*i  See  Cicero,  ad  fam.  13.  60;  ad  Att.  3.  17, 
Babelon,  ii.  pp.  141—147. 
VaiTO,  L.  L.  5.  68.  Sol,  quod  ita  Sabini. 

Curtius',  pp.  399,  400.   Compare  Dennis  (1878),  i.  p.  Ivii.  Mommsen, 
Msr.*  ii.  p.  63,  n.  2,  speaka  of  this  passage,  in  Festus,  a8  relating  to  a  QoUheit 
nichtlatiniscJien  Namens  und  ein  eingetoandertes  pUbejiaches  Qeschlecht. 
M  Cicero,  pro  Cluentio,  34.  93;  in  Puonem,  6.  II. 

12—2 
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loinier  diameter.  The  ffens  Aurelia,  I  should  add,  though 
a  distinguished  plebeian  family,  is  not  one  of  reputed  pro- 
minence in  early  times.  Its  iirst  representative  that  I  can 
find  18  the  Consul  of  252  n.a^^ 

Were  it  not  lor  the  Auseli  of  Festus,  I  should  be  inclined 
to  attribute  the  whole  connexion  with  Sun-worship  to  facts 
in  the  life  of  the  Emperor  Aureiian  (see  his  life  by  Yopiscus, 
cc.  4^  5).    On  the  doubtful  date  of  Festus  see  Sources,  p.  90. 

Qeam  Flaminia.  In  the  remarkable  case  of  the  Flaminii 
it  would  seem  as  if  a  new  gena  had  been  formed,  in  compara* 
tively  historical  times,  out  of  the  exceptional  tenure  of  the 
of^CQ  oi  jy'iamen,  by  some  ancestor  of  the  reformer  C.  Flamiuius 
Nepos,  whom  lAvj  makes  the  scapegoat  for  the  Roman 
defeat  at  the  lake  Thrasymenns^.  I  base  this  suggestion 
upon  the  much-contested  letters  PRI .  FL.  on  a  denarius  of 
L.  Flaminius  Chilo  a  money er  of  44  B.C.,  of  which  letters 
I  prefer  to  adopt  the  old  extension,  Primm  Flamen^  meaning 
either  First  to  be  Flamen  or  Chief  Flamen^.  Now  we  are 
told,  on  ihe  alleged  authority  of  Cicero^,  that  the  Flaminate 
continued  down  to  his  time  to  be  a  monopoly  of  the  higher 
Order.  But  I  believe  Cicero  to  be  here  speaking  only  of  the 
three  greater  Flamens  who  undoubtedly  did  remain  to  his 

***  For  the  Btrange  stoiy  (waxefy  from  •ome  Gieek  tooioe),  ol  the  famify 

cognomen  Cotta  (ir^of,  cos)  being  first  given  to  him  ob  iracundiam,  see  VaL 
Max.  (ed.  1679)j  p.  112,  n.  7.  I  do  not  know  the  author  of  the  distich  there 
quoted 

Iraaci  facilea  Cottae  viiltuque  severos 
Fama  ref ert :  domui  nomen  et  inde  datum. 
««»  livy,  21.  63;  22.  3,  4. 

**•  Cbhen  (p.  138)  takes  thin  abbreviation  to  mean  premier  flaming 
though  he  does  not  explain  it  as  above:  Eokhal^s  quattiorvir  primus  fiandae 
mmdat  appean  to  me  better  than  MommaeD*B  primus  fiavit,  but  I  yentuxe 
to  think  that  the  aense  of  neither  is  aatiafaotoiy  Bdbdim,  i.  p.  486). 
Tile  eoggeetion  of  **fint  to  be  HanMn'*  appealed  origiiiBlly  in  Bnays  in, 
Legal  Hbtoiy  (Oxford,  1813),  p.  IM. 

i«»  De  domo,  14.  87.  Failing  patiieians,  he  aaya,  populus  Romanua 
bievi  tempore  nequeregem  saoronim  neque  flaminee  neo  Sahoshabebit^  Ao. 
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time  patrician^.   Not  to  piess  the  15  of  Festns  (Lc.)  and 

the  various  Flamens  individually  mentioned  by  Varro^^^, 
some  oi  whom,  at  least,  it  may  be  argued,  were  later  than 
Gceio^B  time,  we  find  Ciceiro  himseU^^  speaking  of  the 
Flaminate  to  Carmentis  (lee  $  2,  n.  93)  being  held,  300  yean 
before  his  time,  by  a  Plebeian.  I  only,  however,  wish  here 
to  shew  that  the  evidence  of  Cicero  is  not  (  ( inclusive  aj^ainst 
the  possibility  suggested  at  the  beginning  of  this  article,  the 
supposed  plebeian  tennze  of  same  Flaminate  being  however 
obviously  lareated  as  something  very  nnusaal.  In  a  later 
section  1  propose  to  treat  of  the  Pontifical  Board,  which  has 
a  considerable  bearing  upon  the  present  subject^^,  and,  at 
the  same  time,  of  the  possibility  of  the  eztia  minamed 
appointment  having  been  actttatty  made  between  297  and 
217  B.o.^  The  regolarly  formed  cognomen  Fhimimnas  is 
taken  below  under  the  gens  Quinctia  or  Quinctilia. 

Gens  Julia.  The  fanciful  explanation  of  the  name  of 
CSaesar  upon  which  Servius  relies  as  connecting  the  Julian 
^etw  generally  with  the  wonhip  of  Apollo  is  given  above, 
n.  13.  There  is  perhaps  some  support  of  this  explanation 
in  the  curious  praenonien  Vopiscus^  which  seems  to  be  con- 
fined, at  least  in  the  times  with  which  we  are  concerned,  to 
the  ffens  Jtdia;  and,  in  that  gena^  only  occurs  in  the  quasi- 
historic  p^od  before  the  Lieinian  Bogations.  The  same 
note,  however,  of  Bervius,  also  records  the  more  picturesque 

^  See  Fettna,  F.  p.  151,  Majon$,  end  p.  104,  Maximae :  eboGeina,  1. 112. 
^  L.  L.  S.  S4;  7.  4S.   See  generally  my  noCei  to  §  9,  p.  31C 
lit  Brutve,  14.  66,  The  Popyini  hece  mentioned,  eppeeiing  in  tlw 
JVMii  as  CooBuU  with  a  ManUiM,  in  S60       aad  • 

therefore  have  been  a  Plebeian.   See  alao  livy,  7.  38. 

See  §  14,  pp.  430.  437. 

See  Msr.*  ii.  p.  22,  n.  1.  For  the  namiamatic  evidence  on  thii  point 
aee  my  paper  in  Vinop^radoff'a  Essay?  in  Les:*!  History,  p.  150. 

^See  Pliny,  H.  X.  7.  9,  whero  he  apeaks  of  primus  Caesarum  a  caeso 
matria  utero  dictus  (givinG;  the  same  reaaon  for  the  Caesonee  oi  the  g9H8 
Fabta),  and  proceeds  in  §  10  to  dehne  Vopisoos. 
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story  of  tlie  elephant  (Pimice  Caesar)  slain  by  the  Dictator's 

grandfather^. 

The  first  Caesar  that  I  can  find  is  a  Consul  in  157  b.o. 
after  the  second  Funic  war,  and  shortly  before  the  beginning 
of  the  third.  There  are  Jiilii  luU  in  the  Fasti  from  very 
early  days  of  the  Bepnhfic :  there  is  a  Mento  Consul  in  431  B.C. 
(Livy,  4.  26)  and  a  Libo  in  267  (Eutropius,  2.  17).  The  two 
last,  as  well  as  Yopiscus,  look  like  names  of  real  persons: 
nor  does  the  "addition"  of  the  fabulous  lulus,  to  my  mind, 
discredit  the  existence  of  real  early  Julii.  The  legendifry 
descent  of  the  gens  from  Venus  was  adopted  into  the  family 
history  as  early  as  the  latter  part  of  the  second  century 
B,c.^':  at  any  time,  after  that,  lulus  might  be  inserted  as 
a  cognomen  in  the  FasH.  The  prevalence  of  Julii,  with  or 
without  this  heraldic  cognomen^  is  enough  to  prove  that 
the  appearance  of  a  member  of  the  gens  was  traditionally 
regarded  as  probable  from  near  the  begimiiug  of  the  JElepublic 
(see  above,  p.  174^  n.  118). 

The  explanation  preferred  by  Servius,  of  the  connexion 
of  the  ycm  Julia  with  Apollo,  as  has  been  intimated  above 
(n.  13),  only  appHes  to  the  Caesares.  And  Ulpian,  in 
speaking  of  the  Julia  familia  (above,  n.  1)  may  mean  this 
(Caesaiean)  ^mily  only,  which  no  doubt  ended  by  over- 
shadowing all  the  rest.  Although  the  gens  looks  a  very 
large  one  in  numismatics,  the  eoins  are  in  reality  mainly  due 
to  the  great  Dictator,  his  connexions  or  successors. 

^  Possible,  as  a  matter  of  dates,  for  the  third  Punic  war:  but  such  a 
story  fleems  zfttber  to  belong  to  the  moodcL  Bftbelon  (ii.  p.  10)  Tetainmg 
the  alleged  Pimlo  meaning  of  the  wwd,  givee  aaotlier  ezpkuwiioii  of  the 
elephant  on  the  well-known  oom, 
See  Babekm,  iL  p.  3. 

u*  489  B.C.  lulus:  482  id.:  473  Vop.  lulins  lulus:  451  loins  ^jc 
^oSvfJuyrucuv  (Dionysius,  8.  90):  447  id.:  438  Vop.  F.  IuIhr:  135  lulus t 
431  Mento,  Vop.  F.  lulus:  424  lulus,  Vop.  F.  lulus:  408  lulus:  406 
id.:  403  id.:  401  id.:  387  id.:  383  id.:  388  id.:  379  id.:  352  id.:  267 
Liba 
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DionyBhiB  howerer  attribates  a  Upd  tk  ifovaia  to  th^ 

descendants  of  luhis  as  such^*^®,  and  the  Vejovis  Pater  to 
whom  an  inschpUon  by  the  gentiles  Julii  was  discovered  uk 
1845  is»  by  some,  identified  with  Apollo^. 

Oena  Marda.  This  is  not,  like  the  AfiiMa^  and  perhaps 
Atilia,  an  ancient  plebeian  gcns^  which  there  is  some  reason 
to  suppose  adopted  in  Rome  after  beanng  a  higher  position 
elsewhere.  Plebeian  however  it  undoubtedly  is.  The  first 
Haidns  that  I  can  find,  of  a  possibly  historical  character,  la 
a  tribune  of  the  plebs  386  b.o.  Another  occurs  in  311,  and 
another  in  196^*i.  I  think  these  cases  are  sufficient  to 
disprove  Babelon's  assertion  that  the  gens  was  of  patriciaa 
origin^*^.  This  no  doubt  rests  upon  stories  of  descent  from 
Numa  or  Ancos,  and  of  the  exploits  of  Coriolanus,  Ac.,  all  of 
which  I  have  no  hesitation  m  dismissing,  with  Momniscn^^> 
as  the  inventions  of  a  race  really  eminent  in  historical  times^ 
but  hungering  alter  noble  ancestors.  Its  actual  distinctiona 
begin  with  a  consulship  obtained  ten  years  after  that  office 
was  thrown  open  to  the  lower  order,  followed  by  a  dictatorship 
and  censorship,  together  with  repeated  consulships,  held  by 
the  same  person^^.  His  son  bears,  in  addition  to,  or  gub- 
stitntion  for,  the  ^unily  cognamBn  of  Bntilus,  that  derived 
from  his  Other's  office,  of  Gensorinus;  and,  after  the  passing 
of  the  lex  Ogulnia,  is  created  one  of  the  new  plebeian 
pontifis,  while  another  member  of  the  same  gens  becomes  on& 

1**  Dioiiyiiiuti.  1.  70.  It  is  just  possible  that  he  only  means  the  tribunidm 
potesUis. 

^  Babdon,  ii.  p.  6,  and  i  p.  S06.  See  OeUiiu,  5. 12.  11,  and  Paley'a 
note  to  Ovid,  Fasti,  3. 44S. 
i«  livy,  6w  1;  0.  30;  88.  2S. 

^  Babdon,  ii.  pw  ISl.  So,  too,  Cohen,  Bete.  p.  201:  F^llii 
(pu  166)  prafecB  the  old  faahioaied  explanatioB  of  patrioian  and  plebeittk 

families. 

Mommsen,  Forsch.  L  pp.  104,  105. 

a  Maroius  Ratilna,  ooiiial^57  B.a$  dictator  366:  oeoaor  361,  ^ 
livy,  7.  16, 17, 22,  iM. 
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of  the  augois^.  I  pass  over  other  dietinotione  of  the  ^lettf  , 
to  come  to  a  etatemoit  of  the  death  in  210  B.C.  of  M.  Maroius 

rex  8(tcrorum^^^.  This  attribution  of  office  is  regarded  by 
Mommseii  as  suspicious^*',  and  he  points  out  that  the 
plebeian  tribune  mentioned  in  livy,  33.  25  ia  called  Q. 
Marcius  BaUa,  not  Bex^.  There  is  no  doubts  however,  that 
there  are  kter  Mardi  Reges,  among  other  cogmmma  of  the 

It  is  only  of  this  remarkable  cognomen  that  I  have  to 
speak.  It  has  been  attributed  to  the  alleged  Royal  descent 
of  the  Maidi^''**:  but  in  the  ojnnion  of  Mommsen*  with 
whom  80  far  I  agree,  it  could  only  be  referred  to  some  alleged 
previous  tenure,  by  a  Marcius,  of  the  office  of  rex  sactorxtm 
(see  n.  167).  This  fact  is  questioned  by  Mommsen,  d  propos 
of  the  individual  case»  on  account  of  CSioero's  statement 
that,  down  to  his  time,  the  office  could  only  be  held 
by  a  patrician^'^.  I  venture,  however,  to  think  that  the 
somewhat  eiLaggerated  oratory  of  an  advocate  ought  not  to 
be  held  conclusive  against  the  possibility  of  its  exceptional 
attainment  by  a  plebeian^  as  distinctly  stated  by  Livy, 
writing  of  quite  historical  times  (of.  the  case  of  ilaminius 
above,  pp.  180,  181). 

Gens  Pinaria.  The  Potitii,  who  die  oft  so  d  propoe 
(to  account  for  their  non-appearance  in  later  times),  perish 
as  a  penalty  of  being  induced  by  Ap.  Claudius  to  surrender 
their  ancient  trust  (above,  p.  140,  n.  12).  They  were,  accord- 
ing to  Livy,  coupled  with  the  Pinarii,  in  the  cult  of  Hercules, 

Livy,  0.  33 :  Fasti,  310  B.o. :  livy,  10.  Uyy,  27.  6. 

Mommsen,  Forsch.  i.  p.  84,  n.  25 ;  also  p.  104,  n.  73. 
In  the  old  edition  of  Drakenboioh  (1741),  it  is  Bex:  nor  is  thiB  fact 
passed  nnnoticed  (iv.  p.  739,  n.  $  6).   Mftdvig,  Emm.  Iat.  pp.  489,  490, 

has  no  note  on  the  subject. 

"»  P.  Maroius,  171  b.c,  Livy,  43.  1:  Q.  Marcius,  118  B.C.,  id.  62.  I: 
also  in  68  B.C.,  Cicero  in  Pisonem,  4.  8 ;  C.  I,  L.  i.  p.  181. 

Piutaroli,  Numa,  c.  21 :  titietomus,  Caesar,  c.  6. 

Cicero,  de  domo,  14.  38 
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but  were,  of  the  two  gentes,  specially  instructed  by  Evander 
as  aniistites  s(icrV^.  The  8ur\dving  gem^  (Pinaria)  is  clearly 
of  ancient  patrician  stock^'^.  But  of  the  Potitii  there  h  no 
individiialy  historical  or  qnasi-historioal,  for  even  the  aeconnt 
of  the  death  of  every  member  of  the  gensy  in  one  year, 
names  no  specific  members"*.  The  diiUculty  is  that  it  is 
the  Pinarii,  who  are  represented  in  the  legend  as  holding 
the  inferior  position.  I  myself  incline,  with  Mommsen^^^,  to 
belieye  that  the  Potitii  are  a  pure  invention,  as  a  counterpart 
to  the  Finarii ;  the  story  of  the  latter  coming  too  late  to  the 
feast,  and  so  being  sent  eiii[)ty  away,  arising  from  a  play 
upon  their  name  obvious  to  a  Graeco- Roman  legend  monger 
The  real  gems,  historically  connected  with  the  worship  of 
Hercules  as  custodes  or  minitiriy  subject  to  a  special  rite  of 
fasting  attendance may  have  had,  either  generally  or  in 
some  branch  of  their  race,  a  superior  charge  which  was 
tzansfecied  by  the  reformer  Appius,  the  general  opponent  of 
patrician  privilege^  to  a  public  officer,  a  mere  ceremonial 
observance  hetng  kit  to  the  Finarii. 

iMLivy,  1.  7. 

Fs/Hn,  p.  207:  GoIiaii,  p.  247:  a  Finarina  Is  zeeord«d  m  Otmnil  in 
472  B.O.  {FiuU;  lAvy,  2.  66):  w  plebewn  mifitaiy  tribune  in  432  {JFmHi 
lAry,  4. 26) :  as  magUler  equUumt  for  a  semi-idigiotis  oerraeumy  of  ezpiation, 
indSS  (JM:  Iivy,7.3):  as  Ftaelor  in  349  (Ike fint  jMnoti  FlMtor  is  in 
337),  Livy,  7.  26;  8.  15.  Why  Pais,  Anc.  Log.  p.  286,  oaUs  the  Pinaiii 
'*  well  known  falsifiers  of  Roman  history"  I  do  not  know. 

Livy,  9.  29:  Val.  Max.  1.  1.  17. 

Mommscn,  Forsch.  i.  p.  104.  Tho  VuW  and  the  Fj\mi>h(>d. 

See  Plutarch's  Roman  (Jnpifltions  tr.  by  Philemon  Holland  (Jrvons), 
c.  60.  Carmenta  (ib.)  or  Cannentis  (Ovid,  Fasti,  6.  59  and  Dionyaius,  1.  31) 
is,  in  the  GraecLsed  legend,  EvauJer's  mother,  a  prophetess :  in  Latin 
observance,  an  indigenous  deity,  whose  priests  participated  in  the  fasting 
service  of  the  Pinaiii  (Macrobius,  1.  5.  1;  3.  6.  12 — 16:  Ovid,  Fasti,  1.  462 
and  Paley*s  note).  How  **]adie  Deianeiza**  oame  into  ffntansh's  head  (U.), 
I  can  only  conoeive  to  be  from  some  imagined  etymologioal  oonneixion  of 
Neoflas  with  the  well-known  cogttomm^  Natta  of  the  Finarii.  Foe  what  is 
prohahly  the  trne  meaning  of  this  word  see  Festus,  F.  p.  166,  Ncuxck,,. 
fuUonea.  There  are  difficulties  in  this  derivation  (Cocssen',  L  pw  39)^  bnt 
Vaniceic,  L  424^  has  no  hesitation  in  aecepting  it. 
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I  mast  admit  tiiat  there  is  good  deal  of  reading  between 
ihe  lines  here:  but  the  main  features  of  the  story,  as  to  its 

historical  part,  seem  consistent  with  the  true  political 
character  of  Ap.  Claudius,  the  throwing  opeu  of  the  sacerdotia 
by  the  lex  OguLnia  shortly  after  his  famous  censorship,  and 
perhaps  with  a  certain  leaning  of  the  Pinarii  themselves  (see 
Livy,  ll.cc.  in  n*  173).  A  few  other  points  are  added  in 
n.  176. 

Gens  Qoinctia^^  and  Quinctilia.  As  distinguished 
from  the  nomen  Flaminiat  the  cognomen  Flamininns  is  quite 
regular,  the  Quinctii  being  clearly  an  old  patrician  family, 

competent  to  attain  the  highest  position  of  Flamen.  The 
representatives  of  this  gens  appear  in  Cicero's  time  as  holding 
only  comparatively  subordinate  positions  and  of  no  very 
high  reputation^'^  The  relation,  to  it,  of  the  gens  Quinctilia 
is  curious  and  interesting.  The  two  appear  as  distinct  both 
ill  hist(jrical  and  quasi-iiistoncal  times.  In  the  latter  there 
are  three  Quiuctihi :  a  Consul  453  B.C.  anticipating  the 
names  of  a  historical  Quinctilius  Varus  13  B.C.  \  a  mihtary 
tribune  403;  and  a  dictator  appointed  ad  hoc  {cHavifyendi 
causa)  331,  in  a  time  of  pestilence  and  secession^''*.  That 
all  three  bear  the  well  known  cognomen  VaruB  (see  13  B.C.) 
is  a  mere  anticipation  common  enough  in  the  Fasti  (above, 
p.  174).  That  record  shows  no  more  Quinctilii  until  the  case 
last  mentioned — one  of  Augustus^  temporary  or  subsidiary 
consulships-^®^—  but  there  arc  two  or  three  contemporaries  of 
Cicero,  apparently  of  higher  standing  than  the  Quinctii ,  one  of 
whom  may  possibly  be  the  subject  of  Horace's  beautiful  Ode^^. 

This  is  the  old  epelling:  see  Corasen*,  i.  p.  36. 

Sec  the  Index  to  Nobbe's  edition  ol  Gioero:  M  to  Tiogas  and  Ciis* 

jinn 8,  Babelon,  ii.  pp.  393 — 397. 

Livy,  3.  32;  5.  4;  7.  18. 

See  Msr.3  ii.  pp.  1095—1098  Die  Kaiserlichen  Consulate. 
See  the  Index  cited  above,  n.  178.   As  to  Horace,  Odd.  1.  24,  see 
Orelii  B  note  on  1.  18. 


Digitized  by  Goo^^Ie 


Ammicm  to  §  6 


187 


It  18  difficult  not  to  Buppoee  ^6  earlier  Qoizictilii  fictittous, 

and  tlie  later  a  branch  of  the  old  Quinctian  race,  coming  into 
prominence  as  that  decays.  At  the  same  time  I  do  not 
understand  Velleius  spealdiig  of  the  Quinctiiins  Varus 
defeated  by  ArmimuB  as  a  man  of  family  Ukutris  rather  than 
noMia^^,  if  there  were  any  recognised  connexion  between 
these  Quinctihi  and  the  family  of  the  Cincinnati  and 
Fiamixum. 

II.  TOTEMISM 

I  have  suggested  (above,  p.  164)  as  a  possible  explanation 
of  some  gentile  names  that  of  an  emblem  badge  or  nickname. 
It  is,  I  presume,  on  cases  of  this  kind  that  a  modem  anthropo- 
logical speculation,  to  my  mind  untenable,  mainly  rests. 

I  mean  an  occasional  tendency  to  identify  the  Roman  gens, 
and  similar  bodies,  with  the  oldest  tribal,  or  sub-tribal, 
associations  of  savages  in  that  stage  of  human  developement 
called  Totemism,  of  which  we  have  undoubted  surviving 

instances,  and  which,  it  is  suggested,  was  once  normal  or 
universal. 

M'Lennan's  view.  According  to  this  view  the  gem, 
which  is  identified  with  the  dan  or  rather  Horde,  precedes 
the  monandrouB  Family  which  is  derived  from  that  earlier 

and  ruder  condition.  I  have  given  elsewhere  (§  2)  my  reasons 
for  believing  that  this  developement,  if  established  as  a  fact 
at  all,  must  have  been  abeady  attained,  in  the  Aryan  stock, 
previous  to  its  dispersion  and  migration.  I  believe  in  that 
migration  taking  place,  at  least  in  our  direction,  by  Hosts, 
in  some  rude  military  order,  divisions  of  which  afterwards 
formed  themselves  into  kins  or  gentes,  but  which  consisted, 
from  the  outset,  of  Families  fiamed  on  the  paternal  or 
patmrchal  principle. 

Velleius,  2.  117.  2.  Illti^fri^  may  po,«isibly  rofer  rather  to  imperial 
favour  ae  outweighiiig  even  the  higlioat  republican  diBtinctioil.  The  author 
is  courtier  enough.   See  the  last  four  chapters  oi  Book  2. 
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I  may  have  occasion,  elsewhere,  to  note  some  aUeged 

traces  of  totemisin  in  Aryan  races  generally:  what  I  wish 
to  point  out  here  in  particular  is  the  very  slight  resemblance 
of  the  Roman  gena,  as  an  independent  ^ct,  to  any  Totemic 
association. 

In  the  gens  undoubtedly  we  have  the  common  name, 

sometimes — I  should  scarcely  say  usually^— taken  from  an 
animal  or  plant,  the  common  worship,  and  the  supposed 
bond  of  inhented  relationship,  which  are  among  the  charac- 
teristics of  Totem  kinship.  But  the  first  point  seems  to 
me  fairly  accountable  for,  in  the  cases  of  it  which  occur 
at  Eome,  by  very  simple  considerations,  which  have  in  fact 
been  suggested  as  explaining  the  origin  of  the  Totem  emblems 
themseives^^^ — distinctive  product  or  occupation,  emblem  or 
nickname.  Of  the  bodily  mark,  direct  identification  with 
the  Totemic  object,  superstitious  abstinence  from  the  latter, 
or  occasional  euchanstic  partaking  of  it,  I  find  no  clear  trace 
in  any  Soman  gena^^  the  suggested  instances  being  of 
savage  external  races. 

Confarreatio.  To  take  one  striking  instance ;  it 
certainly  seems  to  me  a  very  far  cry  from  the  savage*s 
disgusting  sheep  or  goat  Totem  to  the  decent  religious 
symbolism  of  life  union  and  domestic  duty,  which,  after 
being  more  generally  observed,  was  retained,  in  the  old 
ceremony  of  confarreatio^  for  the  Flaraen  and  his  wife^^. 
The  names  of  animals,  which,  as  well  as  those  of  other 

"»  McLennan,  P.  T.  pp.  206,  207. 

Lang,  Secret  o£  tiie  Totem,  p.  133. 
^  Mliennan,  P.  I?,  pp.  227,  228:  also  we  Lang's  Hagio  and  leligioa, 
pp.  264,  266. 

^  See IMos, P. InpdUktmOa,^  114: iiuneiiid«l»il8emiia»ad Aea. 
4. 374,  '^in  parte  looavi'*  The  nutier  particidan  in  Jevona*  Introdnefeioii  to 
the  tranalation,  by  Philemon  HoUaad,  of  Plutaroh*B  Boroanae  Quaestaooea 
(pp.  zerii,  xoviii,  and  Quaest.  31,  p.  50),  which  alone  approach  to  Totemistio 
ideas  of  purification  (!),  aro  due  to  inference  from  Greek  ritoalior  an  entirely 
different  matter.  See  Suidas  under  Atdt  xc^toy. 
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articles  of  food  or  use,  do  undoubtedly  appear  in  some  of 
the  Boman  gentile  names,  are  eitplicable,  as  I  have  ventured 
to  suggett,  cm  compaialiyely  oidmaiy  and  homely  grounda^y 
a  remark  which  equally  applies  to  mulogamy  (see  above, 
p.  15Q).  Exogamy  will  generally  stand  or  faU  with  Blarriage 
by  Capture,  of  which  the  Roman  proof  is,  t-o  my  mind, 
anything  but  sufficient :  of  the  other  Totemistic  phaenomena, 
ennmeiated  on  p.  188,  I  can  see,  in  the  Roman  geng^  no 
dear  instance. 

Exogamy.  With  regard  to  the  Exogamy,  of  which  we 
hear  so  much,  this  theory  may,  no  doubt,  derive  some 
support  from  the  legendary  histoiy  of  the  fiist  Bomnlian 
tribe,  among  tiie  other  alleged  traces,  or  traditional  leoords, 
of  Marriage  by  Capture.  But  the  whole  of  that  system,  as 
a  Roma  n  institution,  depends,  as  I  have  endeavoured  to  shew, 
upon  very  madequate  evidence 

I  consider  it  waste  of  time  to  attempt  to  account,  by 
humanistio,  or  quasi-eohemeristic,  suggestions,  for  the 
scattered  individual  practices — mainly  due  to  Plutarch's  oUa 
podrida  ol  Romanae  Quaestiones — which  have  been,  in  an 
easy-going  fashion,  dubbed  as  Totemistic  by  one  or  anodier 
modem  specialist. 

Frazer  and  McLennan.  Indeed  among  the  Aryan  races 
generally  I  can  see  very  little  assigned  to  this  particular 
originating  principle  whicli  cannot  be  as  well  accounted  for 
by  veiy  simple  and  intelligible  causes.  And  I  am  the  more 
confirmed  in  this  opinion  when  I  note  the  extremely  cautkius 
way  in  which  Sir  J.  Frazer,  in  his  great  work  on  Totemism 
and  Exogamy  speaks  of  the  existence,  or  otherwise,  of  the 
former  institution  among  the  races  with  which  I  am  con- 
oemed.  After  briefly  laying  it  down  as  certain  for  some 

See  above,  p.  164,  and  bdow,  n.  192. 
See  §  3,  pp.  72,  73s  §  6,  ppw  234,  23& 
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periods  of  ancient  Egyptian  life  and  probable  for  Semitic, 
Greek  and  Latin  races^^,  he  yet  in  a  later  passage^**  allows 
it  to  be  not  proved  for  Aryan,  Semitic  or  Turanian  Stocks, 
and  pays  very  litUe  attention  to  the  two  or  thiee  Gzeek  or 
Roman  piactiees  which  are  often  admitted  to  have  consider- 
able  resemblance  to  Totemic  rites^^^.  Contrast  with  Frazer's 
caution  the  offhand  way  in  which  Pais  speaks  of  names  like 
those  of  the  Poidi,  Aainii,  Suillii,  &c.  as  to  be  explained 
directly  by  the  conception  that  these  races  sprang  from  totem 
animals^,  and  the  confumon,  by  i/he  ancient  priests  of  the 
Palatine,  between  the  strongest  and  most  vitro  ions  animals 
among  whom  they  lived,  and  theii  own  actual  ancestry,  as 
objects  of  Totem  worship^. 

Of  one  remarkable  case,  however,  referred  to  in  the 
passage  last  quoted,  I  have  more  particularly  to  speak,  as  it 
really  appears  to  bear  out,  to  some  extent,  Professor  Pais' 
views. 

The  Hlrpixii  Sorani  of  Mount  Soraete  have  been 
repeatedly  cited  as  eidiibiting  clear  characteristics  of 

Totemism.    The  strange  story  preserved  by  Servius^**  of  the 

1**  Tnaer,  Totemism  and  Exogamy,  i.  p.  86.  For  farther  partiotilani 
see  Roberteon.  Smith*  Religion  of  the  Semites,  pp.  295, 304.  The  three  points 
required  by  him  as  proof  of  early  Totemism  in  "  Kinship  and  Marriage/* 
p.  188,  are  certainly  not  at  all  clearly  established  in  Roman  antiquities. 

"0  Frazer,  ib.  iv.  pp.  12,  13. 

1"  The  October  '^gv'us  (Festua,  F.  pp.  178,  181)  and  the  sacrifice  (?)  of 
the  Lap&rcalia  are  suggested  by  Robertson  bmith  (Religion  of  the  Semites, 
pp.  276,  459),  but  they  do  not  appear  to  me  enough  to  satisfy  his  canon 
mentioned  above  in  n.  189. 

)**  Anc.  Leg.  p.  88,  It  Is,  under  this  point  of  view,  onrions  that  the 
ffmdu,  in  which  the  names  of  animab  oome  Into  the  wmtn,  are  not  only, 
as  they  themselves  indicate,  plebeian'  (eg.  Fwda,  Atink^  AnBis),  but  of 
eomparatiyely  late  appeafaaoe  in  the  hlstoiy  ol  Borne,  belongmg  to  a 
period,  when  we  should  sostedy  expect  totemistic  ideas  to  have  any 
prevalence. 

ib.    Compare  the  stories  of  Acoa  and  Eatmaa,  p.  84,  with  the  aUusion 
to  the  ferocity  of  the  Luperci,  p.  144. 
Servios,  ad  Aen.  11.  785. 
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woIt6b  tracked  to  their  feiid  den^,  and  the  people  thence- 
forth mimicking  wolves,  being  called  by  the  Sabine  word  for 
Wolf  (Hirpi)  and  living  like  wolves,  "id  est  rapto,"  may  be 
confirmed,  in  part,  by  a  historical  survival  of  some  immunity 
allowed,  in  Pliny's  time,  to  a  few  families,  of  that  name,  from 
any  public  service**^.  There  is,  however,  nothing  very 
specially  totemistic  in  the  mountebank  tricks,  or  magic,  of 
these  chartered  Fakirs,  and  of  course  the  usual  explanation 
is  to  hand,  of  a  leader  being  a  wolf,  or  called  Wolf  (see  Festus, 
I.e.).  Still  it  is  not  improbable  that  we  may  have  here  some 
stray  reniiiant  of  a  pre-Aryan  race  retaining:  its  savarrc  rites 
in  a  few  mountain  strongholds  or  pestilential  retreats,  and 
allowed  to  remain,  from  superstitious  motives,  by  the  later 
conquering  race.  The  same  may  be  the  explanation  of  the 
Bear  rites  in  Arcadia  and  at  Branron  in  Attica  (above,  §  2, 
p.  28):  a  maritime  refuge,  in  the  latter  case,  taking  the 
place  of  the  mountain  stronghold  of  the  Hirpini^^  I  may 
mention  the  strange  stories  of  dwarfish  malevolent  creatures 
in  the  wild  comers  of  Scotland,  as  possibly  being,  like  the 
early  heroic  encounters  with  dragons  or  worms,"  not  entirely 
hctitious. 

III.    The  gens  and  the  earliest  Teutonic  gild 

The  Gild  a  stage  between  Family  and  Townahip  or 
Pwriflh.   The  Gild  system  of  the  Anglo-Saxons  has,  as  we 

have  seen,  been  regarded  as  a  sort  of  half-way-honse  between 

the  Family  and  the  Township  or  Borough^^.    If  a  parallel 

There  is  possibly  eome  oonfnsion  with  the  Hirpini  of  the  lake 
Ampsanotus  in  the  south  of  Samnium.  Pliny,  H.  N.  2.  93,  208 :  cf.  Strabo, 
6.  260.    See  also  Festus,  P.  106  Irjnni,  who  makes  irpus  a  Samnite  word. 

See  Pliny,  H.  N.  7.  2.  2,  aod  iServiua  on  Aen.  11 .  787.  788.  See  n.  140. 
As  does,  in  the  case  of  the  Samnifce  Hirpini,  a  lake  of  sulphurous 
exhalations.  Is  it  by  any  chance  allowable  to  compare  the  Ozciian  Locri 
who  were,  if  Hellenic,  among  the  most  backward  racetj  of  that  strain,  and 
from  whom  came  the  colony  of  the  Epizephyziaai  nmadrad  on  abow, 
$  2,  p.  35  ?   See  Groie,  HM.  (ed.  1888)»  u.  p.  216. 

See  mamX^  Stabbe,  a  H.  ok  11. 
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to  die  elements  of  Roman  Polity  is  to  be  made  out,  and  the 

view  here  taken,  as  to  the  primary  function  of  the  ciria 
(§  9j  P»  308),  be  accepted,  it  should  rather  have  taken  that 
place,  as  between  the  Family  and  the  FarM,  But,  in  fact, 
the  time  for  which  we  have  an  appfozimation  to  trastworthy 
record  for  the  Gild,  is,  in  point  of  political  developement, 
considerably  later  than  that,  for  which  we  are  trying  to  infer 
the  early  jEloxnau  condition  of  the  gena  and  curia.  It  is 
a  time  when  general  Sovereignty  has  already  been  fairly 
established,  and  both  gild  and  pariah  have  been  pnt  to  uses 
somewhat  different  from  the  original  ones  of  gens  and  miria. 

Kemble,  Schmid,  &c.,  on  the  original  Gild.  Kemble^^^ 
coDsideiB  gUd  to  express  originally  either  share  in  payment 
or  share  in  imvAtp.  The  former  meaning  is  generally 
admitted:  the  latter  is,  as  it  seems  to  me,  rather  too 
summarily  dismissed  by  Kemble.  He  is  right,  of  course, 
in  rejecting  any  parallel  m  the  dedication,  to  particular 
Saints,  of  the  later  Trade  Gilds^«  But  whether  we  may 
not  suppose,  in  remote  Teutonic  antiquity,  some  reUgums 
bond  of  gild,  similar  to  that  which  cemented  the  <f>paTpLa  and 
curia,  is,  in  my  mind,  open  to  question^^. 

The  Teutonic  gOd  was,  undoubtedly,  modelled  on  the 

itT  Eemble,  Saxons  hk  Bngland.  i.  pp.  239, 240.  Sohmid,  Qesetee^  Iiokb 
tliftt  gegylda  may  mmxk  a  ehanr  in  aaeiiifioe  or  woidiip,  but  that  this  is  a 
seoondaiy  meaning,  that  of  payment  or  oompensation  being  the  fiist.  See 

the  end  of  bis  artiola  s.t«  Oegifida,  pb  580.  Grein,  A.  S.  Worterb.  b.vv.  Oitd 
and  OHdan,  is  to  the  same  effect.  In  our  Anglo-Saxon  laws,  shaM  in 
payment  of  wtirqUd  is  oertainly  prominent:  but  there  is  also  a  Tsgoo  nse, 

in  which  the  word  scarcely  means  more  than  associate.  liebermann  as 
usual  clafisifies  but  docs  not  generalise.  See  however,  in  his  article  of  the 
Worterbuch,  Genmserutchujt,  Noe.  7  a,  b,  c  for  the  earlier  usee  of  tiie  (iild. 

Kemble,  ib.  p,  240,  because  no  trace  of  any  such  hero-worehip  (as  he 
admits  in  the  <pv\ai  and  gmies)  remains  in  our  heathen  mythology.  He 
diBtanguisheei  (in  note  1)  the  dedication  of  the  trade  gilda  to  particular  saints. 

See  the  suggestion  of  Miss  Phillpotts  quoted  in  App.  to  §  4,  p.  134 : 
Eluge,  Oikk,  and  the  elaborate  aignmant  of  Brsntano  as  against  Wilda^ 
English  Gilds  CToalmhi  Smith),  Izxii— bodT. 
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Family  as  ite  aiehetype — on  iha  Family,  too,  in  its  widest 

sense,  as  determined  by  the  rights  and  obligations  of  wergild — 
including  therefore  cogrmli^.  It  was  a  supplementary 
institution,  whether  arising  irom  a  geneial  desire  of  greater 
security  (which  is  rather  Braitano's  Tiew  of  the  old  Teutonic 
association),  or  from  a  particular  deficiency  in  &mily  relation- 
ships. A  recognition  of  the  latter  grounds  for  union  may  be 
discerned  in  a  law  of  Alfred  which  has,  I  think,  been 
already  quoted  by  me.  In  the  very  early  laws  of  Ina  we 
read  of  even  a  tMef,  slain  in  the  act,  having  gegyldan^. 

As  to  the  unifying  religious  tendency  which  was  ap- 
parently present  in  the  Roman  cttria,  see  §  9,  pp.  308  sqq. 

The  religiom  tie  of  the  original  gUd  is,  according  to 
BrentanOy  clearly  commemorated  or  cemented  by  festivities, 
which  c<mtmued  to  be  observed,  like  the  Fomacalia,  with 
more  or  less  license,  in  quite  late  times.  Their  earlier 
history  is  thus  summed  up  by  the  authority  from  whom  I 
have  mainly  been  quoting:  ''After  the  German  tribes  had 
settled  in  fixed  abodes,  ^e  fsmilies  dwelling  in  a  certain 
district  united  themselves  mto  common  sacrificial  assemblies. 
Ab  a  rule,  common  meals  were  connected  with  them,  to 
which  every  one  had  to  bring  what  he  wanted  of  food  and 
drink.  From  this,  the  unions  were  called  Qilds  (see  n«  197). 
When  Christianity,  together  with  its  feligious  fraternities, 
came  to  the  North,  the  latter  amalgamated  with  the  sacrificial 
societies  which  they  found  there,  and  from  this  union  arose 
the  religious  gilds  ol  the  Middle  Ages^.'* 

""^  8ee  $4,  App.  p.  131  and  pMubn.  But  hflteditaiy  toanmiittkm  of 
mettibenhip  does  not  appew  to  eidrt  at  finL  That  stage  of  dmiopeoMnt 
beloiigifattetotiietimeof  TradeorHoid^  WhenitlifeaolMdy 
we  an  ohrioiudy  on  tlie  way  to  the  establidimeiit  of  a  patridate,  and  might 
be  begmning  the  loQg  atvoggle  between  the  (Men  at  Bomo. 

«>i  Alfred,  27.  ina,  16. 

Br^tano,  Pref.  to  Miss  Tonlmin  Smith's  English  Gilds,  p.  Ixxxi; 
see  too  pp.  Ixxxvi^ — Ixxxix.  Gross  (App.  p.  1S9)  is  in  a  sort  ol  negative 
agreement  with  Bxentano  so  iar  that,  although  bo  doee  not  consider  the 

cm.  13 
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Fritli  Gilds.  The  parallel  with  the  curia  ceases  at  the 
above  point.   It  is,  as  has  been  said,  in  a  later  aspect  or 

stage  of  developeinent  that  we  find  the  gild  recognised  and 
utilised  by  the  Saxon  Kings.  It  was  the  interest  of  these 
«arly  Polities,  or  at  least  of  their  heads,  with  a  weak  executiye 
4Ukd  a  general  popular  proclivity,  to  private  war,  that  each 
:man  should  be  in  borh,  or  surety,  i.e.  should  belong  to  some 
fellowship  or  association,  which  shall  take  his  part  in  dispute 
and,  on  the  other  hand,  be  held  liable  for  him.  For  the 
most  detailed  authority  on  this  subject,  which  is  late,  see 
below  (p.  199).  Some  earlier  occurrences  of  the  principle  are 
given  here. 

In  the  infancy  of  Anglo-Saxon  law,  represented  by  such 
names  as  Aethelbirht,  Hlothar,  and  Wihtraed,  if  a  homicide 
absconds,  it  is  only  his  maegas  (kin)  who  are  to  pay  half  of 
the  wergild^.  In  the  slightly  later  time  of  Ina,  when  the 
idea  of  a \  owed  ordinance  or  legislation  is  beginning  to  take 
the  place  of  a  simple  schedule  of  judgements,  but  law  still, 
as  so  often  in  the  Roman  Twelve  Tables,  merely  enshrines 
and  perpetuates  prior  custom,  the  gegyldtm,  whose  claim,  for 
a  slain  outsider,  is  in  dispute,  are  evidently  still  in  one  case 
the  maegas^^^. 

But  in  Alfred's  laws,  while  the  distinction  of  father's  and 
mother's  relations  {Jaedren  maegas  and  mSdren  maegas)  is 
marked,  both  are  dearly  distinguished  from  the  gegyldan^. 

The  subject  of  wergild  is  treated  independently  elsewhere 

(§  4,  App.)  \\  liere  an  endeavour  is  made  to  shew,  by 

early  gilds  to  be  a  devehpement  of  the  kin  or  f  amily,  he  does  clearly  distinguish 
tiliem  from  the  later  gilds  merchant.  The  reference,  in  Brentano,  of  the 
meaning  of  the  word  gild  to  the  common  rneal  &c.  is  perhaps  due  to  some 
vague  connexion  with  the  Wekh  fftoyl  a  lesUyal  and  Breton  goel,  whioh 
have  nothing  to  do  with  A.  S.  gild. 

^  Aethelbirht,  23;  see  Kemble,  i.  ch.  9. 

See  the  style  of  Ina's  laws  {daetnjfsse),  and  his  prologue.  The  partioalar 
enaotment  referred  to  is  in  20, 2L  See  however  Iiw»  64  and  below,  App.  ir. 
p.  201.  *M^]|nd,27. 
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the  rights  and  liabilities  in  question  can  not  be  considered 
as  based  on  agnatio,  in  the  strict  Koman  sense.    It  will 
appear  from  the  two  or  three  casea  of  that  Bubjeet  jiiat 
cited,  that  although  the  gpg^fHan^  for  these  particular  purposes, 
seem  to  have  been  represented,  under  the  very  early  Saxon 
Kings,  by  what  would  have  been,  in  Roman  law,  oognati^ 
perhaps  even  genliks^  any  such  real  or  assumed  rekitiornhvp 
soon  ceases  to  be  regarded  or  considered:  so  that  SybeTs 
statement  referred  to  in  a  previous  section  (§4,  p.  116)  must  be 
taken  subject  to  the  qualification  laid  down  by  a  later  and 
very  accurate  authority,  who  proves,  or  purports  to  prove,  the 
earliest  gilds  no<  to  be  any  actual  developcment  of  the  true 
kin  or  family*"'.   If  the  gild  system  is  to  be  regarded  in  the 
light  of  a  step  between  the  Family  and  the  Township,  it  is, 
as  will  be  seen  in  the  following  Appendix,  rather  in  the  later 
or  secondary  stage  of  FrithgM^  and  its  utilisation  under  the 
form  of  Frankpledge,  than  in  its  remoter  origin  as  a  religious 
semi-family  association,  which  has  been  hitherto  compared 
with  the  Roman  curia.    With  the  still  later  developement  of 
the  Trade  and  Craft  gilds,  and  the  special  formation  of  a 
patrician  order  (see  above,  n.  200),  in  the  Belgian  and  German 
towns,  we  have  here  nothing  to  do. 

IV.  The  Anglo-Saxon  hundbbds  and  tens 

A  secular  division.  In  the  history,  however  slight  and 
obscure,  of  the  first  Teutonic  gMs,  we  have  seen  that  there 
is  undoubted  evidence  of  that  religious  character  which 

appears  to  constitute  a  recognised  connecting  link  of  the 
Roman  gens^  and  which  continues  in  some  degree  through 
the  later  developements  of  the  gild.  But  it  is  in  secular 
northern  inslitutions  that  we  can  trace  the  most  remarkable 

parallel  between  early  England  and  liome.    A  good  deal  has- 

^  Grou»  cited  above,  lu  203. 
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been  Bsid,  in  previous  aectioiis,  about  the  poedbiHty  of  certain 

leaults  in  political  arrangement  arising  out  of  an  early 
marsiialliiig  of  invaders  by  tens  and  hundreds.  The  per- 
sistence of  the  larger  unit  in  the  names  oi  our  own  local 
diyisions  is,  of  couxse,  familiar  to  north  country  men,  and  its 
remoter  origin,  as  a  number  of  warriors,  before  its  adoption 
as  a  land  division  by  Edgar,  is  now  very  generally  admitted: 
but  the  smaller  divisions,  or  associations  of  ten,  which  are 
quite  as  remarkable  and  apparently  as  early,  have  not 
attraeted  so  much  attention  to  their  presumeable  origin, 

because  they  seem  to  make  a  ficsli  start,  as  a  matter  of 
administration,  by  a  comparatively  modera  and  independent 
deyelopement»  under  an  established  Royalty.  I  must  first 
devote  a  short  space  to  a  question  briefly  alluded  to  above, 
Le.  the  hundred  of  the  Anglo-Saxons  considered  as  an  inherit- 
ance from  their  continental  ancestors.  The  usual  identifica- 
tion with  certain  Grerman  institutions  mentioned  bv  Tacitus  is 
obvious^*  The  hufidred  warriors  faom  each  pofftts^  and  the 
hundred  of  the  principeB  who  administer  justice 

through  the  pagi  and  vici  are  readily  taken  to  correspond  to 
the  Anglo-Saxon  hundred  with  its  court  of  freemen,  and  the 
vicm  oi  the  Roman  historian  to  the  Anglo-Bazon  tuMcipet 
as  the  latter  is  actually  rendered  in  the  Latin  version  of 
Bede**.  Whether  these  undoubted  primd  facie  resemblances 
quite  justify  the  generalisation  given  below  (p.  203)  is  no 
doubt  open  to  question.  Yet  we  may  surely  agree  so  far 
with  Kemble  that  some  kind  of  mihtaiy  organisation 
undoubtedly  preceded  the  peaceful  settlement  (in  England) 

»•  Tacitus,  Gemuwiia,  6,  12.  CL  Stubbe,  C.  H.«  i.  p.  36,  n.  1  and 
gener&liy,  pp.  70»  71. 

Tacitus  (c.  12)  apparently  regards  the  vicus  as  a  subdivision  of  the 
pagiM.  Bede*B  viUictu,  who  is  identified  with  the  iungerefa  in  H.  £.  5.  10, 
it  under  one  of  the  mUrapoi  dl  the  (Md  Suoni,  ohm  of  whom*  in  war,  it 
ebotod  to  tak»  ohkf  oommaiid  of  the  gma*  Thegr  axe  not  yot  kin^i  but 
temporaty  milituy  leaden.  Hiet.  EooL  &  lOi  Cf.  howerer  llitliaid*e  |^ 
«no  vero  Kbitu,  Stubbs,  L  p.  45,  n.  2. 
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and  in  many  rapeets  detenmned  itB  mode  and  cbaiaotor*^. 

In  spite  of  minor  racial  differences,  we  may  alao  take  into 
some  account  the  Lex  Salica,  which  is  to  be  regarded  as  a 
Bummary  of  Frank  law  or  custom  in  the  fifth  oentiuy*^^ 
and  which  diBtmetly  lecognises  a  oentanarliis  aa  the 
presiding  officer  of  a  judicial  assembly,  whether  identical 
with  the  thunginus  or  not,  it  does  not  clearly  appear'*^^*. 
The  judicial  assembly  is  the  maUna,  which,  under  a  Kentish 
fonn,  appeals  to  he  identified,  in  a  very  earlj  Anglo*Saacon 
law,  with  the  hundrtd^emei  of  later  times,  another  court 
being  mentioned  in  the  same  law,  which  Thorpe  considers 
to  be  that  of  the  tithing^^. 

That  the  hundred  already  appears,  as  a  territorial 
division,  in  the  laws  of  Clothair,  at  the  close  of  the  sixth 
century,  is  interesting,  as  distinctly  preceding  the  similar 
recognition  of  it  by  Edsrar,  but  I  am  not  at  present  concern^ 
with  that  question,  the  diihculties  of  which,  in  the  var3ang 
extent  of  the  hundftif  wapeiUahe,  &c.^  are  certainly  best 
aceoonted  for  as  Testiges  of  the  actual  settlement^  by  tiie 
hundred  warriors,  in  diiieient  invasion^'^, 

«•  Kemble,  i.  p.  126. 

^  StnblM,  C.  H.*  i.  p.  66.  The  reren.non  Beema,  by  the  note  added  to 
tke  prologue,  to  be  dated  793  a-D.  The  last  words  of  the  prologue  itself 
may  contain  an  interesting  roference  to  the  foundation  of  the  chapel  »t 
Aaoben  about  that  time    See  Hes8ola  and  Korn,  Lex  Salica,  col.  422. 

•**  Stabbs,  lb.  p.  69  seems  to  make  them  identical.  But  see  Kem*8 
not©  on  xlvi.  Lex  Salica  (H.  &K.  col.  535).  The  thuvginus,  I.e.  is  aocording 
to  Kem  the  *^coactor  and  exactor.'"  lie  Iiau  kere  clearly  in  mind  the  old 
explanation  of  gerefa  (§  12,  App.  pp.  400  sqi^.)* 

Thorpe,  i.  p.  31  on  Hlotli.  and  Ed.  S»  an  msdle  (or  nuifki  odVe  m 
Jfim^  Tlie]«kterfcetekMtobetlMOoiirtoftlieliildag(M»bolQiv,pka8S). 
VUsJLJn  it  the  Gothio  nolU  a  mMOoA  plm  (Ulilas,  Mark  7.  4).  Of.  the 
Qxeek  ^tc^  in  all  its  senses. 

^  Stllbbt,  ib.  1 46.  The  wofd  Wapentake,  whether  it  meam  wmtaOus 
or  eafh  rnmorum  (see  Sohmkl,  b.t.  pp.  508»  672)  is  strongly  in  farour  of  the 
warrior  origin  of  the  hundred.  RirJtvg,  Infhe  and  rape  (see  Blackstonc,  i. 
p.  1 16)  have  no  intnnsio  aignificaaoe  beyond  sabdiTision  or  aggregation  and 
possibly  measurement. 

<u  ^jiis  jg  the  Tiew  of  Maorer  and  Kemble.    (Stubbs,  L  p.  100^  n.  2). 
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So  far  the  particulars  above  quoted  are,  to  my  mind, 
sufficient  to  render  most  probable  an  original  Teutonic 
militaiy  anangement  of  a  hundred  men,  conceived  also  as 
acting  as  a  Court  under  the  preaidence  of  th^  chief:  but 
they  afiord  slight,  if  any,  countenance  to  the  idea  of  a  sub- 
division, also  forming  a  subordinate  Court,  or  Civil  unit. 
These  smaller  divisions  of  the  Host  I  only  venture  to  injet^ 
from  an  evidently  pervading  practice  of  the  Anglo-Saxon 
kings  at  a  kter  and  fairly  historical  time.  This  seems  to  me 
to  indicate,  if  not  exactly  a  preexisting  nuclem,  at  any  rate 
some  sort  of  model  or  'pattern  descending  from  those  early 
invasions,  of  which  we  have  only  such  very  doubtful  and 
what  we  might  almost  call  mythological  accounts^. 
Reference  has  been  made  above  to  the  real  or  assumed 
brotherhood  of  the  subdivisions  in  Agamemnon's  army ;  ^tnd 
we  may  assume  somethmg  of  the  same  kind  as  subsisting  in 
the  following.  semi-Hellenic  period. 

Later  g^yldan.  The  actual  or  presumed  relationship  of 
the  small  bands,  by  which  the  actual  Saxon  occupation  of 
England  was  ultimately  effected,  is  a  much  disputed  matter. 
I  do  not,  as  has  been  said  on  several  occasions,  lay  any  great 
•tress  upon  the  tennination-iiii^,  which  occuis  in  so  many  place- 
names,  but  may  be  accounted  for  in  half  a  dozen  various 
ways  witliout  any  introduction  of  that  idea.  There  seems, 
however,  nothing  unreasonable  in  the  supposition  that,  under 
the  general  requisition  of  a  horh  or  surety  for  each  individual 
(above^  p.  194),  there  might  be,  in  any  attempt  at  peaceable 
government,  a  tendency  to  treat  the  inhabitants  of  each 
settlement  as  frimd  facie  kinsmen  (see  above,  pp.  194,  195) 
and  to  regard  the  older  gilds  as  framed  on  the  pattern  of  the 
family,,  and  treat  them  accordingly,  though  they  were  not 
directly  an  expansion  of  it.   Bven  before  the  system  of  the 

^*  Not  unlike  thoeo  erf  Greek  oooapation  between  the  times  described 
in  the  Homeric  poems  and  that  of  thA  HeUa*  which  we  know  in  the  fttsiMi 
and  Peioponnesiap  wan. 
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Frithgild  was  fully  established  we  can  perceive  the  gradual 
substitution  of  memberslup  of  a  gild  for  the  natural  bond 
of  family,  a  substittttion  which  would  be  accelerated  by  the 
mcoming  of  Jdnless  men  and  strongeis  in  a  State  not  yet 
sufficing  alone  to  satisfy  its  members'  claim  for  legal  pro- 
tection. In  one  reading,  at  least,  of  the  law  of  Alfred  cited 
above,  a  recognition  of  tiiis  ground  of  union  is  to  be  seen. 
And  the  gegyUan^  here  spoken  of,  no  longer  belong  to  a 
union  solely  or  mainly  religious.  They  are  members  of  a 
more  secular  association,  modelled  perhaps  on  the  Family, 
but  meant  to  supply  a  mutual  help  and  protection  for 
which  the  Family  no  longer  suffices. 

Now  the  yaiious  classes  of  artificial  union,  of  which  I  am 
speaking,  though  they  agree  broadly  in  their  model,  spring 
otherwise  from  slightly  different  causes,  and  have  different 
objects.  Those,  to  which  I  now  pass,  and  in  which  I  am 
endeavouiing  to  trace  a  revival  of  the  old  military  dedmal 
system,  are  distinotiy  the  result  of  a  weak  Sovereignty. 

Frankpledge.  The  system  generally  known  by  this 
name  is  one  which  only  dates,  to  our  knowledge,  from  a  time 
when  permanent  Boyalties,  as  distinguished  from  temporary 
OhieftainGies,  have  been  established  in  England.  The 
principal  account,  that  we  have  of  it,  is  deddedly  late  (Bdw. 
Conf.  20,  Schmid^,  p.  502).  But  it  is  evidently  a  very  ancient 
Anglo-Saxon  institution,  though  connected  already,  as 
Maitiand  points  out,  with  the  growth  of  seigniorial  jusUce^ 
by  which,  in  the  end,  it  was  displaced. 

But  the  principal  point,  for  which  I  quote  this  authority, 
is  his  admission,  for  pre-seigniorial  conditions,  that  the  "chief 
pledge''  seems  always  to  have  exercised  a  certain  authority 
over  his  subordinate  "pledges'*:  the  yldesta  over  his  nine 
companions  (see  Aethelstan,  6.  3  cited  below),  the  titiiing 
man  over  the  tithing,  the  borsholder^^^  over  the  hork,  the  reeve 
over  the  vill,  though  Moitland  denies  them,  except  m  legal 

P.  and  Hup*  065. 
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l^end,  any  true  judicial  powers**'.  May  we  not  posribly 
.  recognise  in  this  degree  of  headship  some  memory  of  an 
original  minor  captaiyicy  such  as  Dionysius  (2.  7)  describes 
in  the  BeKoB^  of  his  fabulous  heio  Bomnlus:  which  did 
not  reappear  in  the  gens  of  the  strong  Roman  supreme 
government,  but  was  adopted,  in  various  forms,  by  the 
weakness  or  policy  of  the  early  sovereigns  of  the  Heptarchy  ? 

The  names  of  the  difEerent  headmen  referred  to  in  Anglo- 
Saxon  law^  with  one  exoeption^,  will  be  considered,  together 
with  that  of  tribunus,  in  treating  of  Approximations  to 
Sovereignty  (§  12).  At  present  I  have  only  to  deal  with  the 
divisions  of  ten  themselves. 

Aethelstani  6.  3.  The  passage  of  Aethebtan's  laws,  to 
which  I  have  above  briefly  referred,  is  one  of  extreme 
difiiculty,  and  I  can  only  suggest  it^  general  result  with  great 
diffidence  and  hesitation.  The  people  (of  a  general  frithgild 
of  London)  are  to  be  told  o£E  into  tens,  in  which  the  oldest 
man  is  to  admonish  the  other  nine  of  the  statutory  obligation 
imposed  upon  them.  Then  these  tens  are  to  be  reckoned 
together,  and  a  tens-man  with  them,  who  is  to  inform  the 
(under)  ten  of  what  is  necessary  for  the  common  weal,  and 
these  eleven  are  to  keep  the  money  of  their  tens,  and  make 
note  of  what  they  pay  out  or  receive  Ac.,  Ac.***  The  ultimate 
purpose  is  not,  at  present,  in  point ,  noi  shall  1  attempt  to 

P.  &  M.  i.  p.  558,  The  reference  ia  to  Edw.  Conf.  28  which  is  scarcely 
to  be  cUgnified  with  tlie  nwne  of  BtatnftOKy  law.  Oil  tbe  rabjeet  generally  see 
Stabbe*»  i  pp.  93  sqq. 

ThA  gtr^  wbieh  aAme  liae  a  moce  Bpeoifio  tigaifioatkm  and  wiB 
thetdoie  be  omnideied  at  the  end  ol  this  aeotioii  as  well  aa  in  those  on  the 
derelopement  of  Soyereignty. 

Aethebtan,  l.o.  Schmid,>  p.  160. 
Liebermann,  G^eeetxe,  i.  p.  175,  translates  the  words  which  I  have  italicised 
respectively  die  Hundertverbdnde  and  einen  Hundert-obern.  8o,  too,  Kemblo 
(i.  p.  242,  n,  2)  idontifiea  the  ^ym^  with  the  hundred.  The  "artiticial  hfrndens 
or  tUhinga  of  gegiidas'^  (Reeboliin.  T.  C.  p.  416)  are,  I  think,  clearly  f^'?f.f,  I 
cannot  find  any  opinion  e&prtsjstxi  as  to  the  meaning  of  ki/fi/i^n  either  in  PoUook 
and  Maitland'a  iiistory  of  English  Law  or  in  "  Domesday  and  Beyond." 
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explain  how  the  eleven,  distinctly  mentioned  here,  come  txj 
be  twelve  in  a  later  passage^.  I  only  maintain  that  tikis 
one  piovQS  the  existence  of  an  idea,  already  familiar,  of  « 
hundred,  composed  of  sets  of  ten,  men  who  are  here  treated 
by  Aethelstan,  or  his  London  conncil,  as  forming  a  ciTil 
unit.  "I  do  not  for  a  moment  imagine,"  to  use  the  words 
of  Kemble,  ''that  this  was  an  entirely  new  organisation"; 
but  that  it  waa  an  old  one  used  for  a  new  porpose^^^  The 
hyndeHy  indeed,  occurs  in  the  earlier  laws  of  Ina  (before  694). 
The  passage  in  that  law  is  even  more  difficult  than  in  this  of 
Aethelstan.  So  much  only  is  clear,  that  the  bodies  mentioned 
in  it  as  hyndena  are  associations  responsible  for,  or  entitled 
to,  mrgHdf  on  account  of  homicide^. 

It  will  be  observed  that  I  have,  in  the  quotation  £eom 
Aethelstan,  translated  hyndcn  bv  ten,  which  the  sense  of  that 
passage  seems  to  me  to  require,  and  which  was  the  view  taken 
by  Eemble's  predecessor  Price.  This  was  not  however  the  view 
taken  by  Eemble  himself  nor  is  it  now  t^t  of  Idebemiann 
or  Sckimd^^.  lu  the  well-kiiown  Constitution  of  Edgar 
on  the  hundreds,  it  is  obvious  that  the  hundredesman  of  1.  2 
correi^nds  to  titehynden'man  of  Aethelstan,  and  the  ti thing- 
man  of  Bdgar  to  the  y2(2eiito  of  Aethelstan's  ten  men.  Kemble, 
I  must  add,  while  quoting,  in  order  to  differ  from  it,  a  note 

Aethelstan,  6.  8,  §  1.   See  Kemble^e  note,  i.  p.  242,  n.  2. 

Like  the  tithing  and  tenmantale.  Kemble,  ib.  p.  241,  n.  2.  The  former 
{teothing),  literally  a  tenth  part,  is  ajjparently  identified  with  the  hynden  if 
we  compare  the  two  passages  of  Aethelstan.  In  tho  view  taken  here,  of 
an  original  division  of  the  Hoat,  the  diffioulties  of  Stubbs  (C.  M.^  1.5,  p.  93) 
seem  to  disappear. 

Ina,  54.  The  fact  of  their  being  mentioned  in  the  plural  (§  l)  i8 
latlwr  in  bToor  ol  tlie  AyiNfoiw  being  letM  thaa  ksndieck 

^  Or  of  mj  old  iamd  and  oooiUnt  nleioe  in  all  mtMen  ol  Anglo- 
Btasm  hmwt  Ihtrfoaaor  Slnat.  My  own  "view,  tliat  tymbw  ft  a  rftwitwulMW 
InMnAiHitf  WM  tbwootfnotedliybia.  '*ffyaimiaan«4|eotivalfofinfroni . 
kuad,  not  m  dinmntivo:  it  aiMoa  therefore  somethinig  of  oir  belonging  to 
bundled— a  tenth  or  anj  other  part.**  "Hand  alone  means  a  hundred; 
tfie  Buffix  merely  addatheidea^  by  tale  or  reckoning."  Skeat,  £.  £L*  i.  p.  220« 
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of  Price  to  the  effect  of  the  hynden  consisting  of  ten  men, 
accepts,  as  indisputable,  this  meaning  for  Turba  or  Tourbe  in 
the  IVench  cuBtomaiy  Law  (turba  decern  dioumtwr)  and  suggests 
the  identity  of  that  word  with  the  English  thorp  (vicus).  If 
this  be  true,  we  may  possibly  have  a  very  remarkable  and 
interesting  paia.llel  between  the  foundation,  at  Rome,  of  the 
local  gem  and,  in  England,  of  what  Kemble  calls  the  tithiniz  or 
SyldscifBt  oat  of  the  smaller  divisions  of  the  invading  Host^. 

Turba,  thorp,  vicus.  The  terminations  -(on,  -^am,  -hy^ 
and  -thorp,  one  of  which  is  here  referred  to,  indicate  colonisa- 
tion by  difEerent  branches  oi  a  race  which,  in  its  fundamental 
and  national  character  is  practically  the  same.  From  the 
scattered  poation  of  places  bearing  these  names,  and,  as  a 
general  rule,  their  small  size,  we  should  infer  that  their 
respective  settlers  were,  for  the  most  part,  few  in  number; 
so  that  there  is  no  difficulty  in  accepting,  as  nucleus,  a  division 
of  ten,  or  even  of  five,  the  number  generally  made  up  by  the 
reeve  and  his  companions  delegated  to  represent  the  town* 
ship  at  the  hundred  court  in  the  view  of  frankpledge^^s. 

Pearson.  I  may  now  perhaps  venture  to  quote  the 
generalisation  above  referred  to  (p.  196)  which,  in  spite  of 
the  suspicion  with  which  all  generalisations  are  regarded  by 
most  investigators  into  ancient  history,  and  a  particular  note 
of  caution  (below,  p.  203)  by  one  of  our  highest  constitutional 
authorities,  may  possibly  express  with  some  truth  a  law  of 

>M  Kemble,  L  p.  243,  n.  3.  I  givr  lliis  suggeetion,  however,  for  what  it 
is  worth.  I  eennot  make  out  Eemble's  authority  for  the  words  twbot  fto. 
But  the  passage  of  Loiscl  is  correctly  quoted,  and  the  ten  witnesses  are 
possibly  indicative  of  thp  original  constitution  of  a  turba  or  tourbe.  More- 
over a  thorp  is,  no  doubt,  often  a  township;  an  instance  of  which  I  can 
cite  in  my  own  old  home  Ellinthorp  near  Borouphb ridge,  which  has,  in  fact, 
be«n  a  subject  of  recent  litigation,  as  a  sort  of  customary  peculiar,  in  a 
matter  of  county  rating.  But  when  Laveleye  (p.  12)  finds  the  same  root 
in  the  Busaiaji  village  derwnia,  the  German  dor/,  the  Anglo-SezOB  Aorpe 
md  the  French  troupe  or  IxwupeaUf  he  leminds  me  mther  of  Voltaite's  defi* 
sitian  of  etymology.  See,  however,  CnrtinB*,  p.  227,  §  260. 
P.andU.Lp.657. 
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association  prevailing,  under  tiifEerent  names,  throughout 
Saxon  England.  '"To  appreciate  the  Anglo-Saxon  settle- 
m^t,"  sajB  PeaiBon^,  ^*we  must  bear  in  mind  that  the 

conquering  people  were,  in  every  case,  a  little  army,  com- 
posed of  a  number  of  coinpauies,  united  by  blood,  by  language 
and  by  a  common  name.  Each  company,  in  its  turn,  was 
formed,  in  part  at  leasts  of  men  who  bore  the  name  of  their 
chief,  his  gmth  or  foster-brothen,  if  not  actually  his  kin.... 
But,  as  the  family  b(uid  was  artificial,  it  was  supplemented 
by  a  numerical  principle  of  division.  Ten  families  con- 
stitated  a  tithing,  the  eelf-goveming  miit  of  the  State,  which 
is  now  represented  among  us  by  the  parish,  and  ten  tithing^ 
were  a  hundred,  whose  court  administered  justice  amongst  the 
little  communities  themselves.  As  the  people  settled  down, 
the  tithmg  and  the  hundred  naturally  came  to  stand  for  divi- 
sion of  land,  not  for  any  specific  number  of  families/' 

Probable  origin  of  the  Reeve.  That  there  may  be 
here  rather  too  much  anticipation  of  a  later  and  more  settled 
society,  for  the  rough  invading  age,  I  admit :  but  that  some 
model  of  the  subsequent  structure  may  be  pretty  confidently 
inferred  in  the  Teutonic  Hosts  of  invaders,  something,  too, 
xeeembling  the  traditional  order  attributed  to  the  Roman 
Hengist,  I  shall  continue  to  maintain.  The  particular 
caution,  of  Stubbs,  above  referred  to,  rather  applies  to  a 
matter  of  detail  than  to  the  general  principle  for  which  I 
am  contending.  But  it  is  a  matter  of  detail  germane  to 
that  principle,  because  it  bears  upon  the  particular  position 
of  command  here  assumed  for  the  officer  who,  in  my  view, 
ultimately  became  the  Beeve.  Stubbs'  rejection^^  of  the 
inviting  analogy"  of  shire-man,  hundred-man,  and  tithing- 
man  to  sheriff,  hundred-reeve  and  town-reeve,  is  based 
mainly  upon  the  functions  of  the  least  important  officer  as 

Peftnon,  Histoiy  of  England  during  the  Enfy  AgdB,  i.  p.  260. 


Digitized  by 


204 


AFPBNDICES  TO  §  6 


the  '"mere  servant  or  executor  of  the  law."  I  believe,  on 
the  other  haad,  that  we  are  justihed,  both  on  historical  and 
philological  gioiinclfl,  in  attributing  to  the  gerefa  at  older  date 
a  poflition  not  bo  aimply  ministerial  (see  §  12»  App.  p.  409).  The 
continuing  existence  of  a  headman  in  the  smaller  divinons 
of  the  presumed  ongiiiai  Host,  is  not,  indeed,  material  to  my 
theory  ot  lehgious  consolidation  at  E.ome,  nor  is  it  boxne 
out  by  any  clearly  pioveable  historical  conditions  of  the  gem 
and  ewHaP^.  But  the  character  of  the  fnncticms  of  an  office, 
which  is  evidently  of  great  antiquity,  and  which  bears  a 
name  that  has  never  been  yet  satisfactorily  explained  in 
reference  to  our  oldest  materials  of  Anglo-Saxon  law  or 
etymology^  may  have  some  interest  in  comparison  with  other 
styles  of  office  which  haye  been  put  together  in  view  of 
explaining  the  developement  of  ultimate  or  true  Sovereignty. 
I  have  therefore  placed  a  philological  enquiry  into  what  were 
posdbly  the  original  functions  of  the  jjief^a  at  the  end  of  the 
section  dealing  with  that  subject  and  confine  myself  at 
present  to  a  consideration  of  the  original  totonahip. 

The  Anglo-Saxon  tunscipe.  A  theory  which  has  hither- 
to been  rather  suggested  than  directly  expressed,  except  in 
the  passage  from  Peaison,  is  that  the  tumaeipe  of  Anglo-Saxon 
England  was  founded  by  one  of  the  smaller  diyinons  of  our 
invading  Host.  As  to  the  word  itself,  the  termination  gives 
us,  in  point  of  derivation  no  help :  in  use,  the  compounded 
word  rather  indicates  the  whole  thing  as  a  legal  unit,  die 
simple  tun  the  endosed  t^aoe^.  Nor  can  much  more  be 
made  out  of  the  similar  terminations  -mc,  -ham  and  -6^^^. 

Above,  §  u,  p.  lo6;  below,  ^  9,  p.  309. 

P.  and  M.  L  p.  650:  StaUia,*  i  p.  88,  n.  6.  The  fim  was  originally 
tiie/ence  or  M0«.  Giein  hu  in  one  or  two  paasagas  the  inomiaating  com- 
ponnd  wic-Hm. 

*■*  Except  aa  to  tho  partiealar  praoenamee  of  tha  iavaden.  The  wosds 
thenuelYas  merefy  indicate,  like  irt^if,  pogma  and  9^tMt  very  general  and 
ordinary  ideal,  wisk»  ffXi|p»f  whieh  Ims  aapeoifle  aadinpoctaniMgaifieation 
(§d*,  p.  221). 
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But  their  frequent  combination,  in  names  of  places,  with  the 
proper  name  of  a  man,  is  in  strong  support  of  the  theory 

stated  above  ;  the  apparently  patronymic  -i?igs  indicating 
often,  as  we  have  seen  in  other  similar  cases,  peisons  not 
necessarily  descendants  or  even  reUtions^^ 

Special  worahip.  The  occadonal  indications  of  special 
worship  (see  §  5,  p.  139)  among  these  English  place  names, 
are  not,  in  my  own  j>ersonal  experience,  very  numerous. 
They  appear  to  belong  rather  to  the  North  than  the  South, 
and  especially  to  disthcts  distinctly  coming  under  the 
influence  of  tilie  Danes,  whose  peisistent  paganism  is  well 
known**.  But  Kemble  in  his  12th  chapter  of  Book  i 
(Heathendom)  makes  out  such  names  to  be  much  more 
gmeral.  The  posthumous  work  of  Mr  Shore  has  a  very 
copious  index  of  £n|^ish  place  names  the  results  of  which 
ratiier  agree  with  my  own  view.  But  it  must  be  lemembeted 
that  the  preference  of  this  interesting  writer  is  always,  if 
possible,  to  identify  the  specific  element  in  the  -tan,  -by 
&c.  with  the  name  of  some  «tfiiri6e,  derived  usually  from  its 
supposed  original  place  of  residence. 

On  the  subject  of  a  particular  cult  having  long  ceased  to 
be  a  bond  of  union  amons  the  eroups  of  northern  invaders 
in  our  own  country,  sec  the  acute  remarks  of  Miss  Phillpotts 
cited  ekewheie^^.  This  is  a  point  of  consideiable  difleience 
from  the  Boman  units  of  eariy  assomation,  in  which  what  we 
have  reason  to  believe  the  ground  of  their  original  union, 
viz.  religion,  subsists  in  their  later  political  use  but  subsists 
for  little  more  than  that  puipose  alone.  In  our  case,  on  the 

Baldeisliy  and  Thonhj  are  Bug^Bab  instanoes  within  my  knowledge. 
In  the  oniMras  word  ffodofd  mted  hy  SfenblM*  (L  p.  SI*  n.  1)  from  the  old 
talaiidio  eonititation,  there  doea  not  appear  so  much  a  union  primarily 

nnder  T^ligious  motive  aa  a  combination  of  secular  and  religious  organi- 
sation together,  aaoh  as  is  often  the  Tiew  taJcen  oi  the  early  oooatitution  of 
Borne. 

Appendix  to  §  4»  p.  134. 
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other  hand,  any  specific  diffoience  of  cult,  such  as  certainly 
duutactexised  the  taera  of  the  Boman  gem  or  eiim,  had  been 

obliterated,  so  far  as  we  can  judge  from  the  legal  records 
which  have  come  down  to  us,  in  their  uniform  dismissal  or 
condemnation  as  idolatry^. 

Folc  and  popnlus.  For  a  compaiiflon  of  the  Anglo- 
Saxon  Kingdom  with  the  union  of  the  three  Roman  tribes 
into  a  populus,  as  a  local  or  national  question,  distinguished 
from  that  of  the  consolidation  of  difierent  powers  into  a 
true  Sovereignty,  see  the  last  pages  of  $  5  and  the  first  of 
§§  10  and  11. 

Belation  of  the  ten  to  the  hundred.  The  particular  re- 
lation of  the  tens  to  the  hundred — whether  they  are  to  be 
considered  as  anterior  components  or  divisions  of  the  larger 
number,  is  not  a  matter  of  very  maoh  importance  for  our 
present  enquiry.  I  am  myself  inclined  to  take  the  former 
as  the  more  probable  view,  and  the  more  in  accordaiicc  with 
the  remarkable  passage  which  has  been  cited  from  Aethelstan, 
as  bearing  particularly  upon  the  probability  of  an  early 
existence  of  the  minor  army  division  serving  at  least  for 
model  to  the  civil  institutions  that  followed.  In  the  earlier 
part  of  the  tenth  century^^  the  city  of  London  was  apparently 
formed  into  a  lB.Tge  frithgiidy  from  the  regulations  of  which 
we  not  only  gather  much  information  upon  the  internal 
associafions  or  divisions  described,  but  may  conclude  from 
the  familiar  and  unexplamed  manner  in  which  they  are 
introduced^  as  occurs  in  so  much  of  the  Twelve  Tables,  that 
the  ideas  or  originals  had  been  known  long  before^. 

***  See  the  enaotmeato  agaiiut  **heatheii-Bhip*'  aaoh  aa  Cant,  11.  6> 
Sohmid*,  p.  272.  Oomparing  this  with  the  Poeniteutiale  el  Thsodon^  1. 17 
(WaaaeEaohlebeii),  we  aee  th«t  any  apeeifie  woiahqi  of  the  old  faith  ia,  ia  tlie 
timea  with  which  we  have  to  do»  rehgated  to  the  geneial  head  of  idolatry 
and  witchcraft. 

^  Aethelitan*s  reign  ia  from  925  to  940  a.d. 

Above,  p.  194.  Hf/nden,  in  faot,  oooura  as  we  liave  eeenpfevionaly 
in  lna*a  law  64. 
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6a.  common  or  private  ownership 
in  gentilb  land 

MovxABLES  and  immoveables,  p.  207.  Fatrimonium,  ib.  General 
modem  view,  210.  Private  ownership  in  moveables  prehistoric, 
211.  ?  Confined  to  moveables  originally,  ib.  Mancipiuniy  ib. 
Domimts,  enu,  212.  Familia,  pecuniae  ib.  Hortue^  hertdium,  213 
CerUuriat  centuriatvs  ager^  214.  Bina  jugera,  216.  Enough  for  one 
family,  216.  Alleged  Romulian  division,  217.  Distinotion  of 
origiiial  settlement  from  later  ager  pubUcua,  218.  Alienability  of 
heredium*  inUr  vkfoe^  ib.  Testamentary,  219.  Sors,  220.  Saiiire, 
&c.  221.  Conclusion,  222.  Appendix  on  names  of  owner  and 
property,  223. 

CommoiL  ownership  of  land.  The  question  of  gentile 
01  individual  ownership  of  land  arises  to  some  extent  out  of 

enquiry  into  tiie  probable  origiu  of  the  gens  itself  (see  §  5, 
pp.  146,  170J.  But  it  is  a  subject  too  wide  to  be  treated 
merely  as  an  accessory  and  too  interesting  to  be  left  out 
entirely,  although  there  is  but  little  zeally  historical  evidence 
upon  it. 

Nor  has  the  question,  in  speculations  on  early  Roman 
legal  history,  been  always  conned  to  land,  although  I  think 
all  but  veEj  few  fanatics  will  now  agree  that  there  is  some 
difierenee,  in  this  respect,  between  moveables  and  immove- 
ables, and  that  tlic  niaxini,  la  propriete  cest  le  vol,  will,  in 
practical  application,  be  usually  conimed  to  the  latter  class 
(see  below,  p.  211). 

Pfttrimonlum.  A  subject  so  far  back  in  piehistoric 
times  has  generally  no  better  basis  for  belief  than  the  oldest 
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technical  temw  and  their  piobable  derivational  meaning, 
checked,  as  this  always  must  be,  by  later  usage. 

At  the  beginning  of  Gaius'  second  Book  are  two  or  three 
paixs  oi  those  favourite  dichotomous  divisions,  which  often 
ran  across  one  another  so  much  that  it  is  difficult  or  impossible 
to  work  them  into  one  scheme.  We  may,  however,  by 
comparison  of  different  passages  from  the  same  author^ 
arrive  at  some  conclusion  as  to  what  is  meant  by  "things," 
i.e.  articles  of  property,  which  are  "in  our  patrimony." 
They  are,  on  the  one  hand,  objects  of  human  (as  distinguished 
from  divine)  right— jus  here,  as  often,  meaning  ownership  or 
control — on  the  other  hand,  they  belong  to  individuals  as 
distinguished  from  those  which  are  regarded  as  belonging  to 
a  community^.  So  that  the  expression  aunt  in  pairifnanio 
fMMffo  may  be  fairly  rendered  by  the  paraphrase  *'come 
under  the  head  of  private  human  property." 

Patrimoniumy  to  judge  from  the  context,  is  here  apparently 
used  rather  in  the  sense  of  an  aggregate  than  oi  a  right^. 
Fraprietas  nastra,  the  expresaion  in  the  coxiesponding  passage 
of  the  old  Spitome  of  Gaius^  Is  scarcely  a  correct  synonyms, 
unless  it  also  had  come,  as  is  possible  in  the  late  Breviarium 
Alarici,  to  mean  the  aggregate  of  a  man's  means.  In  its 
original  signification,  the  word  patrimonium,  if  old,  as  it 
probably  is,  points,  like  domimum^  to  individual  ownership. 
It  would  seem  to  indicate  the  total  belongings  of  a  pater- 
familias, as  matrinwnium  may  indicate  the  general  status  of 
a  materfamihas^. 

The  latter  part  of  the  word,  however,  is  merdy  a  suffix* — 
it  contains,  in  itself,  no  specific  indication  of  dueendSriUii^f 
as  has  been  argued ;  though  the  adjective  patrimonialis  is  no 
doubt  said  of  some  things  which  came  down  from  a  father. 


i  e.g.  Gai.  2.  1,  2,  »— 11 :  Dig.  1.  8. 1.  pr. 
»  See  Austin,  47,  pp.  817,  819. 
»  See  §  3,  p  79 


<  Gains,  2.  2,  11. 

«  Epit.  2.  1.  1. 

•  Corssen*,  i.  p.  678 


Digitized  by  Goo^^Ie 


IN  aSNTILB  LAND 


209 


and  deBcendibility  has  becoi  employed  as  a  teat-mark — ^ah 
inadequate  one,  to  my  mmd'— of  what  oonetitutes  a  man's 

"property."  On  the  other  hand,  this  desi^rnation  of  a 
"property"  as  the  belongings  of  the  pcUer  appears  to  me  a 
distinct  argument  against  the  view,  sometimes  maintained, 
that  the  Roman  paierfamiUas  had  only  a  sort  of  joint 
ownership  with,  or  trusteeship  ioi,  his  legal  successors  (see 
above,  §  3,  p.  62). 

Amongst  other  words  used  in  the  same  aggregate  sense, 
some,  of  more  general  character,  such  as  m,  bana^faouUaiea, 
have  been  discussed  elsewhere* :  some,  of  special  significance, 
cjucli  as  familia  and  fecunia  have  a  distinct  bearing  on  the 
enquiry  now  before  us,  and  will  be  considered  shortly  here- 
after. 

The  common  ownership,  however,  which  is  contrasted 
with  paiHni€fimm  in  Gains'  Institutes^,  is  not  the  subject  of 

our  present  consideration,  being  that  of  an  entire  pop^dvs 
.  or  civitas — in  the  case  of  air,  sea  and  running  water,  as 
described  by  Marcianus,  that  of  ^'all  nations"  or  the  whole 
world*— whereas  what  is  now  to  be  connected  or  compared 
with  the  developement  of  private  ownership  at  Rome,  is  that 
of  an  individual  Roman  gem.  I  have  therefore  here  nothing 
to  say  about  the  res  communes  and  publkae  and  the  res  nuUius 
— ^with  which  indeed  the  Boman  !bistitutes,  as  dealing  only 
with  Private  Law  or  Eight,  have  little  to  do  beyond  their 
occasional  conversion  into  private  property  by  occupatio, 
aUuvio,  &c}^ 

It  is  in  the  gens  that  an  original  common  ownership  of 
land,  and  even  according  to  some,  of  moveables^  has  been 

maintained,  on  the  evidence  of  old  terms  and  early  enact* 
ments,  or  on  inferences  drawn  from  analogous  cases  elsewhere, 

'  Judspradence,  ii.  pp.  549,  560.  ■  ib.  pp.  646,  646. 

Gaius,  2.  11  oompared  with  Just.  2. 1.  6  and  Marcianus,  Dig.  1.  8.  6.  1. 
•  Dig.  1.  8.  2.  »  GaiuB,  Dig.  41.  1.  7.  6, 

am.  14 
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The  principle  of  common  or  collective  ownership,  particu- 
larly in  laud,  has  been  represeuted,  by  many  inodem 
ftttthorities,  as  prevalent,  if  not  the  rule,  in  ail  very  early 
Msodatioiui  of  m^^.  Partly,  howeyer,  from  migratioiis  or 
conquests,  and  the  consequent  allotment  of  portions  in 
severalty ;  partly  horn  the  almost  necessary  private  character 
ol  the  homestead^  in  any  permanent  settlement ;  and  partly 
from  accretions  to  these  early  beginnings,  absolute  ownership 
in  severalty,  even  of  land,  is  found  to  be  soon  established, 
and  tends  to  become  the  rule,  whether  oollectiye  ownership, 
to  a  diminished  extent,  continues  to  subsist  by  the  side  of  it 
or  no^^. 

Of  these  two  somewhat  conflicting  statements,  the  latter 
appears  to  be  fully  as  well  supported  by  evidence  as  the 

foruier,  which  is,  in  one  of  the  two  authorities  q^uoted,  a 
generalisation  from  a  work  written  with  a  special  object^^^ — 
a  return  to  some  reformed  kind  of  coUective  ownership  in 
kmd,  from  the  evils  which  the  author  attributes  to  the  Roman 
I^acy  of  ^^quwUary  (= individual)  property."  My  concern 
at  present  is  not  with  the  practical  bearing  and  intention  of 
H.  Laveleye's  work,  on  modern  pohtics  or  economics^^,  but 
with  the  probability  of  private  ownership  having  been 
enjoyed,  as  a  fact,  by  the  particular  elements  of  the  early 
Roman  Polity. 

As  regards  the  natural  and  fundamental  division  o£ 
moveables  and  immoveables,  it  is  obvious  that  land,  both 
in  theory  and  ttaditional  history,  lends  itself  more  readily  to 
a  dommou  or  coUeetive  ownezis^p,  which  appears,  so  fu  as 

^  See  imi&f  aUa  Uaine,  A.  L.  pp.  259, 260 1  L&veleye^  Primitive  Ftoperty, 
pp.  837t  338.  fto, 

u  stabfae,  C.  H.  i  oh.  5,  S  3d. 

lu  This  genemHeatioB  k  dnwn  by  M.  Lavelegre  in  the  last  ohaptor  (27) 
el  Primitiye  Property. 

See  Mr  Leslie's  Introdnotioii.  pp.  zz,  zzit  and  the  autbor's  Fze<aoe» 
pp.  zlii— xliF. 
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it  existed  in  the  case  o£  Kome,  to  have  been  that  of  the 

Property  in  moveables  prehistoric.  The  develope- 
meiit  of  ownerahip  in  moyeabiee^,  may  be  fairly  assumed 
as  prior  to  any  recorded  human  experience.   A  suggestion 

that  it  may  have  been  unknown  at  Koine  before  the  reign 
of  Servius  Tulhua^*"  can  scarcely  be  taken  seriously.  The 
words  of  Gains  upon  which  it  was  possibly  based — ^that  all 
ownership  was  originally  ex  jure  QuirUium^ — ^merely  refer  to 
the  distinction  in  modes  of  ownership,  which  had  to  be  made 
when  certain  forms  became  legally  necessary  for  the  transfer 
of  certain  kinds  of  property.  They  certainly  do  not  question 
previous  private  ownership  whether  of  these  or  of  other  kinds. 
That  such  private  ownership  was  at  some  prehistoric  time 
confined  to  moveables  may  be  urged  with  more  shew  of  reason. 

One  of  the  principal  arguments  for  this  assertion  is  based 
upon  the  evidently  clearer  applicability  of  the  old  fonn  for 
the  acquisitton  of  property  ex  jure  Quiritium  to  moveable 
objects — ^notably  perhaps  living  things — than  to  land^*. 
This  point  will  be  more  fully  considered  in  a  special  enquiry 
into  early  Roman  modes  of  acquisition.  At  present  I  shall 
confine  myself  to  a  more  geneial  examination  of  inferences  - 
to  be  drawn  from  old  Latin  names  for  owner  and  for  difEeient 
kinds  of  property. 

This  might  perhaps  be  inferred  from  their  ultimate  tutela  furiosi  and 
inheritance  ex  intcstito  (§5,  pp.  148,  149):  but,  Hke  the  expectant  rights 
of  the  suiy  it  did  not  bar  dispoaai  of  property,  by  the  individual  owner  inter 
vivos  (§  3,  p.  62). 
"  M8r.«  iii,  p.  22. 

^  Huiiliead*,  p.  40.  TEo  passagea  qaotod  in  aoto  14  Le*  dd  not  appear 
to  bear  this  oonatraetion. 
»6aiaB»2.40. 

u  Tfau  atgnmeniy  from  maneipiiim,  lAuoh.  probably  dates  before  tbo 
Serriah  CSonBtitation,  is  certainly  stronger  tban  Gioero's  yagae  aesertion 
that  res,  in  Roranlns*  time,  erat  in  peeore  ef  kcorum  possestionibua  (de  Rep. 
2.  9.  16),  which  has  been  relied  npon  as  evidenoe  that  thero  was  oiigjnaUy 
no  landed  property. 

14^ 
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Dominos,  eras.    Cuq  bases  an  alleged  offfer  in  the 

acciuisition  of  private  property,  first  in  animals,  secondly  in 
slaves  (Sfjim)  upon  the  derivation,  which  he  adopts,  of 
daminm  from  domaire  to  tame^^.  But  it  ia  at  least  as  likely 
that  dommuB  is  connected  with  domui  as  the  niaster,  originally 
perhaps  the  constructor,  of  the  House 

Erus,  the  old  word  for  Master,  occurring  so  often  in 
Plautus,  in  the  old  spdling,  with  the  aspirate,  is  now  generally 
zeoognised  as  wanting  it'*,  and  is  accordingly  separated  by 
Curtins  from  the  root  x^p-^  ^th  which  he  formerly  connected 
it**.  In  this  he  is  not  followed  by  Corssen,  Jherin^,  Cuq^  and 
others  who  still  regard  eriLs  as  the  Taker,  a  meaning  which 
will  suit  almost  equidiy  well  for  moveables  and  immoveables. 
A  more  difficult,  but  more  significant,  word  for  our  present 
enquiry  is  heres,  at  least  in  the  derived  form  heredium, 
which  we  must  consider  presently.  Meanwhile,  a  few  words 
may  be  devoted  to  words  from  a  phrase  m  the  Twelve 
Tables,  which  has  been  pretty  fully  considmd  elsewhere^,  as 
affording  a  significuit  description  of  *'a  Property"  generally. 

Familia,  pecunia.  These  words  have  also  been  occaBion- 
aUy  rehed  on,  as  proofs  that  iioman  private  property  was 
originally  confined  to  moveables.  The  most  probable 
liMlifie^Mm  between  them,  as  legal  terms — a  distinction 
which  can,  I  think,  pa4se  Girard  (p.  250,  n.  4),  be  quite  clearly 
drawn  — will  be  considered  under  the  clauses  of  the  Twelve 
Tables  which  deal  with  the  devolution  of  these  items  of 
property.  At  present  I  can  only  premise  that,  in  my  opinion, 
the  familia,  which  the  agnati,  failing  sui,  were  to  take, 
possibly  included  land  of  the  deceased,  as  well  as  his  agri- 

"  Coq, L p.  79:  see «lio  Jhering^t  »•  p>  161,  n.  215:  Gutiiii^, p.  282, fto. 
^  Jhering,  Lo. :  Oomeii,  Beit.  p.  249:  Cutioa*,  p.  234  on  U§m  from 

root  Sefi  *'von  dft  Hnden*** 

^  See  Wagner  on  Terence,  Andr.  1 83.       ««  Curtius«,  p.  199,  §  189. 
»  Coresen*,  i.  pp.  170,  470:  Jhering*,  i.  p.  110:  0\q,  L  p.  79. 
JuiiBpnideiioe,  ii.  p.  644. 


Digitized  by  Goo^^Ie 


m  GBNTILB  liAND 


t 

213 


cultural  stock  and  plant,  while  the  identilication  oi  faniiUa 
with  the  famuli,  in  the  sense  of  slaves,  is  by  no  means  so 
certain  as  to  found  any  oondmion  of  the  pioperij  in  general 
having  been  once  confined  to  moveables**. 

A  few  words  expressive  of  private  ownership  or  property, 
other  than  those  considered  here,  are  added  in  an  Appendix. 

Hortusy  heredium.  Proceeding  upwards,  from  what  is 
known,  or  comparatively  so,  to  the  unknown,  I  leave  to  the 
last  the 'tradition  of  a  Romnlian,  i.e.  prehistoric,  division  of 
territory,  with  which  our  historiaus  sometimes  be^in^.  The 
words,  on  which  the  present  reasoning  is  based,  come  to  us 
from  the  scanty  fragments  of  the  Decemviral  legislation,  but 
the  things  designated  and  the  usage  implied  were  doubtless 
.already  in  existence,  as  in  so  many  other  cases,  long  befoie 
the  drawing  iip  of  that  Code. 

We  learn  from  Pliny  that  the  Twelve  Tables  contained 
some  provision,  unknown  to  us,  labout  a  lu^rtm  and  a 
heredium^  both  terms  apparently  appljing  to  kmd:  kortm, 
the  smaller,  answering  to  the  later  viUa  (country  house); 
heredium,  the  larger,  answering  to  the  later  horlus^,  Festus 
more  ezplidtly  tells  us  that,  while  hortus  was  the  old  name 
for  the  modem.  viUd  or  counti^  house,  hereiiwm  was  a  small 
landed  estate*.  In  point  of  derivation  both  words  may  be 
ultimately  traced  to  the  same  general  fundamental  idea  of 
that  which  is  occupied  or  taken^.  But,  whereas  hortus,  and 
its  congeners,  merely  add  the  specific  notion  of  endasure^, 

**  See  §  3,  p.  63,  and  Jurisprudence,  I.e. 

"  DionyismB,  2.  7 :  Livy,  1.  13:  and  see  below,  p.  214. 

*^  Pliny,  H.  N.  19.  19.  50.  In  xn  tabuUs  legum  nostrarum  nusquam 
nominatur  Tilla,  semper  in  significatione  ea  hoitiii  in  horti  rero  heredijim. 

FestoB  P.  p.  1C2.  HortnB  apqid  antiqnoB  omnia  villa  dioebatur :  id.  99. 
H«rediiim  pnedinm  pMrmlam. 

^  AboTO^  p.  212,  im.  20, 21.  Bnu  is  eoniuniany  tiandatad  mikimer  hf 
Oermati  elymologen.  8ee  on  neJImai  P.  J.  p.  se. 

*  Compare  its  forma  .in  other  languages,  e^.  Gk.  xV^M-,  Qotiiio,  garit 
(houae),  ffarda  (yard):  me  Skoals  £tym«  Biot.  av.  lard. 
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heredium  has  cannected  witl(  it  the  moie  speoiaUaed  one  of 
being  taken  by  deBoent  or  ifJieritanoe,  hefes  Having  undoubtedly 

signified  this  particular  kind  of  taker,  at  the  time  of  the 
Twelve  Tables,  and  most  probably  from  the  ^t  iormation 
of  the  woid^. 

In  what  connection  these  two  woids  come,  in  the  Oode^ 

we  do  not  know.  As  I  understand  Mommsen,  he  is  disposed 
to  take  hortus,  in  the  modem  sense  of  Jiouse  with  garden,  as 
oonstituting  the  £rst  land  subject  to  piivate  ownexahip  at 
Bome,  sach  ownexahip  being  afterwards  ezteaded  to  a  sinaU 
portion  of  the  general  agricultiiral  land,  which  was  briginally 
common.  The  heredium  he  therefore  considers  a  second 
stage  (see  below,  p.  221) ;  by  the  word  itself  he  understands 
to  be  indicated  descendibility  to  personal  saccessors,  as 
against  resumption  into  the  common  stock :  not  an  cbldffaUan 
to  leave  the  land  to  such  saccessors,  as  against  power  to 
dispose  of  it  inter  vivos^. 

Coming  now  to  see  what  light  legend  can  throw  upon  the 
question  we  read,  by  the  side  of  vague  statements  that 
Romulus  "divided  his  territory  into  thirty  portions,  assigning 
one  to  each  of  hia  curiae,"'  or  "distributed  it  to  his  people^,'* 
the  following  more  explicit  testimony  from  our  antiquarian 
authorities. 

Gentnria,  eenturiatns  ager.  The  century  meant,  says 

Die  besondere  Bedeutoiig  hendUaU  ocseificre,  OoraBon,  Btik  p.  40.  See 
however  below,  p.  228.  The  mffix  td  hm  never  beea  quite  satiflfactoiily 
explained.  Ourtiiu*  oegrtamly  faila  in  the  attempt.  Gf.  pp.  199,  200  with 
S23--638.  OoiiB0ea*8  aaanmption  of  a  rerbal  stem,  hvt-,  oomes  perhape  the 
neaiest  to  enocees. 

Mar,*  iiL  pp.  24,  25  especially  n.  1  on  the  latter.  But  I  confess  that 
I  cannot  quite  reoonoile  the  meaning  suggested  above  with  the  last  sentence 
of  the  note.  Compare  too,  Lc.  p.  26  and  Karlowa,  ii.  pp.  1^50,  351.  Rivier, 
Fam.  Bom.  p.  10,  n.  3  designates  the  h^reiUum  *'Ce  qu'il  (le  pnterfamiUas)  a 
M^u  de  ses  pferes,  et  qu'il  a  ie  devoir  de  transmettre  a  ses  enfants."  Mommsen 
(ffistory)  derives  the  word  directly  from  /lerm ;  it  is  tran^ated  "  land  of 
oo»'b  own  "  by  Dickson  (i.  p.  239,  txL  1901).  But  see  n.  31. 
^  I>ion>'tuufl,  2.  7 :  Plutarch,  Bomiihia»  c.  17. 
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Festus,  in  military  affairs  a  hundred  men ;  in  land  two  hundred 
jugera:  cerUurialtts  ager  being  land  divided  into  portions  of 
that  amount:  so  called  because  Bomulus  divided  sets  of  two 
hiindied  jtigem  to  each  hundred  of  his  subjects'*. 

Varro"  also  informs  us  of  the  two-acre  allotments  given 
first  by  Romulus  to  each  of  his  men,  which,  because  they 
were  understood  to  follow  the  heres^  were  called  a  heredvami 
these  sets  of  two  acres  were  the  first  unit  of  taxation. 

In  another  passage*^  the  same  author,  disregarding  the 
human  centurv,  tolls  us  that  the  Umded  one  whs  first  named 
from  a  hundred  acres  and,  when  doubled,  retained  its  old 
name,  as  the  tribes,  when  multiplied,  retained  theirs. 

Both  the  passages  of  Varro  contain  a  reduction  of  the 
jugerum  into  feet.  Into  this  I  do  not  propose  to  enter,  nor 
into  its  relation  in  measurement  and  superficial  proportion 
to  our  ordinary  land  unit;  but  will  assume  tho  Roman 
jugerum  to  be  about  five-eighths  of  our  acre^;  the  heredium 
therefore  is  little  more  than  an  acre  and  a  quarter. 

In  these  traditions  there  is,  no  doubt,  as  Mommsen  puts 
it,  an  obvious  dating  back,  of  genuine  historical  assignments 
of  public  land,  to  a  prehistoric  time^;  and  a  good  deal  of 
ingenious  argument  has,  as  it  seems  to  me,  been  wasted  on 

**  Festua,  P.  p.  58.  CSentniiA  in  agru  ligmfioat  diiMDt»  jngeia :  in  re  militaii 
oentnm  homines,  ib.  Centiiri»tiui  agw  in  duoena  jngent  definitoi*  quia 
Bomnlns  oenteniB  ooYibiu  dnoeii*  jngera  tribnith  Am  to  the  derivation  of 

century  see  §  8,  p.  286. 

Vairo»  B.  R.  L  10.  Qoentam  as  sntiquos  noster,  ante  bellnm 
Punicam  pendebat.  Bina  jugera,  quod  a  Romulo  primum  divisa  dioe- 
bantiir  viritim  :  qaae,  qnod  heredem  sequerentur,  herediam  appellRriint. 
As  to  the  meaning  given  above  to  quod  with  the  subjunotive  see  Roby,, 
Grammar,  ii.  p.  324,  §  1744. 

Varro,  L.  L.  5.  35.    The  increase  of  the  tribes  is  explained  by  Colu- 
mella (5.  1)  to  be  from  tiie  original  3  attributed  to  Romulus,  see  §  6,  p.  229. 

*^  Anyone  who  is  ouriouB  about  saoh  mattem  may  cooeult  Eyton's  Kej 
to  Domeeday,  p.  90,  and  eompaie  the  paasagee  el  Varro  with  Isidore, 
Origines  16. 15. 

Mn.*iii.  p.  26,  n.  1.  He  take*  the  eoloniitsMiitto  Anxnr  329  a,o.  (livy, 
8.  21),  ae  the  first  nn^nestiopable  iiistanoe.  (ib.  p.  24^  n.  1.) 
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shewing  how  a  small  plot — an  acre  and  a  half  at  most — 

could  never  have  aufticed  for  the  maintenance  of  an  individual, 
still  less  of  a  family^.  The  best  reasoned  authontj,  that 
I  can  find  for  this  view,  is  not  however  hy  any  means,  to 
my  mi|id,  oondtudve.  It  is  based  mainly  on  a  not  very 
intelligible  passage  of  Cato*'  as  to  the  yearly  amount  of 
whecU  necessary  for  the  maintenance  of  a  slave,  with  a  rough 
estimate  of  the  productive  capacity  of  JEloman  soil.  But  it 
does  not  seem  to  take  into  sufficient  aoconnt  the  simpler 
requirements  of  an  age  content  with  very  rude  fare*>,  ^e 
capabilities  of  the  heredium  under  an  intensive  culture,  and 
tlie  probable  contributions  to  this  pnmitive  menage  from  the 
kail-yard,  or  literal  gaiden-patch,  under  a  thrifty  house-wife*^. 
I  assume,  in  accordance  with  proved  analogies,  and  an 
almost  universal  interpretation  of  tradition,  that  some  right 
of  pasturage,  or  even  periodical  agriculture,  in  the  land  left 
common,  accompamed  the  Iteredium^, 

To  wind  up  this  part  of  my  argumodt,  I  think  we  cannot 
but  condude,  when  we  come  to  the  time  of  the  Servian 
reform,  that  private  property  in  land,  to  a  considerable 

**  Giraid*,  p.  261,  n.  1  qnotiiig,  tnler  oUa,  Mommsen's  note  on  "Hut  t. 
p,  252,  n.  1."   See  below,  n.  39.  •»  Cato,  de  R.  R.  c.  66. 

PHny,  H.N.  lS»a8to/ar  aod*t<«0iM»partacii]Ariy  §83:  also  Vano, 

R.  R.  1.  44. 

»»  Pimy,  H.  N.  19.  4.  62, 57.  Of.  tho  holera  described  with  auch  delightful 
gusto  by  Virgil,  Georg.  4.  127 — 148.  This,  too,  when  tho  throat  estates, 
laiif".  udiOy  had  already  been  ruining  Italy  for  two  hundred  years  (from  Cato's 
time).  See  PJiny,  Book  18  passim,  e.g.  8,  36.  Some  of  these  conBiderations 
are  taken  more  into  account  in  the  last  form  of  Mommsen's  note  referred 
to  by  Ginod.  He  adheiet  however  very  poaitivdiy  to  his  flnt  view.  See 
Hist.  L  1^.  239»  240  of  Diokaoii's  translstioii,  ed.  1901,  ficom  the  4tb  Gemea 

*  It  is  stuely  needless  to  quote  parallels  lor  snoh  a  TSiy  widespread 
usage  VBL  early  nations.  I  may  add,  finally,  that  the  possibility  of  «ome 
private  property  in  land  dating  from  the  prehistoiio  period  corresponding 

to  the  reiicn  of  tho  first  kin?,  is  confirmed  by  the  express  attribution  of 
metes  and  bounds  to  the  second.  See  DionysiuB,  2.  74:  Festus,  P..p.  368, 
T&rmimi  and  on  the  subject  generally  below,  %  ld»  pp.  504  sqq. 
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extent,  miiflt  hskve  been  well  establiBlied  before  any  saob 

system,  as  that  which  goes  hy  Servius*  name,  could  have 
been  thought  of.  The  very  probable  identihcati(Mi  of  the 
btnajuffem  with  the  Serviftn  unit  of  taxation  will  be  more  par- 
ticolaily  conaideied  hezeafter :  but  I  must  lemadc  heie  that  it 
certainly  does  appear  to  be  indicated,  although  briefly  and 
obscurely,  in  the  passage  from  Varro  quoted  above  (ii.  ;)3). 

As  to  the  alleged  Romolian  division  of  land,  opinions 
will,  no  doubt^  continue  to  vary  between  thoae  who  zegaid  it 
simply  as  a  fondfol  antioipation  of  historical  allotments  made 
in  later  times,  and  those  who  treat  it,  as  I  understand  Muirhead 
to  do,  in  the  light  of  an  actual  fact.  I  am  afraid  I  must  persist, 
spite  of  all  warnings,  in  my  endeavour  at  a  rationaiistic 
explanation. 

Romulus  apart,  Hkm  does  not  appear  to  me  an3rtbing 

improbable  in  the  niarahalling  of  an  invading  Host  by 
hundreds  and  tens  of  warriors^,  nor  in  the  assignment  of 
portions  of  territory,  at  least  to  the  larger  divisions.  That 
the  smaller  sets  of  ten  may  preferably  have  consisted  of 
persons  rested  to  each  other^  is  concdvable  and  not  pmhaps 
without  parallel  in  our  own  caise*^*.  The  division,  in  detail, 
to  the  mdividual  members  of  the  conquering  Host,  is  less 
likely  to  ha^e  been  the  work  of  such  a  Host^  as  a  whole,  or 
of  its  tnbunuB,  than  of  the  sevezal  snbdiyisions  among 
tihemselves^.   Such  a  virUim  aasignatio,  as  is  attributed  to 

•  See  §  6,  p.  170  &c. 

iSee  §  9,  n.  34,  though  the  Homeric  idea  there  quoted,  does,  I  admit, 
apply,  strictly  speaking,  to  tbe  emria,  or  iti  Qreek  pmikl,  rathar  than  to 
the  gma*  See  hvwvww  Vmogndoff  (Manor,  p.  140)  on  the  aUotment  of 
tmUayiomaegA*;  altoKemhle^ i p. 230 mod Faanoii, above, p. SOS. 
Above,  §6,  pp.  m,  190. 

Compare  the  above  generally  with  Stubbe,  C.  H.*  i.  pp.  10S-114aDd  the 
latter  part  of  Schmid's  article  Hundred.    It  may  be  my  inobservance,  but 

I  cannot  find  either  in  P.  and  M.  or  in  "Domesday  Book  and  Beyond"  any 
definite  jironouncoment  on  this  question.  Round  (Feudal  England,  pp.  97, 
98)  iB  somewhat  against  the  view  here  taken,  which  undoubtedly  smacks  ol 
Freeman. 
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Hhe  Roman  founder,  belongs,  I  must  admits  to  later  timesy 

€>f  oolonistB  publicly  sent  out^:  of  any  earlier  arrangement  of 
the  kind  we  have  no  direct  evidence,  only  legend,  thoii^jh 
we  may  perhapB  be  justitied  in  hazarding  some  inferences  from 
our  scanty  antiquarian  traditions  of  9ortiUio  (see  below,  p.  220). 
Distinction  of  original  settlement  fW>m  later  agar 

publicus.  Ill  any  case,  a  distinction  must  be  drawn  between 
the  supposed  conmion  land  of  the  original  settlement  and  the 
later  ager  pMiciu.  The  former  belong  to  a  primeval,  and 
wbat  we  may  almost  call  a  Horde,  acquisition.  It  is  the 
work  of  gentes^  or  army  divisions  not  yet  coagulated  into 
gente^,  certainly  not  into  a  State;  and  the  territory  acquired 
somewhat  resembles  land  "occupied"  by  individuals  under 
the  Law  oi  Mature  imagined  by  the  later  Boman  Jurists^* 
On  the  other  hand,  the  ciger  pubUeua,  in  the  ordinary  sense, 
c^nsist^  of  conquered  territory  acquired  en  bloc  by  the 
people,  or  State,  as  a  whole,  and  any  distribution  to  citizens 
of  plots  of  land — bina  jugera  or  otherwise — is  a  grant  by  a 
corporate  body  rather  than  an  assignment  or  apportionment 
by  joint  owners  among  their  own  number,  which  is  more 
probahily  the  character  of  the  original  heredium^. 

Alienability  of  heredium,  inter  vivos.  In  the  words 
of  .  Varro  quoted  above — quod  heredem  seqtterentur — ^it  is 
not  dear  whether  de9oend$biUUf  to,  or  inalienability  from, 
heredes  is  predicated  of  the  original  heredium.  Mommsen 
appears  to  claim  for  it  an  ongmal  exclusidn  of  right  of 
sale  by  the  so-called  owner;  which  however  he  admits 
to  have  been  established  for  landed  property  in  general* 
though  not  expressly  for  the  henddum,  by  the  Twelve 

^  See  Karlowa,  i.  p.  92,  also  below,  pp.  220,  221,  and  above,  n.  35. 
See  Qaine,  Dig.  41.  1.  6—7;  Inati.  2.  69:  Fmpomxu,  Dig.  49.  16. 

20. 1.  ftf. 

*•  [Ihc  rurnpasrints  ager  of  Festiis.  P.  p.  40  s.v.  l^t  over  by  the  diinsores 
•  agrorum  aa  Isidore  (Oiig.  15.  13)  telis  us,  bel<uigB  obTiousiy  to  the  later 
^stem. 


Digitized  by  Goo^^Ie 


IN  OSHnUB  ItAND 


219 


Tables.   It  is  oertamly  difficult  to  feocmcUe  the  provisions 

of  usucapio  as  to  B,  fundus  in  that  Code,  with  anythdni?  but 
an  unrestncted  power  of  alienation  inler  vtvos:  or  the 
limitation  in  the  case  of  the  legmdaiy  RomuloB,  with  the 
full  power  of  alienation  which  may  be  inferred  from  the 
boundary  law  of  the  legendary  Numa  (above,  n.  40). 

It  must  be  remembered  throughout  that  the  reasumug 
about  the  original  heredium  applies  pnacipally  to  the  case 
of  the  original  patrician  gmteB*  To  a  considerable  extent, 
no  doubt,  tiie  institutions  of  this  cirde,  which  certainly  at 
an  early  period  became  closed,  were  copied  or  iipjilied  in 
similar  bodies  (stirpes)  formed,  at  Rome,  among  outsiders^^ ; 
for  the  laws  of  deyelopement,  so  far  as  the  mere  fact  of 
gentile  association  went,  had  nothing  intrinaicaUy  peculiar 
to  patridui  cases,  but  might  be  equally  prevalent  under 
similar  circumstances  elsewhere.  But  it  is  possible,  as  is 
suggested  by  Karlowa^'"",  that  the  formal  incorporation  of 
the  plebeians  with  the  old  gentile  community,  and  the 
general  reorganisation  of  land  tenure  and  militia  duty  in 
the  Servian  system  would  go  to  confirm  the  acquisition  of  a 
complete  right  of  alienation  of  landed  property  infer  vivos. 

As  regards  testamentary  disposition,  to  judge  by  what 
remains  of  the  Tw^ve  Tables,  the  power  to  appoint  hereda^ 
or  at  least  to  select  among  those  who  would  be  entitled  to  suc^ 
ceed  on  intestacy,  does  not  appear  to  have  been  in  any  way 
limited  by  the  Code,  as  to  the  class  of  property  cojicemed, 
though  the  power  of  wiUing  away  from  the  heres  by  legatum 
was,  according  to  Ulpian  and  Paulus^,  confined  to  the 
pecunia  or  res  nee  maneipi, 

§  7,  pp.  260  sqq.  and  M«r.»  lii.  74. 

Karlowa.  ii.  p.  353. 

"  Ulpian,  11.  14:  Paulus,  Dig.  50.  Ifi.  5^.  pr.  r  admir  mper  pecunia 
tutelave  suae  rei.  Compare  the  fnmilia  pecunmque  of  GaiuH,  2.  104  which 
may  indicate,  in  the  testamontary  mancipation,  an  inoreaae  of  teetatoiy 
power  over  that  referred  to  by  Pauluu,  l.c. 
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A  oertom  control  was  exerdsed  by  the  Cmiate  asBembI  j 

over  the  alieaation  of  a  pioperty  per  universiMem  by 
arrogatio  and  the  earlier  forms  of  testation  (see  below,  §  10, 
p.  373  and  §  14,  pp.  442  sqq.).  But  this  control  did  not  lelate 
exdnavely  to  land,  and  pertained  to  the  gentile  state^ 
generally,  rather  than  to  the  residuary  interests  of  the  gens 
or  Family.  It  was  matter  of  national  interest  or  policy,  not 
a  question  of  common  oi  piivate  owneiship. 

Son.  I  have  hitherto  postponed  oonaideiation  of  the 
idea  oi  aXieimevdy  wMch  occnis,  from  time  to  time,  in  our 
notices  o£  the  passage  from  common  to  private  property  in 
land. 

Frontinns,  in  treating  of  the  first  measurement  of  land, 
computes  tiie  contents  of  a  jugerum  and  of  a  quadfotuB  ager 
consisting  of  two  jugera.    This  was,  according  to  him, 

originally  called  a  sorSy  and  this  measure,  when  drawn  into 
hundreds,  a  centuria^.  I  do  not  vouch  for  the  perfect 
accuracy  of  the  translation,  but  I  think  it  is  dear  that  his 
cetUufia  is  the  land  ee/tUwria,  or  cenluriaius  ager  of  Festns 
quoted  above  (n.  32),  and  that  the  sors  is  the  old  hcredinm. 
The  word  sors  itself  is  explained  by  Festus^^  to  be,  in  one 
sense,  a  man's  pcUnmonkm^  in  another,  the  answer  of 
Heaven  to  enquiry  by  drawing  lots.  Varro^  in  the  some- 
what obvious  statement  that  son  is  ^tiod  mum  fit  Mffe, 
incidentally  notes  the  special  use  of  the  word,  in  loans  at 
interest,  to  mean  the  principal.  This  use  is  best  accounted 
for  by  the  analogy  of  landed  property  as  opposed  to  its 
produce'^. 

^  See  JlMimg*,  i.  p.  205. 

*^  Frontiniis, 2.  SO:  Blume,  eto.»  Sclirifteii  der  BSm.  Feldmeeser,  p.  30 : 
Bnma,  Fontee  laris*,  p.  249.  This  passage  Ja  not  very  olear  and  k  omitted  in 
the  later  editiims  of  Bnine.  Gf.  Varro,  L  L.  S.  31;  «.▼•  Ag«r, 

Festus,  F.  p.  296  s.r.  and  P.  p.  72,  Dittftkmet, 

»*  Varro,  L.  L.  6.  183. 

**  Fenus,  to  whioli  tors  is  opposed,  is  well  eompaied  by  Onrtiiis*  (pp.  20t, 
304)  with  rte«ff. 
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On  tiie  whole  there  is  no  difficulty,  or  straining  of  natural 

mcauing,  in  taking  sors  to  be  an  assignment  of  lerniory  by 
lot.  This  transition  of  meaning  certainly  occurs  in  the 
Greek  KXrjpo^  as  early  as  Horner^,  and  in  oonjunotion  with 
an  epithet  shewing  that  the  KXUpo^  consbts  of  land,  as 
distinguished  from  an  olieos^.  The  connexion  of  the  lot 
with  measuring  lines  and  heritage  will  occur  to  any  reader  of 
the  Old  Testament  accounts  of  Jewish  conquest,  and  the 
mejbaphorical  langnage  of  *  the  Psalms.  When,  i.e.  at  what 
stage,  and  for  what  persons,  the  individual,  the  gem,  or  the 
military  division,  the  use  of  the  lot  came  in,  we  have  no 
direct  evidence  enabling  us  to  decide.  The  various  expres- 
sions cited  above  are,  to  my  mind,  in  favour  of  an  assignment, 
by  consent,  of  a  certain  di^fiot  to  one  of  the  larger  army 
divisions  generally,  and  the  subsequent  subdivision  of  such 
district,  amongst  its  assignees,  in  measured  portions,  by  lot. 
This  does  not  quite  agree  with  the  conception  of  Mommsen, 
if  when  he  speaks  of  the  hereddum^  as  a  second  stage,  he  means 
that  the  kortus  or  homestead  is  fint  separately  acquired,  in 
private  ownership  (he  does  not  say  how,  see  above,  p.  214) ; 
and  there  is  certainly  less  improbability,  in  the  above 
suggestion,  than  in  the  idea  of  a  scramble  for  the  best 
iameiteadSf  and  a  jBvb^equent  allotment  of  the  patch  for 
culture.  A  penodic  change  of  the  latter,  for  temporary 
enjoyment,  has-  no  doubt  its  parallels  in  alleged  medieval 
custom  of  our  own  country^ ;  but  there  is  little  or  no  Roman 
evidence  for  such  periodic  enjoyment  either  generally  or  in 
connexion  with  the  lot. 

Sortire,  d^c.  In  leaving  the  subject  of  the  ht,  as  a 
method  for  assignment  of  shares  or  heritages,  I  cannot 

»*  Homer,  D.  16.  498;  Od.  14.  64.  "  ajo^^aroj. 

See  Seebohm,  Englkh  Village  Commtinitiee,  pp.  239,  240,  Lewis, 
Ancient  Laws  of  Wales,  Pt.  i.  ch.  5,  &c.  T  am  bound  to  admit  that  Mr 
Lewis  appears  to  consider  most  of  the  divisions  which  I  attribute  to  an 
wly  militaiy  arrangemeckt  as  matter  of  later  assessment. 
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refrain  from  iome  notice  of  the  manner  in  which  it  seems  to 

have  beeu  ph\'Sically  wurked,  on.  account  oi  bome  cuxiou^ 
results  m  iiiodeni  language. 

The  remarkable  expression  of  Homer,  that  Ajax's  lot  leapt 
out  of  the  helmet,  which  Nestor  shook  (H.  7. 181, 182),  points 
to  some  means,  human  or  mechanical,  of  making  the  slips  of 
wood,  ou  wiiich  the  names  were  written,  co)/ie  forth,  or  appear 
to  come  forth,  in  a  certain  order,  imtoniaticaUy,  as  skewing 
the  intervention  of  supernatural  power  (see  above,  n.  51). 

It  seems  incredible,  but  I  beheve  it  to  be  true,  that  the 
modem  words  sorHr  kc,  are  most  probably  derived  from  this 
circumstance^^,  in  what  we  call  drawing  of  luts,  which,  latter 
phrase  connotes  an  entirely  difierent  class  of  ideas,  as  does  the 
Latin  word  tars — i.e.  that  of  uMnff  one  after  anMer^  cf .  teriu^, 
Condiuiion.   The  hypothetical  conclusions,  at  which  I 
have  thus  arrived,  are  submitted  with  very  various  degrees 
of  confidence.    That  there  ever  was  a  period  of  coininunity 
in  moveables  at  Kome,  or  a  restriction  generally  upon  their 
alienation,  I  think  in  the  last  degree  improbable.  Moveables 
are,  it  is  true,  peculiarly  capable  of  the  form  of  alienation 
{mandjnum)  generally  attributed  to  tiie  Servian  system, 
which  is  at  least  as  old  as  the  beginning  of  the  Republic. 
Bat  that  system  afiords,  according  to  the  ablest  among 
modem  interpreters  of  it,  strong  evidence  that  the  principle 
of  private  or  seversl  property  in  land  had  already  become 
thoroughly  established:  in  fact  the  ori!j;iual  community  of 
land,  whether  among  the  gentiles  or  some  larger  body,  is 
much  more  matter  of  inference  and  ailalogy,  than  is  several 
landed  ptoperty.   The  peculiar  form,  and  publidly ,  required 
for  the  transfer  of  property  in  land  and  agricultural  stock 

See  the  very  inter^ting  article  in  Pianigiani  s.v.  Sorte  and  Sorfirp, 
also  Curtiufi*,  p.  354.   For  other  explanations  Diez  (ed.  Donkin),  s.v.  sorlire. 

**  Wooden  tablets  arranged  upon  a  string  are  suggested  by  Momnicien, 
Uittt.  (Dickson,  1901),  i.  p.  229,  d.  1.  But  I  do  uot  sec  how  the  haud  of 
Hflaven  ig  to  come  in. 
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(famiUa),  lesnltad  from  the  primttry  importaiioe  of  sach 

property  in  a  system  of  ro<Tistration  for  jmrposes  of  taxation 
and  graded  military  bervice.  It  would  seem  probable,  from 
the  special  leguiations,  whatever  they  were,  in  the  Twelve 
Tables,  as*  to  the  heredmm  and  the  hortuB^  that,  whether  the 
homestead  was  or  was  not  tlie  first  portion  of  the  conquered 
territory  enjoyed  in  severalty,  a  certain  small  allotment,  as 
well  as  the  agricultural  stock  connected  with  it,  was  bound 
originally  to  go  to  the  legal  personal  repiesentative  of  a 
.  deceased  Roman :  other  property  (the  pecuma  or  m  imc 
nioftef^*),  might  be  left  away  from  the  herea  by  legcfym. 

On  the  circiinistances  of  the  allotment  of  a  keredium  we 
have  no  evidence :  all  is  pure  hypothesis.  It  seems,  to  me, 
more  probable  that  this  may  have  been  done  by  the  gem^ 
or  the  nudeus  of  a  gens^  amongst  themselyes,  tmo  idu,  than 
that  the  homestead  (hortus)  was  "occupied"  first  by  the 
individual  warrior,  and  the  heredium  assigned  after. 


Digitized  by 


t 


APPENDIX  TO  §  5a 

Names  of  owner  aud  property,  p.  224.  Enclosure,  ZcCr  (pKfios, 
Hercules,  225.  Dormtiiis,  dfa-rruTT]^,  226.  Kvpios,  ib.  Ems,  227, 
Krdpea  and  root  tcra-,  ib.   Mine,  thine,  idtor,  228.   Frivus,  ib. 

On  the  subject  of  this  section,  as  on  many  other  early 
social  questions,  I  have  ventured  to  consider  etymology  and 
the  explanation  of  archaeological  writers  as  famishing  a 
more  secnre  basis  of  reasoning  than  either  philosophical 
theory  or  the  traditions  which  pass  for  early  history;  though 
I  must  maintain,  as  against  the  thoroughgoing  scepticism  ol 
such  as  Prof.  Pais  and  his  school,  the  possibilil^  ol  discerning 
certain  types  or  principles  approximating  to  troths  in. 
traditions  of  an  obviously  national  or  indigenous  character. 

Several  fundamental  or  prevalent  terms  for  owner  and 
property,  in  the  Indo-European  group  of  languages,  have 
been  already  considered  in  the  present  part  of  this  work  and  in 
that  on  Jurispradence  which  preceded  it*  A  few  otiiers  which 
have  not  so  prominently  claimed  my  attention  are  here  added. 

Bnt  I  must  begin  with  a  necessary  disclaimer.  It  is 
solely  with  a  view  to  the  historical  development  of  Koman 
Private  Law,  and  ol  Boman  Constitutional  Law  as  connected 
with  Private,  that  the  enquiries  in  this  volume  are  pursued. 
Their  object  is  not  the  economic  history  of  Rome,  or  its 
coniparLsoii  with  that  of  other  countries.  Consequently, 
.  such  a  work  as  that  of  M.  Laveleye  (on  Primitive  Property) 
is  only  used  by  way  ol  illustration.  With  his  main  theeis— 
the  advantages  of  communal,  as  distinguished  from  individual, 
Property  in  Land,  and  the  possibilities  of  its  modified  re- 
institution — I  have  nothing  to  do.  I  can  only  employ  some 
of  the  matenais,  which  he  and  others  have  so  laboriously 
ooUected,  as  analopes,  assisting  me  to  piece  out  the  very 
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slight  amount  of  evidence  whicli  we  posdees  as  to  tlie  ohginai 
constiitQeat  eleminte  of  tli6  Bonm  State. 

Witii  xegaid  to  the  immediate  subject  ol  tlie  ptesent 

seetion,  M.  Laveleye  describes  "the  Romans"  as  having 
passed  through  the  t^^■o  yucccHsive  stages,  of  the  \' ill  age 
Community  and  the  Family  Community,  before  they  establish 
(w^ch  they  ate  the  fiist  to  do)  ezdusiTe  individual  pioper^ 
in  hmd^.  By  the  two  stages  he  appotentiy  means  what  I 
prefer  to  regard  as  two  aspects  of  the  gens.  I  cannot  exactly 
identify  these  with  stages  that  I  can  recognise:  but  I  am 
willing  to  admit  a  gweial  community  of  land,  once  6zisting» 
lor  a  short  time,  between  the  individual  men  or  &milies, 
constituting  a  division  of  the  original  host,  or  a  nascent  ffent. 
As  to  exclusive  individual  property,  it  seems  to  me,  that  such 
property  must  be  recognised  in  the  Roniau  paterfamiUai^ 
certainly  as  regards  moveal^es»  from  the  beginning,  and  as 
legiads  land,  ftom  a  very  early  period,  only  preceded,  in 
fact,  by  an  invasive  conquest,  and  the  temporary  community 
above  referred  to. 

How  the  gentea  combined  to  form  the  curia,  and  the 
ciifMis  were  reorganiMd  into  the  State,  is  a  question  wldch. 
has  been  partly  answered  in  |6  and  will  be  conlaniied  in  §  ^ 
in  my  further  investigation  into  the  gradual  approximations 
to  the  idea  of  true  Sovereignty. 

Meanwhile — to  return  to  a  consideiation  of  the  names 
for  aumer  and  proper^f^ihe  former  seem  generally  to  indicate 
eitiiier  the  headship  of  a  household  or  acts  of  physical 
acquisition ;  the  latter  either  the  most  important  groups  of 
living  creatures  subject  to  such  head,  or  proximity  to  his 
person,  perhaps  as  being  acquired  by  him. 

XaelcMnura  is  deariy  a  very  early  idea  with  reference  to 
land  (above,  p.  217).  It  has  indeed  been  questioned  whether 
the  Hercules,  who  was  obviously  an  important  object  of 

Lmtaye,  FMm.  fnyparfcy,  oh.  IS,  p»  16S. 
am  15 


Digitized  by 


22G 


AJPFESmX  TO  §  5a 


early  rustic  worship  at  Rome,  may  not  have  been,  in  reality^ 
an  indigenous  God»  of  the  dasBf  instead  of  ike  Knight^enant 
Son  of  Alcmena*^. 

Dominns,  8fo^ir^n|9.  Of  private  or  several  ownership,  as  a 
juridical  abstraction,  we  of  course  find  no  early  attempt  at 
definition :  such  a  complex  of  rights,  in  the  unsophisticated 
thought  of  ancient  times,  was  no  doubt  simply  conceived  as  the 
master^s  power  to  do  what  he  likes  with  his  own.  I)<minium, 
however,  has  been  considered  elsewhere,  and  one  of  the  many 
derivations  suggested  for  dominus  has  been  compared  with  our 
own  "  Lord  I  am  rather  inclined  now  to  prefer  Brugmann's 
connexion  of  this  word  with  donmi^  which,  in  its  turn,  is 
obviously  traceable  to  the  root  dem-y  possibly,  further  back, 
to  that  of  da-  {binden),  as  the  wattled  enclosure^^.  So  too 
the  Greek  word  BeaTrorrjf;  may  mean  the  protector  or  main- 
tainor of  the  house,  if  we  accept  the  least  unsatisfactory 
among  the  five  explanations  given  by  Curtius  for  the  first 
part  of  this  difficult  word^. 

The  si^ilications  of  pater  and  familia  have  been  dealt 
with  already  in  §  3  and  Jurisprudence.  Kup^o9,  another 
word  for  the  head  of  the  family  (most  probably  with  reference 
to  wife  and  children)  is,  no  doubt,  the  mighty  one  {Maekig^ 
Hen),  compared  by  Curtius**,  inter  aUa^  with  the  Cornish 

^  There  was  undoubtedly  more  than  one  Hercules  (Pliny,  H*  N.  11.  17. 
62).  The  MmUceUm  amma  scarcely  accounted  for  by  the  one  strange  story 
of  superhuman  strength  (id,  7.  19.  83).  The  idea  of  a  native  Hercules  or 
HptcuIub,  protector  of  enclosures  {like  the  Greek  ZfA?  ^p^f^toj)  was  formerly 
suggested  by  Mommsen  fT"^nterital.  Dialect,  p.  262),  and  accepted  by  Breal, 
but  appears  to  bo  abandoned  by  the  former  in  later  editions  of  his  History, 
gee  Dareuiberg  et  Saglio,  urticie  Hercules,  iii.  p.  124,  n.  36. 

<^  Jurisprudence,  ii.  pp.  738»  739,  n.  13.   See  also  above,  p.  212. 

•t  Cnrtins*,  p.  234. 

id.  |377,  pp.  282»  283.  For  the  9teond  pert  eompue  Ckirtiiie,  §348» 
p.  260  with  Conmn*,  L  p.  424. 

M  Pp.  158, 160.  To  the  notee  there  should  be  added  Festus,  P.  p.  38.  Heree 
apud  antiquos  pro  domino  ponebatnr.  But  this  n  piobebly  meielylft  oomio 
liberty.  See  Pkatna*  Men.  3.  2.  28. 


Digitized  by  Google 


Asmma  to  §  5a 


22Y 


Caur  (gigas),  in  the  Teduplication  of  which  word  we  may 

recogDise  aii  old  friend  (or  old  friend's  enemy)  Corcoran. 

us,  with  its  somewhat  questionable  descendant  heres, 
has  been  explained  above^^  and  we  have  also  seen  how  famHUa 
and  7;6ctinfa^,  as  names  for  difieient  kinds  of  property,  throw 
some  light  on  the  questions  discussed  in  the  present  section. 
To  this  latter  class  of  words  belong  xrep^a,  Krrjvo^  and  ktIXo^. 
The  ^t,  and  most  general,  woid  comes  to  us  nevertheless, 
in  early  usag^,  exclusively  in  particular  connexion  with  the 
ancient  practice  of  doing  honour,  or  service,  to  the  dead,  by 
burying  with  him  his  choicest  possessions'^^,  but,  though  most 
interesting  in  this  connexion,  does  not  give  us  any  help  as  to 
the  original  conception  of  the  possessions  themselves. 

Ktipta  and  root  mv  ftihu.  The  trne  original  meaning  of 
the  root  /rro-,  to  which  certainly  most  of  the  Greek  words  for 
possessions  owe  their  origin,  is  very  difficult  to  determine.  The 
most  probable  one,  which  has  been  suggested,  is  that  of  the 
killing  {/cT€V'  «ra-)  or  the  capture  and  taming  {ktiXow)  of 
animals^.  The  latter  would  seem  to  be  preferred  by  Curtius, 
from  his  comparison  of  KTrjvu^,  m  point  of  meaiiiii!.',  with  paku 
(Lat.  pecu-)  as  das  gejangene  (§  343,  p.  268).  It  would  be  going 
too  far  afield  to  enter  into  the  philological  questions  con- 
nected with  fa4hu,  which  corresponds,  under  Grimm's  law, 
with  pecu-  in  Latin.  Since,  in  the  older  Maeso-Gothic  of 
Ulfilas,  faihu  bears  already  rather  what  we  are  disposed  to 
consider  the  derived  or  secondary  meaning  of  property 
generally,  than  that  of  caUkf  it  is  scarcely  safe  to  rely  upon 
the  word  as  afEording  proof  of  any  order  in  acquisition,  i.e. 
moveables  first,  inunoveables  later.    This  caution  need  not 

P.  212. 

**  See  §  3,  p.  63  and  Junsprudence,  p.  544.  ^ 
Homer,  Od.  1.  291  rQ/ud  r«  ti  mifita  urtfi^m,  Ac. 

Ce.  SoluIler*8  beaotifnl  lines  in  KftdoireMiflir^s  Todteolied,  Biii^  her 

die  leteten  Ckbea  &e. 

CSC  AnuHMMDS  in  tbe  inteteeting  oh»pter  cf  Herodotue,  4. 113* 

15-S 
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kowever  prejudice  the  arguments  which  have  been  dra¥m 
from  the  ozigmal  meaning  ol  i^,/ee,  See,  as  to  the  piobable 
oiigm  of  feudal  seirioe  and  teniive^. 

Mine,  thine,  tSios,  privns,  duo.  I  may  conclude  with  a  few 
general  terms  expressing  either  ownership  or  what  I  have  else- 
where tenaed  own-ness^,  but  which  have  little  or  no  bearing 
upon  the  spedfu)  question  of  individual  property  in  land. 
Mine  and  Mne  are  pronominal  adjectives,  hU  and  her  tame 
genitives'®  but  they  scarcely  auioimt  to  the  expressiou  of  an 
abstract  idea.  Something  more  approaching  that,  v>as  per- 
hajNi  attained  early  in  Greek,  where  tBw,  originally  an  ad- 
jective of  the  reflective  pionoim»  occors,  in  Homer  and 
Pindar,  with  the  sense  of  private  as  opposed  to  public**. 

Several  or  individual  appears  to  be  all  that  is  expressed 
in  the  Latin  word  privuSy  the  derivation  of  which  is  very 
imsatisfactoiy^^.  The  same  must  be  admitted  of  the 
adjective  from  which  comes  proprietas  {otm-nees,  Jmispra- 

dcnce,  I.e.),  and  which  appears  to  me  to  mean  simply  that 
which  is  near  one'*.  More  significant  and  mteresting  is  the 
En^ish  oum,  which  is  originally  a  past  toise  signifying 
I  have  worked,  I  have  eamed^f  The  German  words  e^en, 
eignen,  kc.  are  of  conise  ftom  tiie  same  origin. 

^  See  Maine,  E.  L.  and  C.  pp.  346^  348,  fto. 

Jurisprudence,  p.  738,  n.  13. 

Morris'  Englkh  Accidenoe  (1895),  §§  171, 172,  p.  ISO. 
"  See  Curtius*  on  ndios,  pp.  636,  636  also  §  601,  p.  393.    IiiBtances  are 
Horn.  Od  4.  314  Si/iMMi>  19  tSiw:  Pind.  OL  13.  e»  iyit  9i  (dim  i9  Kw»if 

araXeh  k.t.X. 

^*  Coraaen*  (i.  p.  780)  takf>8  it  from  an  old  form  pri  or  prae,  aa  meaning 
origmaUy  standing  forward,  contipicuous.  From  this  to  private  dtizeit 
{Einzd-iy&rger)  is  surely  a  long  step.   See  however,  id.  Beit.  p.  433. 

^  I  have  •  Kttle  authority  for  this  derivation  of  proprius  in  a  note  by 
XBj  late  friend  Prol  Skeat— a  note  wliieh  I  oaiinot»  alai»  Terify  ncnr* 
entering,  after  Pott»  takes  it  to  be  pro  priwh 

^  See  Monu»  Bi^h  Aeeidenoe^  {  319. 


Digitized  by 


§6.   THE  BOMULIAN  TRIBES 


AixjKiiD  BomoUaa  dhrisioii  and  nMMlefii  theory,  p.  229.  The  ntmiber 
thTeeaiidlhewQfdlHftiit^MK  StsMof Mi%,S81.  Tilies,  Sabini, 
Latinm,  Roma,  lUeiAl  ehAraoter  of  fint  two  tiil>M»  ML 
Quiritos  and  Qoiriiim,  23&  Early  period  and  tidrd  tribe,  280.  tti 
zaoia]  oharaoter,  239.  Tomb  at  Vuloi,  ib.  Gaeliiifl  and  Aulue 
Vibenna,  239.  Tarquins  Etnucui  and  EinucanR  generally,  241. 
Populus  and  tribus,  developement  of  Sovereignty,  242.  Pilumnm 
paphe,  popiilari,  ib.  Tribus  as  an  independent  entity,  ib.  Early 
reourring  num.bt;ra,244.  Tributius,  danMy  a^iid  ternary  numbers, 245. 
Results  or  postulates,  ib.  A  pre-Servian  revision,  247.  Confarreatio 
and  decurim,  248.  Conclusion,  260.  Three  Deities,  ib.  RomMl 
popultts  and  Anglo-Saxon  Kingdom,  251.   Appendix,  252. 

The  Romulian  tribes.  Tlie  Romulian  tribe  has  but 
little  to  do  with  the  oonBtitutioiial,  and  scarcely  anytliing 
to  do  with  the  Priyate  law  of  later  Roman  histoxy.  Bnt 
it  was  probably  what  suggested  the  actual  land  divisionfl 

afterwards  represented  in  the  kiaborical  comitia  trihuta^,  and 
its  Headman  (see  below,  p.  245)  gave  the  name,  or  even  the 
model,  to  the  headmen  ol  the  Flehs,  who  had  so  much  to 
do  with  building  up  tiie  8tnictiire»  which  we  know,  ol  Boman 
Law  in  general,  and  Roman  Private  Law  in  particular,  see 
§7,  p.  273. 

I  have  referred  repeatedly  (§  1,  pp.  11,  12 ;  §  5,  p.  137) 
to  Romulns'  alleged  ctividon  of  his  people  into  three  tribes, 
and  each  of  these  again  into  cuneie  and  yenlet.  I  must  at 

^  SedMar.«iiLp.96,ii.  1. 
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present  say  a  few  woids  oii«the  zepated  BomuMan  tribe 

considered  independently  as  a  unit. 

This  traditional  r?m52o;;  into  three  tribes,  has  been  largely- 
replaced,  in  modem  theory,  by  a  supposed  coalition  of  two^ 
with  the  sabsequent  addition  of  a  third.  The  obvious 
difficulties  connected  with  this  replacement  of  the  former  by 
the  latter  view,  require  and  justify  a  certain  amount  of 
philological,  as  well  as  semi-historical,  enquiry. 

The  number  three  and  the  word  tribua.  Throughout 
the  Bomulian  S3rstem  we  find  the  above  number  continually 
recurring,  due,  of  course,  to  the  three  original  tribes.  But 
the  word  tribus  is  misleading,  from  its  very  connexion  with 
Roman  legend,  and  has  evidently  been  regarded  with  sus- 
picion by  several  good  etymologim  who  have  dealt  with  the 
word  per  seK  I  give  various  suggestions  in  my  note» 
confining  mysell,  ni  the  text,  to  the  conclusion  at  which  I 
myself  have  arrived,  i.e.  that  this  word  has  etymologically 
nothing  to  do  with  three,  but  is  rather  to  be  connected,  as 

*  There  is  an  Umbrian  word  trefu  or  trifo,  which,  in  oonnexion  with  the 
Roman  tribus  is  explained  by  Corssen*,  i.  pi.  163  to  mean  4mginally  a  whole 

consisting  of  throe  parts,  but  ultimately  one  of  the  three  parts  themselves. 
.  The  second  syllabic  he  identifies  with  the  root  bhu  appearing^  in  the  Greek 
word  0vXiJ.  This  derivation  is  not  rr  L^ardod  as  satisfactory  by  Brugmann, 
ii.  p.  297  ("iCawm  aus  tri  drei-rW.  Lhu  "').  Leist,  Gr.-Ital.  'R^.,  describes 
it  (p.  114,  n.  1)  as  zu  gtxvagt  and  nicht  nach^ewiesen.  Muaiinsen,  in  his 
History  (Dickson,  1901,  i  pp.  54,  85),  explained  tribus  to  be  a  part  which 
onoe  was  a  whole.  In  his  later  Stoataiecht  (fii.*  95,  nn.  2,  3),  recognising 
the  objebtioa  to  admitting  the  numeral  as  a  primaiy  element  of  the  word, 
he  inolixies  to  the  view  of  Cartins^  who  ooonects  trilnu  with  the  Oeltie  Ire6 
(pkus)  and  irebau  (termae)  <p.  227)*  Fiotet,  Ongines,  f  276  (ii  p.  291)  quotes 
Ebel  as  connecting  the  Celtic  treb  and  fr^,  tre  {demmre,  i/Oh)  with  the 
Latin  tribus^  to  which  he  himself  adds  a  questioiiable  Skr.  congener  trapd 
{famiUe).  But  this  group  of  words,  to  which  we  may  perhaps  add  onr  English 
tkorp  (App.  to  §  5,  p.  202,  n.  224)  is  probably  on^  £aropean. 

*  According  to  Seebohm  (T.  C.  p.  35)  the  word  fn/,  though  generally 
nsed  for  a  homestead  or  hamlet,  seems  from  its  other  meanings  to  inYolve 
the  idea  of  a  group. 
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a  whole,  with,  words  in  cognate  languages  meaning  troop, 
host  or  clan.  On  this  view,  the  oft-recuning  factor  in  the 
Romiilian  system  is,  either  purely  legendary,  or  aeddental 

and  secondary,  not  fundamental,  the  three  Romuliaii  tribes 
being  ongmaily  separate,  and  fused  together  on  different 
occasions^. 

Signs  of  dnalitj.  This  exclusion  of  the  foetor  three, 
from  the  earliest  b^inning  of  the  Roman  People,  is  better 

reconcileable  with  the  considerable  traces,  which  we  find,  of 
an  original  union  of  ttuo  tribes  and  the  subsequent  addi- 
tion of  a  third,  indicated  by  the  undoubted  persistence 
'  of  a  duaUty  which  reappears  continually  even  in  subsisting 
institutions  of  the  later  Republic^.  Amonj^  these  I  may 
mention  some  of  the  most  ancient  and  remarkabl*^  instances: 
two  sets  of  Sain  (the  Quimutles  and  the  CoUini),  or,  at  least, 
a  dual  attribution  of  their  ritual,  to  Hercules  and  Mars* :  ^100 
sets  of  Lwperdf  the  Qui>nct%liani  of  the  Palatine  and  the 
Faviani  of  the  Quirinal*:  two  families  engaged  in  the 
worship  of  Hercules*;  duoviri  in  the  procedure  perduelliomSy 
§  19,  p.  599,  &c.;  two  original  Pontiffs,  strictly  so  called'; 
possibly  two  original  tribuni  (chieftains),  suggesting  the 
number  of  the  first  inbuni  pldm  (according  to  the  more 

*  Hsr.*  ilL  pp.  ee,  97.  See  also  below,  p.  236. 
Ifsr.  ILcc.  aad  p.  100,  n.  1. 

*  ServiuB  on  Aen.  8.  285:  the  two  deities  are,  however,  apparently 

identified  by  Macrobius,  Satt.     V2.  6 — 9. 

^  Mommsen,  Hist.  (Dickson,  1901), i,  4,  p.  67.  Sec  Festus,  P.  p.  87,  Faviani. 

«  SenriuB  on  Aen.  8.  270:  Festus,  F.  p.  237,  Potitium  ei  Pinarium, 
Macrobius,  Satt.  3.  6.  12 — 14:  seo,  however,  App,  i.  to  §5,  p.  185. 

'  It  was  the  poniijex  minor  (one  of  iivo)  who,  in  the  earliest  times, 
proclaimed  the  division  of  the  month  by  the  phaaes  of  the  moon,  at  an 
aasenibly  rammcned  by  the  nx.  See  howerer  §  14,  p.  430  and  oompave 
Servitis  on  Aen.  8. 664  with  Haorolniu,  Satt.  1. 16. 9.  He  beeame  MaxknnSf 
aifter  tiie  three  Flamena  were  made  into  one  board  with  the  Pontift,  and 
the  oiiguial  headship  was  reduced  to  a  mere  ritaal  offioe.  See  Feetae»  F. 
p.  185,  Ordo.  On  the  whole,  howeyer,  ol  this  difBonlt  anbjeot  aee  Znmpt» 
Chnminalr.  L  p.  420,  n.  61. 
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general  account) — although  it  is  possible  that  the  latter  were 
merely  an  adumbration  of  the  conauls^,  who,  wltatever  may 
baTs  h9m  the  fizst  deiign  <A  their  duality,  soon  became 
both  simply  membeis  of  the  patrioiaii  osder.  The  further 

dualism  which  appears  to  be  expressed  in  the  style  patres 
mimrum  gentium,  the  Fathers  of  the  younger  or  newer 
4jie9UeM,  does  not,  I  believe,  indicate  an  original  onion  of 
two  bodies,  but  the  later  addition  of  a  third  to  two  already 
muted*. 

Titles,  Sabini,  Latium,  Roma.  I  need  acarcely  say  that 
the  two  tribes^,  referred  to  as  foixning  this  dual  body,  are  the 
Titiensee  and  Eamnee  of  Festue  and  Vano^.  The  tbiid  of 
the  three  attiibuted  to  Romulus^the  Luceres,  who  always 
come  last,  are  named  from  a  ehieftain  of  Etruscan  style, 
Lucumo^,  who  is  strangely  enough  represented  as  an  ally  of 
JEtiOmulus  against  the  Sabines  in  the  war  preceding  the  joint 
feign  of  Bomulue  and  Tatius.  I  poetpoae,  for  the  present, 
tiiis  third  element.  Aa  to  the  former  two,  whether  tbeir 
names  were  respectively  connected  with  that  of  Rome  and  its 
reputed  founder,  and  with  that  of  his  coregnant  Tatius^^,  or 
have  nothing  to  do  with  either,  I  do  not  presume  to  decide. 
I  think,  howeve?,it  ia  elaar  that  the  names  liUes,  and  T%Hens$9 
were  always  considered  to  represent  a  Sabine  element, 
whether  we  call  the  other  Latin  or  Roman,  and  that  the 
two  were  most  probably  of  cognate,  or  even  closely  related, 
breed.   They  belonged  undoubtedly  to  the  Aryan  or  Indo- 

»  Mar.»  ii.  p.  273, 

*  Below,  pp.  237,  241 ;  §  8,  p.  292.   See  however  Mar.  iii.  p.  845. 
^  l^tiLB,  F.  p.  344,  Sea  Veaku:  Vamv  6* 

^  n.00.  Mid  CSioMKH  de  Bepii  2.  8.  14.  I  IqUow  the  ntval  yivw  HtuA  tba 
vovd  XMetn$  t>  Btmouu  See  SfrruM  ad  Aen.  S*  476:  ocmtn*  Goneea's 
aftie  i&  iL*  86  where  he  gives  sigiiiGiiAtifxafl  of  Roman  desoriptioa  to  tJI 
three  names.  **Bamnes  iiir  Rapnee,  urspningUoh  niolit  Banber  sondem 
rapidt:  Tities,  neben  Titus,  die  geehrten,  Aaii««(i;  Lueeres,  die  leuohtenden.** 
They  are  derived  from  tiM  keioee  In  4|aMlii»i  bjr  tmditipa  M  old  «• 
Enoias.   See  Varro,  Lo. 
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Simpean  stook,  and  to  that  branch  of  it  which  settled  in 
lAtium*  the  teoad"  plain  bonndod  on  the  North  hy  the 
Tiber,  on  the  West  hy  the  sea,  on  the  Bast  by  iJie  Sabine 

mountains  and  on  the  South  by  tribes  belonging  to  the  same 
branch,  but  not  so  closely  related  to  one  another  as  the 
JoHni,  whom  we  ahail  find  irom  eacly  timea  (but  poaaibly 
later  than  ti&e  ovpoUa^h^  td  Bome^^  linked  in  a  looae 
confederation  known  as  the  Latin  League. 

Rome  itself,  perhaps  denvationally  the  Stream-town^ 
was  founded  by  the  settlement  of  these  two  tabes  (Latin 
and  Sabine)  upon  the  low  hiUs  arising  fiom  the  awamps  ol 
the  Tilm,  on  tiie  northem  border  of  Latinm. 

Raoial  ohaxacter  of  first  two  tribes.  I  must  here 
recur,  for  a  short  time,  to  the  particular  indications  which 
have  been  previously  (§  1,  p.  18;  §  3,  pp.  87, 103)  pointed  out, 
of  a  certain  difiecance,  in  e&nieal  devdopment^  between  the 
two  oonatituenta  of  the  earliest  Borne.   To  tiiia  blend  of 

slightly  different  racial  elements,  with  the  important  subse- 
quent addition  of  a  third,  has  been,  perhaps  somewliat 
fancifully,  referred  the  peculiar  nature  of  the  Roman  people, 
with  its  sober  and  ^during  character,  which,  it  is  observed 
that  mixed  races  often  possess  ralher  than  pure  oiiea^. 
This  general  idea  has  been  carried  out  in  more  detail  by  a^ 

»  Se* Cmtnu*.  Fp.  m,  27a eitiag  Featat,  p.  ai8,5Ma»M  agpinst 
OoctSMi*,  i.  p.  174 ▼ho,  on  Moond  thoaghts  (Beit,  pp,  149, 462)  would  seem  to 

prefer,  at  least  for  the  adjeotive  UUuSf  a  different  explanatioii. 

See,  on  (rvvolKi<ri^,  Thucydides,  2.  15;  3.  3.  The  centre  of  the 
I*atin  League,  we  know,  was  Alba,  and  the  common  sanctuary  on  the 
Alban  Mount.  Query  were  both  the  i^cftiriH'  and  the  choice  of  this  high 
fort  (of.  Corssen's  interesting  compansoii  (i.  p.  485 )  with  such  names  as  I^uch- 
tenburg,  VVeioseofeib,  the  result  of  Porsena's  conq_ueat'i  fiee  beiow, 
}  16,  pp.  514  sqq. 

xs  This  deri¥«tioii  of  Gonsen  (L  p.  364»  see  too  p.  636  and  iL  p^  1019) 
9mm  to  nkB  mnoli  more  piohftble  thaa  thb  mtteHM^ntU  Ti€fwi  of  BitMbl 
(U.00.)  or  FiiIb*  itiangt  iatscFntatioa  ol  tlw  fietu  MmmnaUt  kgend  (Ano. 
1^.  pp.  55 — 67). 

See  Jheriog*.  L  pp.  810,  313-316,  322-^324. 
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ingenious  tabulation  of  the  results  due  to  wliat  its  author 
styles  the  reUgioua  as  against  the  profane  system,  represented 
bv  Numa  and  Romuius.   This  will  be  found  in  a  note  to 

Muirliead's  History^^,  which  I  do  not  reproduce  here,  because 
I  venture  to  difier  slightly  from  Jheimg's  views,  particularly 
with  regard  to  the  double  form  of  maniage,  the  origin 
whereof  may,  I  think,  be  bett^  accounted  for  directly  by  a 
union  of  two  peoples  than  by  an  alternative  of  ceremonial  in 
one^^.  I  skould  remark,  by  the  way,  that,  in  this  suggested 
original  amalgamation  of  different  elements,  very  httle 
notice  is  practically  taken  of  the  third  "tribe,"  which  I 
shall  accordingly  continue  for  the  present  to  leave  out  of 
consideration.  As  between  the  two  that  are  mentioned 
above  (p.  233),  a  more  developed  religious  and  ceremonial 
dement  must  apparently  be  referred  to  the  Sabine  stock 
(see  §  5,  p.  146),  evinced  socially  in  a  growing  preference  of 
the  more  solemn  and  enduring  marriage  union  (above, 
§  3,  pp.  87,  99,  103)  and  tending  politically  to  the  formation 
of  a  gentile  aristocracy^^.  This  view  is  not  entirely  in 
accordance  with  Ronum  tradition  and  some  of  the  suggested 

Muirhead*,  p.  6,  a,  5,  from  Jhering,  §  19  (the  first  passage  quoted 
in  n.  16). 

Above,  §  3,  p.  103.    See  however  Jhering,  l.c.  particularly  n.  219  on 
f>.  311. 

^  The  view  accepted  hy  Virgil  of  the  different  eharaoteiirtice  of  the  fint 
two  tribes  IB  probably  expressed  in  the  words  Cfurihtuque  MV€tt8  Aen*  S.  638. 
on  which  Serrins  adds  the  note  "Sabinomm  mores  popnhim  Bomannm 
seen  tarn  Gato  dicitb**  What  seems  to  be  intended  is  rather  stricter  dis- 
cipline than  higher  sotoal  development ;  but  Horace  uses  the  same  adjective, 
inayeiy  noble  passage  (Odd.  3. 6. 39, 40),  of  Sabine domeatie  order.  Although 
Tibur  is  some  distance  from  the  site  of  Cnros,  as  shewn  in  the  maps,  I  should 
like  to  quote  here  another  note  of  Serving,  or  rather  a  Scholinni  Danielis 
on  Aen.  1.  17,  as  bearing  on  the  warlike  charar  ti  r  attributed  to  the  Sabines 
and  their  patron  goddess.  "Habere  enim  Junonem  currus  certum  est. 
Sic  autcm  esse  etiam  in  aacris  Tiburtibas  constat,  ubi  sic  precatur,  Juno 
Curitis  tuo  curru  cUpeoque  tuere  meos  curiae  vemnlas  sanos.''  The  sub- 
ititntion  of  the  last  word  fof  mm  Is'dne  to  FteOer,  Bdm.  Myth.  p.  248.  Sed 
Festns,  P.  p.  49»  Curitim, 
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results  may  be  questioned  on  the  score  oi  inherent  improba- 
bility— would  instanoe,  however^  the  Daniflh  partiAl 
occapation  of  Saxon  England  as  proof  that  the  forcible 

irru})tion  of  a  ruder  body  is  not  incompatible  with  the 
subsistence  of  a  previous  more  civilised  element,  with  a 
considerable  taking  into  partnership  of  the  conquered  by  the 
conquerors,  and  even  witii  an  adoption,  in  great  measure,  of 
the  customary  law  of  the  former  by  the  latter. 

I  dare  not  suggest  such  a  rewriting  of  tradition  as  to 
suppose  a  Sabine  conquest  of  Latins :  but  I  think  that  the 
obscure  legend  of  the  first  four  kings  points  to  a  union  of 
variable  equijibrium  from  the  first,  yaried  by  occasional 
outbreaks  of  something  like  civil  war,  which  seem  to  have 
ended,  in  the  Regal  period,  with  the  intervention  of  a  foreign 
auxiliary,  and  to  have  been  revi\  ed,  after  an  interval  of 
military  Monarchy,  in  the  Republic.  The  view,  however, 
briefly  hinted  at  here,  and  below,  p.  237,  will  be  more  fully 
developed  in  the  section  on  Patricians  and  Plebeians.  At 
present  I  must  return  to  more  orthodox  archaeological 
records  of  the  hist  union  of  two  tribes. 

Quirites  and  Quirinus.  The  joint  people  of  Rome,  in 
Republican  times  and  most  probably  beforo  also,  were  called 
individiiall}'  Quirites.  Thus  w^e  find,  m  the  Censor's  form- 
book,  popultig  Eomanus  Quiritium^,  and,  in  the  old  funeral 
proclamation,  cUua  Quiris  leto  dalus^.  On  the  authority  of 
a  few  variants  from  the  former  phrase,  e.g.  popuhts  Bomamu 
et  Quiriies  liv.  8. 6,  &c.,  the  two  have  been  sometimes  classed 
as  separate  elements,  and  the  Quirites  made  out  to  be 
citizens  of  Cures,  a  chief  town  of  the  Sabines^.  But  such  a 
disparate  dassification,  of  a  body  on  the  one  side  and 
individuals  on  the  other,  seems  unlikely,  and  this  town  of 

•»  Varro,  L.  L.  6,  §  86.  ^  Festitt,  F.  p.  264,  Qwrnka, 

^  id.  P.  p.  67,  Didi  p.  40,  Cutm. 
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Cures  IS  generally  believed  to  be  a  pure  fabrication**.  I 
am  therefore  disposed,  even  against  the  authority  of 
Oorasen**,  to  aooept  the  derivation  tevouied  by  Jhsnng** 
and  Mommsen**  from  euris,  Sabine  for  a  spear  or  lance", 

and  hold  that  the  Quirites  are  the  individual  warriors  con- 
stituting the  collective  apear-bearing  people^  of  the  old 
Salian  hymns.  On  this  view  Quiiians,  tb^  deified  alias  of 
Bomulns**,  but  no  doubt  a  much  <dder  name-^e  latter 
being  probably  an  invention  of  the  earlier  Roman  literary 
period — is  a  tutelary  god  or  hero  of  the  united  people,  aud 
the  jua  Quiriimm  its  earliest  customary  law — law  general^ 
not  at  all  neoessazUy  privafe  law  in  parttcnlar^.  Theate  axe 
well-known  parallelB  to  this  case  of  a  tribe  or  nation  being 
known  to  its  ncio;hb()uxs,  or  calling  itself,  by  a  name  daiived 
from  its  armature^. 

Xarly  period  and  third  tribe.  I  have  ventured  to 
suggest,  lor  the  earliest  beginning  <rf  Borne,  a  union,  succeed^ 
ing  a  struggle,  of  two  tribes,  with  slightly  different  states  of 
social  deYeU:)pMient,  mutually  reacting  upon  one  another  but 
tending,  ixom  time  to  time,  to  split  into  two  factiouA  or 
ofdeni.  I  hesitate  to  identify,  aa  I  understaad  Puchta  to 

See  DicmynTw  below^  p.  n-  48,  For  the  veiy  old  piayer  to  Jaao 
GnzitiB  pftterved  by  Serdtu 

"  rorsaen*,  iJ.  pp.  357,  358. 

2'  Jhering*,  i.  p.  251 :  see  howeT«r  id  p.  11S»  a.  S6. 

«•  Msr.»  iii.  p.  5,  nn.  1  and  2. 

17  Pf>c;tvifi,  P.  p.  49,  Curis :  Macrobios,  1.  9;  on  the  ^'iance  and  targe"  of 
tile  earlier  Romans,  see  §  16,  p.  494, 

*"  Festus,  F.  p.  206,  Pilumnoe  popioe.  Miiller  questions  this  old 
genitive  form,  which  is  however  accepted  by  Corssen,  i.  p.  707;  ii.  p.  173. 
See  also  Msr.  iii.  p.  6,  n.  2. 

«•  Ovid,  Fasti,  2.  476—480. 

Poohta,  Inildtt.  |§      88,  iHk.  foUfyviag  QM^^  SaeSedejoa 
livy*,  L  pp.  72, 73*  On  tlie  xelation  ol  the  later  **Ci«j»iM  Bomana^*  to 
Quiritium  TJlpian,  3.  1,  2 :  on  the  replaoement  of  tiie  individual  QuMb  by 
dvis  Msr*  iii.  p.  7  and  n.  2. 

*^  App.  p.  254. 
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do,  the  growth  of  their  diiierent  usages  with  the  later  Roman 
dktinctiou  of  Public  and  Private  Itaw.  But  I  think  it 
eztramsly  probable  that  the  four  legendaxy  kingiiy  Bomiiliis» 
Nmna,  TuUiib  and  AnooB,  maj  vaguely  lepmcnt  alternate 
predominance  by  the  one  or  the  other  of  the  racial  elementa 
which  are  the  most  probable  oricfin  of  the  Orders.  The 
strife  between  these  seems  to  have  been  temporarily  settled 
by  the  calling  in  of  a  third  element^  apparency  in  aid  of  the 
popular  against  the  aristocratic  faction,  which  ends  by 
establishing  a  tyranny  over  both,  and  is  only  overthrown 
by  their  brief  re- union;  no  small  number  however  of 
Etrurians  being  still  left  in  Rome,  as  a  record  or  vestige  of 
the  former  domination  of  the  fitmrian  dynasty.  Finailythis 
temporary  ie*nnion  of  the  original  warring  elements  is  re- 
placed by  a  long  supremacy  of  the  aristocratic  party:  the 
gradual  equaUsation  of  the  orders  being  the  subject  of  the 
ten  earlier  books  of  livy. 

In  all  this,  there  will  nndonbtedly  seem  to  many  too 
much  reasoning  upon  prehistoric  matters,  as  11  certain  and 
ascertained,  so  soon  as  they  are  worked,  by  some  ingenious 
modem,  into  a  theory.  I  can  only  say  that  this  method 
seems  to  me  preferable  to  that  of  laying  such  oyerpowering 
stress  upon  indiTidoal  contradictions  as  predndes  the 
attonpt  to  weave  any  points  of  general  legendary  agreement 
into  suggestions  of  probably  real  fact:  points,  I  mean,  which 
do  not  rely  np<»i  obvious  imitation  of  foreign  stoiy,  oi  pure 
heraldic  invention ;  and  facts  which  are  realty  of  some  import- 
ance as  tiie  forerunnera  or  foundations  of  known  historical 
usage.  The  learned  modem  author,  to  whom  I  have  often  had 
occasion  to  refer  as  so  hopelessly  destructive  a  critic,  Professor 
Pais,  has  however  the  meht  of  arranging,  under  heads,  a  most 
valuable  collection  which  he  has  made  of  prehistoric  material : 
a  collection  wherefrom  I  shall  now  proceed  to  avaH  myself  of 
what  seems  to  me  a  very  interesting  piece  of  evidence. 
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Its  racial  character.  I  assume^  in  accoidance,  I 
thinks  with  all  but  a  very  few  modern  authorities,  a  dose 
oolmexion  of  the  third  Romulian  tribe,  the  Luceres,  with  the 
Etruscan  nation.   There  is,  as  we  have  seen  (n.  11)  some 

variance  both  between  aucients  and  modems  as  to  the  origin 
of  the  tribes'  nomenclature ;  but  I  may  note  that  one  of  the 
former  quotes  Tuscan  writers  as  claiming  all  three  names  for 
Tuscan.  It  is  not  impossible  tiiat  we  may  recognise  in  this 
view  some  tradition  of  reorganisation  by  Tuscan  authority 
(see  below,  p.  248).  At  present,  I  confine  myself  to  assuming 
a  general  connexion  of  the  Luceres  with  Etruria,  and  Etruria 
as  the  home  of  a  historical  ^rnily  of  Tarquins. 

Tomb  at  Vulei.  There  was**  a  remarkable  tomb  at 
Viilci,  not  far  from  Tarquinii  (Cometo),  which  was  dis- 
covered in  1857.  The  frcscoi^s  therein,  to  which  I  am  about 
to  refer,  would  apparently,  to  judge  from  their  Graeco 
Elarascan  style  and  subjects,  date  from  not  earlier  than 
400  B.c.^  while  they  may  be  as  late  as  150.  But  they  clearly 
represent  oM  Etruscnn  legend,  of  caiiy  EtriLscan  greatness. 

A  scene  of  Greek  story  with  which  they  are  apparently 
connected — the  death  struggle  of  Eteocles  and  Polynices — 
might  perhaps  be  considered  to  indicate  some  internecine 
struggle  on  a  nearer  scene.  But  I  do  not  think  this  argument 
can  be  relied  on  for  much,  considering  the  everlasting 
recurrence  of  this  particular  tableau  in  Etruscan  Museums — 
that  for  instance  of  Perugia^.  Etruscan  taste  seems  to  have 

The  freacoos  hereafter  described  are  now  at  Rome  in  the  Kiroherian 
Museum,  according  to  Dennis  (Cities  and  Cemeteries  (1878),  11.  p.  503).  As  my 
own  Tiait,  to  th*t  Mnaeam,  had  quite  another  object  (the  aes  rude)^  I  am  sorry 
not  to  have  any  peiaonal  teooUeetion  of  theae  foeaooea,  for  the  daecription 
of  which  I  rely  on  the  7th  ehapter  of  Fttia*  Anoient  Legenda,  and  a  page  of 
Pennia  (iL  p.  606). 

**  See  Dennis,  i.  381.  Pais,  according  to  hia  naual  practiee,  would 
rather  put  them  in  the  3rd  than  in  the  4th  century  b.o.,  Ano.  L^.  p.  132. 

^  A  great  many,  perhaps  tho  majocity,  too  ol  the  aepnlohial .  <^ta 
bearing  this  subjeot  aie  certainly  late. 
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vaiied  like  that  oi  our  own  early  Georgian  aucestoxs  between 
the  coaisely  jovial  and  the  brutal  or  bloody. 

In  the  specifically  Etruscan  subjects,  however,  referred 
to  above,  our  attenlion  is  at  once  riveted  by  a  warrior  named 
Macstrnay  who  carries  us  back  to  the  Servius  Tullius  of  the 
Emperor  Claudius'  speech^ — ^in  his  native  tongue  Mastarna — 
the  Mend  of  Oaelius  Vibenna,  and  the  subsequent  occupant  of 
the  kingdom  ''summa  cum  reipublicae  utilitate.'^ 

Here  he  is  freeing  CaeHus  Vibenna  (Gaili  Vipinas)  from 
chains,  while,  in  another  scene,  an  unidentifiable  Ymihi 
Cailis  is  slain  by  Aulus  Vibenna  (Aidi  Vipinas)  and  a 
Cnaef}e  Tarchu  Bumadi,  made  out  generally  to  be  a  Onaeus 
Tarquinius  of  Rome  is  attacked  by  a  certain  Mttree  Camidnas, 
Whether  the  latter  has  anything  to  do  with  the  highly 
mythical  M.  Furius  Camiilus,  the  recoverer  and  second 
founder  of  Eome^,  may  be.  questioned^. 

Caelins  and  Aulus  Vibenna.  In  trying  to  make  out 
some  core  of  fact  within  these  pictorial  legends,  we  have 
also  to  take  into  account  Varro's  story  of  the  Etrurian  general 
CaeUus  Vibennus  coming  to  the  aid  of  Komulus  against 
Tatius  the  Sabine  king,  with  his  f ollowers,  who  are,  after  his 
own  death,  partly  brought  down  to  the  Tuscus  Vicus, 
partly  left  on  that  spur  of  their  original  hill  position  called 
the  little  Caelian^.  Also,  the  note  of  Yerrius  Flaccus  who 
doubts  whether  to  accept  the  more  general  view  of  the 
Tuscus  Vicus  being  named  from  the  Etrurians  left  by  king 
Porsena,  or  from  the  Caeles  and  Vibenna,  two  brothers  from 
Volci  who  were  brought  to  Rome  by  King  Tarquin  as  bis 
main  supporters  and  lived  there^. 

•*  Tacitus,  Annals,  11.  24  and  ezouniu  ii.  in  Orelli  (Ed.  1846),  i.  363. 
S«e  livy,  5.  49.  Cbmditor  alter  nrbiB. 

See  ihB  aooounts  in  Anc.  Leg.  pp.  12S,  129:  Dennis  (187S)»  ii.  pp.  94, 
96,  COS.  Vano,  L.  L.  5. 4S. 

**  Festiu,  F.  p,  866«  Tuscum  Vicum.  The  filling  up  of  the  laetma  in  the 
US*  [F€lct]eiil6f  is  dne  to  MfiUer.  Pauiiis  (Diaooaiia)  natnrsUy  adopto 
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In  Tacitus'  account  of  a  fire  on  the  Oaeiian  Jiiil^  he 
denves  the  name  from  Oaelee  Vibenua,  to  whom  aa  the 
leader  ni  an  Etniacan  aiudliaty  lozce,  tiiis  p<^on  k  givea 

by  Tarquinius  Priscus  "or  some  other  of  the  kings,  for 
writers  differ."  Not  much  is  to  be  made  of  a  mirror  from 
Volsinii,  representing  the  brothers  Aulus  and  Caelius  Vibenna 
mmailing  the  Latin  Oacua^,  OKoept  to  establish  the  family  as 
Btrusean  heroes,  always  connected  with  some  special  attack 
on  Rome.  The  stories  of  Livy  and  Dionysius  about  the 
Tuscus  Vicus*^  are  merely  versions  of  the  end  of  the  Etruscan 
domination  (which  anyhow  undoubtedly  occurred  veiy 
early  in  Roman  history)  contrived  to  suit  the  Roman  vauily 
of  later  days.  The  latter  historiographer,  however,  has  the 
legend  of  a  Caelius  from  Tyrrheiiia  (Etruria)  aiding  Romulus 
in  his  war  against  Tatius,  king  of  the  Curites  (from  their 
chief  town  Cures),  and  his  Sabines^.  Out  of  the  strange, 
rambling  and  inconsistent  story  of  Lucwno,  or  Lucius 
Tarquinius,  beyond  the  incbming  of  an  Etruscan  conlangent, 
I  must  confess  that  I  can  read  little  but  pure  romance. 

Romance  or  the  copying  of  Greek  stories,  and  the  anticipa- 
tion of  later  Latin  battles,  perhaps  equally  mythical,  is 
almost  all  that  Pais  admits  as  the  result  of  tilie  first  part  of 
his  investigation  into  the  accounts  of  Servius  Tullius^.  The 
reform  of  the  Roman  Polity  connected  with  that  name,  will 
be  considered  hereafter,  as  well  as  a  great  invasion  of  the 
dabines,  towards  the  middle  of  the  5th  century,  which  Pais 

the  more  popular  theory,  p.  354.  Of  coarse,  in  both,  Ponena's  aotion  is 
reported  as  a  retreat  or  raising  of  the  siege  of  Eome. 

M  Tadtua,  Ann.  4.  04.  ^  Pais,  Anc.  Leg,  p.  132. 

liwy,  2. 18, 14:  mmytAnt,  6.  36, 96. 

^  Dionyaiat,  2.  86.  See  Vafto  dted  in  n.  8S.  The  wild  Bunkiise  ci 
Valeriiu  Antias  »boat  Bomnlns'  Ctkrea  being  ealled  fram  s  oomnuuider 
ol  that  name,  in  the  same  chapter  of  Dionysius,  is  eorely  not  worth  the 
notice  of  it,  however  slight,  taken  by  Pais,  Ano.  Leg.  p.  180* 

**  See  livy,  1.  d4r-86:  Dionyaias,  3.  46-46. 
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concedes  as  historic,  connecting  it  with  the  arrival  of 
Appius  Claudius  and  the  pretended  victories  over  "the 
Sabines"^. 

I  must  leave  it  to  those  who  will  take  the  trouble  of 
comparing  his  undoubtedly  able  treatment  of  the  whole 

subject,  with  the  original  authorities,  to  decide  whether  this 
destructive  treatment  is  the  more  satisfactory  alternative,  or 
an  attempt  to  lead,  into  the  early  ''history"  of  Rome,  some 
such  general  sketch  as  I  have  ventured  to  give  on  pp.  235 — ^237, 
see  also  below,  p.  247.  I  may  add  that  the  admission  of 
Pais,  last  referred  to  above,  is  not  by  any  means  irreconcile- 
able  with  a  restoration  of  the  Sabine  aristocratic  predominance 
(see  p.  237),  coincident  with  the  arrival  of  a  great  Sabine 
gens. 

Tarquins  Etruscan.  There  seems  certainly  no  reason- 
able question  that  the  powerful  dynasty,  whose  arrogance 
and  l^anny  resulted  in  the  fall  of  royalty  at  Rome,  was 
Etruscan  in  its  family  name,  its  reputed  place  of  or^,  its 
actual  place  of  exile,  and  in  the  alliance  which  all  but 
succeeded  in  replacing  it^.  Nor  is  it  any  real  objection,  to 
the  temporary  predominance  of  a  third  race,  that  we  £nd 
its  representatives  (if  that  view  be  correct),  the  patresndnorum 
gentium  (above,  p.  232),  occupying,  possibly  on  their  original 
co-optation,  certainly  on  the  expulsion  of  thoir  rn\  al  d\  nnstv, 
a  position  which  recorded  their  juniority,  and  may  naturally 
have  once  involved  some  lower  grade  of  dignity^^.  See 
however,  §8,  p.  291. 

The  Etruscans.  Two  things  remain  to  be  considered 
before  we  come  to  speak  of  the  united  pojjuhis  of  three 
tribes — ^the  ethnic  character  of  the  Eomuiian  third,  and  the 

^  Ano.  Leg.  pp.  129 — 135. 

*•  See  generally  the  long  chapters  of  Dennifi,  Cities  &c.  (1878),  vol.  i,  on 
Comoto  (Tarquinii),  andCerveth(Caece),m  wbichall  theanoi«nt  authoritieB 

are  most  fully  quotfM-1. 

"  Sec  Daremberg  et  Saglio,  8.v.  Qens, 

o.in.  16 
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question  liow  near  one  of  these  particular  bodies  severaiiy 
approximatea  to  the  idea  of  a  State  proper. 

I  have  assumed  that  we  may  take  the  third  tnbe,  which 
flnaUy  succeeded  in  raising  its  chieftain  to  the  throne  of  the 
triple  comm unity,  to  be  Etrusca,n.  There  is,  as  yet,  no 
general  agreement  as  to  the  racial  origia  of  that  mysterious 
people,  whom  we  have  to  do  with  principally  as  1^  neigh- 
bours  of  Rome  on  the  North  side  of  the  liber:  but,  on  the 
whole,  the  tendency  is  to  believe  them  non-Aryan  or  at 
least  largely  pervaded  by  a  uon- Aryan  element,  possibly 
Semitic.  The  same  line  of  argument  as  has  been  referred  to 
above  (pp.  233,  234),  in  regard  to  the  Latin  and  the  Sabine 
element,  has  been  carried  further^,  to  the  recognition  of  an 
Etruscan  miiuence  in  a  stricter  regard  shewn  to  ceremonials 
and  words  of  style.  For  myself  I  should  be  rather  disposed 
to  trace  this  influence  in  a  genml  stcengthemng  of  discipline 
and  Older,  with  the  accompaniment  of  severe  afflictive 
penalties,  resulting  from  the  reorganisation  of  the  ^oint 
nationality  on  a  more  definite  military  basis  than  the  rude 
marshalhng  of  the  hist  Tribe :  which  reorganisation,  though 
it  did  not,  at  on(2e,  succeed,  either  in  the  earlier  (Tarquinian) 
or  later  (Servian)  treatment,  in  harmonising  the  former 
jarring  elements,  ended  finally  in  welding  iliem  into  that 
irresistible  power  which  conquered  the  world. 

Populua  and  Tribus.  The  ultimate  consolidation  of  the 
three  tribes  into  one  whole,  retaining  many  features  of  its 
original  constituent  parts,  particularly  those  of  the  first,  i^dls 
to  be  considered  more  in  detail  under  the  heads  of  fonlifex 
and  reas;  because,  although  the  reorganisation,  which  I 
must  assume,  appears  almost  necessarily  to  have  been  the 
act  of  a  true  Sovereign,  Sovereignty  itself  is,  in  my  view  of 
the  Roman  Royalty,  a  gradual  development  through  the 
judicial  function,  but  principally  under  religious  influences. 

^  MutrheadV  pp.  4,  6.  See  Pkoleaaor  Gowly's  vaiiuhle  note  4. 
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Vox  <xmtr«Bt  with  a  difEesent  case  in  our  own  biytoiy  see 
below  (p.  251);  for  oompaiiaon  with  pie-Hellenio  Oiaooe^ 
i  9,  App.  pp.  335,  338. 

Pilumnoe  poploe.  The  word  populus  itself,  though 
evidently  an  old  one^^,  gives  us  little  specific  information.  Its 
early  designation  as  the  spear-beofing,  whieh  somewhat  oone-  . 
spends  to  the  tefitamentaiy  classis  procineta  (see  below,  §  14, 
p.  445 ;  §  16,  p.  496),  in  connexion  with  the  word  popular i  and 
the  title  magister  populi  given  to  the  occasional  resumption  of 
the  military  tribal  chieftainship,  in  the  Pictator,  may  be  urged 
in  support  of  the  view  which  Mommsen  once  held  in  regarding 
the  populus  as  the  Armed  Host,  or  the  Ravagers^®.  But 
both  this  explanatiuu  and  Jhering's,  that  populus  means  the 
yomg  part  of  the  community,  appear  very  much  less  probable 
than  the  derivational  meaning  of  the  word,  si^>ported  as  it  is 
by  parallels  in  other  Aryan  languages,  simply  as  that  of 
muUityde^. 

Tribus.  Considering  the  Tribe,  for  a  while,  not  as 
combining,  or  combined,  to  form  a  populu8,  but  as  an 
independent  entity,  I  must  now  return  to  the  enquiry 
suggested  at  the  end  of  Section  5. 

Have  we,  in  the  Romulian  tribe,  arrived,  as  the  culminat- 
ing point  of  successive  aggregations,  at  the  model  or  embryo 
of  the  Roman  State.  I  venture  here,  as  will  have  been  seen, 
to  differ  from  my  master,  Maine^  as  well  as  from  another 

authority,  for  whom  I  feel  an  almost  equal  respect. 

In  one  of  his  most  pregnant  suggestions,  Jhering  discerns, 
among  the  old  Romans  and  Germans,  a  military  Constitution 

This  soemaindioated  in  th»  form  pilumnoe  poploe  (above,  p.  236,  n.  28), 
of  the  Salian  hymne,  with  ita  very  axusaeat  genitive  form  (CSofssea*,  i.  pp. 
SaS,  706,  707). 

^  Hist.  (Dickson,  1901).  i.  p.  90.  Jhering*,  i.  p.  249,  n.  147.  See  however, 
for  Mommsen's  later  view  Msr.'  iii.  p.  3,  n.  2  and  further  below  in  §  7. 

Curtius*,  p.  277  companag  TrXrjOos,  plebea,/olc,  &c.  For  the  specialiaed 
use  of  pkbes  see  below,  §  7,  p.  260. 

16—2 
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making  its  appearance  together  with  the  gentile  one,  and  the 
former  ultimately  supplanting  the  patriarchal  Btate**.  If 
I .  may  venture  to  translate  or  interpret  this  by  my  own 
Triews  and  woids,  I  rather  believe  in  an  original  patriarchal 
eondUion  (not  "State"  «  Polity),  on  which  a  military  order 
has  been  temporarily  imposed,  with  the  result,  very  probably, 
of  stilienmg  the  parental  power,  but  not  amounting  to 
anything  in  the  character  of  an  inchoate  Constitution.  That 
appears  to  have  been  a  matter  of  snbsequent  and  gradual 
formation,  mainly,  at  least  in  Bome,  under  the  influence  of 
religion. 

Early  recurring  numbers.  As  to  this  last  agglutina- 
tive element,  I  do  not  as  yet  venture  to  lay  down  any 
general  theory.  On  the  preceding  condition  suggested,  there 
is  a  distinct  bearing,  as  it  seems  to  me,  in  the  remarkable 

traditional  recurrence  of  certain  pervading  numbers,  which 
exist  in  other  cases  than  those  of  the  two  races  to  which 
Jhering  specially  refers  (see  §  1,  pp.  14,  15),  and  which  may 
conceivably  have  some  connexion  with  cnxmmstances  uro^f,  to 
use  his  favourite  expression,  of  Indo-European  migration 

Here,  however,  I  must  return  to  my  own  attempt  to 
solve  some  of  the  difficulties  which  face  one  not  less  in  the 
earlier  theories  of  Niebuhr  and  Ihne,  than  in  those  of  Maine 
and  Bachofen,  relating  particularly  to  Rome.  What  I  wish, 
at  present,  to  insist  on,  is  that — while  the  fundamental  unit 
of  the  Roman  Polity  is  the  Family,  and  the  first  directly 
constituent  parts  of  it  are  either  combinations,  real  or 
assumed,  of  the  Family,  or  combinations  of  those  combina- 
tions— ^we  also  find,  in  its  earliest  history,  unmistakeable 
traces  of  occupation  by  a  Host,  in  rude  mihtary  order.  Some 

Geist*,  i.  p.  182.  I  cannot  avoid  the  hiheient  ambiguity  of  the  word 

Siaat. 

**  See  generally  the  most  interesting  work,  which  Jhering  unhappily 
did  not  live  t  o  sabmit  to  final  xevieion,  the  VorgeBoMohte  der  ludo^Europfter 
(transl.  Pruoker). 
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of  my  groimds  for  this  statement  unll  be  found  in  §  6»  pp.  169, 
170;  others  are  added  in  §  12. 

Tribunus  must,  on  all  philological  analogy,  liavc  origin- 
ally meant  the  headman  or  Chief  of  a  Tribe,  whatever  Tribe 
ineant^«  I  have  to  shew,  in  the  section  last  ref  ened  to  abo ve» 
that  we  have  scattered  data  enough  to  justify  us  in  suggestmg 
that  the  original  tribunus  was  the  chief  of  the  original 
Romulian  tnhns,  as  a  Host  or  martial  clan.  This  is  not  yet 
the  populus  of  liome;  but  to  this  source  I  incline  to  trace 
the  decinud  arrangements  in  the  Roman  polity,  which  might 
fairly  arise  from  the  natural  and  obvious  marshalling  of 
a  Host.  The  ternary  ones  I  believe  to  conie  from  the  asso- 
ciation of  the  three  Boman  tribal  elements  into  one  polity, 
and  the  combination  of  the  two  to  be  due  to  a  revision  or 
reconstruction  of  that  polity  under  the  proper  or  com- 
plete Sovereignty,  the  formation  of  which  is  described  in 
§§  11-15. 

Results  or  postulates.  In  this  necessarily  hypothetical 
view  taken  of  the  prehistoric  facts  which  may  underlie  the 
Bomulian  legend,  there  are  certain  postulates  to  which  I 

must  draw  attention.  1  have  assumed  the  overrunning  of 
a  comparatively  peaceful  previous  settlement,  which  we  will 
call  Sabine,  by  a  Host  of  rude  warriors,  to  be  connected  with 
the  so-called  Ranmes,  the  formation  of  a  joint  nationality  on 
the  very  rough  terms  which  are  prefigured  by  the  Rape  of  the 
Sabine  women,  and  the  gradual  crystallisation  of  these  more 
or  less  well-assorted  atoms  into  two  political  bodies  generally 
at  variance,  if  not  at  something  like  war  with  one  another. 
But  tins  general  dif  erence  is  difficult  to  reconcile  with  the 
growth  of  gentes,  which,  it  has  been  suggested,  may  spring 
from  isolated  settlements  of  the  smaller  divisions  of  a  Host — 
the  ^icdh^  of  Dionysius — ^in  which  the  assumption  of 

■*  See  inter  alia  Roby,  Grammar,  i.  pp.  308,  309  and  c£.  PortuniM  from 
partus  Cicero,  de  Nat.  D.  2.  26.  66. 
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relationslup,  perixaps  vaguely  recognised  in  the  whole  tribe 
(above,  p.  230)»  was  strengthened  by  the  adoption,  in  each 
partieular  ease,  of  a  special  ciilt^.  Undoabtedly,  however, 
the  growth  of  the  geyites  ouglit  to  be  connected  with  the  more 
developed  and  ceremonial,  not  with  the  ruder,  element  (see 
above,  p.  234).  This  is  a  difficulty  which  I  cannot  deny: 
but  I  would  call  attention  to  the  fact  ih&t,  as  between  the 
first  two  tribes,  it  is  to  the  Titles  oi  Sabine  element  that  pre- 
dominance  is,  as  Mommsen  shews,  to  be  given^*. 

The  origm  of  the  Plebeians,  and  theii  coexistence  from 
the  ontset  with  the  Patricians  will  be  considered  more  fully 
hereafter^^  I  may  anticipate  so  far  as  to  say  that,  as  to 
that  coexistence,  I  thoroughly  agree  with  Mommsen,  but 
must  venture  to  question  the  part  he  Lrives  to  the  Plebeians 
in  the  Cunate  Constitution,  which  must  oi  course  be  admitted 
to  have  preceded  the  Servian  reform.  This  subject  again  I 
.must  leave  to  be  dealt  witili  under  the  head  of  curiaUz  camUia, 
At  present  I  confine  myself  to  the  invasion  of  the  first  tribe, 
as  leaving  two  particular  results  of  its  existence:  one,  the 
possihle  origin  of  the  genteSf  in  the  smallei  bands  of  which 
the  invading  Host  was  composed:  two,  the  survival,  at  any 
rate  in  memory  and  availability  for  future  uses,  of  the  larger 
division,  which  appears  to  me  obvious  and  natural  in  itself, 
and  to  which  we  have  an  undoubted  parallel  in  the  old 
German  and  English  hundred^^. 

To  the  union  of  the  three  tribes  must,  of  course,  be  referred 
such  institutions  as  the  Sex  Suffragia,  designating  an  arrange- 
ment of  the  lioman  Knights  of  which  Cicero  speaks  as 
existing  in  his  time^^ ;  the  Sex  Vestae  Sacerdotes^^  expressly 
connected  with  a  dupHcation  of  the  Titienses,  Kamnes  and 

See  §  5,  p.  139.  Ap^  p.  262. 

17.  .  "  App.  IV  to  S  5. 

"  CSoero,  de  Rep.  2.  22.  39:  see  Feetoa,  F.  p.  334, 8ex Suffragia^ and  the 
exhaustive  notes  in  Msr.*  iiL  107. 
FeBtos.  F.  p.  344»  a.v. 
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Luceres;  the  three  principal  Flamens*®,  and  the  three 
original  AugnTB^.  The  accountB  of  the  original  constitatioii 
of  the  Senate  ai(e  so  conflicting  and  unintelligible  that  I  must 

defer  their  consideratio)!  to  the  special  treatment  of  that 
body  (see  §  8  particularly  pp.  287,  288).  It  will  have  been 
observed  that,  m  many  of  the  passages  just  cited,  xosultfl 
surviTing  to  quite  late  times  are  to  be  consideted,  which  hare 
no  very  obvious  connexion  with  the  Servian  Constitution, 
but  which  on  the  whole  survive  through  the  Rcpiil)lio.  They 
are,  to  my  mind,  clear  indications  of  a  pre- Servian  revision, 
which  I  venture  to  place  under  a  king  of  the  final  fitrusean 
dynasty.  Some  such  treatment  alcme  can  account  for  the 
regularity  of  the  assortment  into  multiples  of  three,  in  the  case 
of  associations  which,  in  themselves,  have  every  appearance 
rather  of  self-formation  or  growth.  We  can  conceive,  as  not 
impossible,  the  formation  of  a  gen$  around,  or  out  of,  an 
original  Army  division  of  ten  warriors :  as  quite  possible  the 
association  of  neighbouring  gentes  into  a  curia  (see  §  9,  p.  309) : 
but  the  assortment  of  so  many  gentes  to  a  particular  curia, 
and  so  many  curiae  to  a  Tribe,  seems  to  require  the  first 
draft  of  an  artificial  constitution,  which  is  much  more 
credible  than  the  gratuitous  subdivision  db  initio  referred  to 
in  §  1,  p.  12  and  §9,  p.  307. 

An  assumption  oi  such  a  revision  or  reclassification  seems 
to  me  to  be  virtually  made  by  all  who  accept  the  fact  and 
general  character  of  a  Servian'*  reform,  which  necessarily 
implies  a  previous  state  of  things  preeminently  aristocratic, 
as  based  upon  a  gentile  principle  which,  as  we  are  told,  was 
of  a  remarkably  symmetrical  form.  In  the  general  view  of 
the  situation  we  can  all  believe  without  difficulty :  it  is  to 
the  cut  and  dried  original  constitution,  attributed  too  to  an 
obviously  fabulous  founder,  that  1  must  deniur.  On  the 
other  hand  it  is  quite  conceivable  that  it  should  be  the  work 
^  Gaiust  1.  112.  "  Mst^uLliO,  n.  1,  aodU.  oc. 
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of  a  zeal  peison  invested  with  the  wide  general  power  which 
we  know  as  Sovereignty.   The  probable  growth  of  this 

power  at  Rome  forms  the  subject  of  §§  11 — 15.  Into  the 
question  of  this  pre-Servian  reformer's  personality  we  have 
not  enough  evidence  to  enter  with  any  prospect  of  attaining 
a  certain  result.  I  am  myself  inchned  to  attribute  the  first 
draft  (Curiate)  of  the  Roman  Constitution  and  the  closure 
of  the  Circle  of  Patrician  gentes  (which  continued,  with  one 
exception,  throughout  the  Republic)  to  the  tirst  king  of  the 
Tarquioian  dynasty,  if  this  were  not,  a^  he  probably  was,  the 
first  king  at  all,  of  the  Roman  papulua.  The  combination^ 
with  the  tribal  three,  of  that  factor,  ten,  which  bears  so 
large  a  part  in  the  Romulian  tradition*^  is  to  be  regarded  as 
the  survival  of  an  intrinsically  probable  division  of  an 
invading  Host.  To  this  reference  has  been  repeatedly  made. 
If  originally  a  facty  its  recurrence  is  most  naturally  accounted 
for  in  a  revised  constitution  which,  though  ultimately  based 
on  a  religious  principle,  does  not  lose  sight  of  a  primary 
military  organisation,  the  reintroduction  whereof  also  forms 
the  more  prominent  feature  of  the  later  Servian  system* 

The  ten  witnesses  of  the  emfarreatio,  which  I  agree  with 
Mommsen  in  regarding  as  probably  the  oldest  among  the 
formalities  mentioned  in  our  legal  traditions,  may  be  a  result 
of  the  assortment  of  ten  curiae  to  a  Tribe,  but  that  assortment, 
and  the  ten  witnesses  themselves,  seem  quite  as  probably  to  be 
derived  from  the  remote  origin  of  the  geTis,  as  a  decas^.  The 
latter  conclusion  indeed  would  appear  to  be  the  more  in  accord- 
ance with  the  view  by  Mommsen  and  Jhering  of  enuptio^. 

The  Senatorial  decuria  is,  among  the  many  instances 
of  tbis  leconmg  numeral  ten.  an  argnment  in  fevonr  of  some 
early  revision  of  constitutional  arrangements.  Historically 

•*  See  e.g.  Festus,  F.  p.  355,  Turmu. 

Above,  §  5,  p.  109.    The  passage  of  Mommeeu  reforrod  to  ia  Hist. 
(Dickson,  1901),  i.  5,  p.  85  n. 
«*  §  5,  pp.  160,  151. 
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it  appears  as  a  panel  or  division  of  judices^,  who  weie, 
according  to  traditions  of  legal  practice,  first  appointed  out 
of  the  Senate.   The  word  has,  in  itself,  notiung  to  do  with 

curia:  it  meant  originally  a  body  of  ten  men,  as  centuria 
meant  a  number  of  a  hundred  men^.  The  actual  number, 
in  this  Senatorial  decuma^  afterwards  varied,  as  the  total 
number  of  the  senate  itself  varied  from  the  original  hundred, 
to  which  subject  I  shall  return  in  §  8.  At  present  I  have  only  i 
to  note  that  the  ten  men  of  the  original  demrm  imply  the 
recognition  of  ten  divisions  or  groupings  of  the  curiae,  which 
were  certainly  represented  in  the  B^ate:  i.e.  they  suggest 
nnmistakeably  that  artifieial  revision  for  which  I  have  been 
contending:  for  the  curia  in  itself,  is  presimiably,  like  the 
gens,  a  natural  growth,  not  tied  to  a  fixed  number,  but  one 
which  might  be  more  or  less,  for  the  individual  tribe. 

The  deouriae  however  of  the  Senate  are  traditionally 
more  connected,  in  the  first  instance,  with  the  constitutional 
fttr)|)<^r;ip  called  an  interregnum.  This  subject  will  be  treated 
more  m  detail  under  the  head  of  senalmy  to  which  it  more 
properly  belongs ;  since  the  slight  evidence  available,  as  to 
its  survival  in  historical  times,  throws  little  light,  if  any,  on 
the  prehistoric  division,  or  rather  giuupmg,  with  which  I  am 
at  present  concerned. 

The  whole  RomuHan  Constitution,  with  its  symmetrical 
compoimds  of  8  and  10,  is,  according  to  the  view  here  taken, 
strong  evidence  of  an  authoritative  revision.  The  strength 
of  this  evidence  lies,  of  course,  not  so  much  in  the  neat 
systems  of  early  so-called  constitutional  writers  and  historians, 
as  in  the  survivals  of  actual  practice,  with  one  more  of  which 
I  wiU  conclude  this  argunlent.  As  late  as  Cicero's  time  we 
find  the  thirty  lictors  still  representing  the  thirty  curiae  of 
the  old  fopulus^"^, 

Cic.  VezT.  2.  2. 32.  79.  decuriam  fienatoriam.      ^  M8r.*iu.  104,  n.  1. 
^  Cioero,  de  1.  agr.  2.  12.  31.  Sint  igitur  deoemviii  neqae  vena 
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ConoloBion.  The  assumption  made,  in  the  latter  part 
of  this  section,  that  the  traditionary  Komulian  subdivisions 
axe  due  to  the  revuion  of  a  {HreviouA  less  symmetrical  system, 
.  appeaxg  to  me  decidedly  preferable  either  to  tlie  modem 
view  of  aseodatioiiB  voluntarily,  or  involuntarily,  forming 
themselves,  like  chemical  "equivalents,"  m  fixed  numbers; 
or  to  the  former  somewhat  childish  belief  in  an  extraordinarily 
presd^t  and  eelf-denying  lawgiver  of  obviously  fabulous 
name.  On  the  former  of  these  .two  views  also,  if  adopted  in 
the  order  suggested  by  Maine— the  Tribe  coming  last — it  is 
not  very  easy  to  understand  why  the  idea  of  relationship, 
so  promment  in  the  theory  of  the  gens,  should  practically 
disappear  in  the  Boman  curia^  to  leappesr  again  as  it  does 
according  to  one  etymology  (above,  p.  230)  in  the  name  of  the 
Boman  tribe :  which  is  one  reason  why  I  am  inclined  to  agree 
with  M'Lennan  as  to  the  jmority  of  the  Tribe,  but  to  differ 
from  him  as  to  its  individual  constituents  (above,  §  2,  p.  26). 

Three  Deities.  The  assignment  of  particolar  Deities  to 
the  three  tribal  constitnents  of  the  ultimate  Roman  populuB 
is  a  theory  which  has  had  a  considerable  attraction  for 
modern  writers — Jupiter  to  the  Ramnes,  Juno  to  the 
Quirites  or  Tities,  Minerva  to  the  Luceres.  Upon  the 
application  of  the  term  QmrUe$  to  the  individual  members  of 
^e  whole  People  I  have  spoken  above  (pp.  235,  236).  Juno 
is  certainly  connected  especially  with  the  Sabine  element,  by 
reasoning  dependmg,  to  some  extent,  upon  a  pretty  certain 
emendation  of  Festus^^.   Minerva  is  also  considered,  with 

eoDoitib,  hoe  est  popali  saffragiis,  nequo  illis  ad  speciem  et  aiatpationem 
v«t«0tatu  per  xzx  liotoree  anspidflfnim  oaiua  adumlnatk,  oooBtitoti.  The 
ponage  of  Festas,  F.  p.  361.  [Trigiata  lictoribuB  of  wldoh  the  beguming 
k  an  almost  certain  emendatioii,  ahews  whm  this  representation  was  first 
allowed  (2U  B.C.)  Livj  ,  however  (24. 8,9),  gives  a  slightly  different  account. 

*^  See  §  9,  pp.  307,  311 :  but  the  unquestioned  character  of  the  Greek 
^fiarp'ia,  in  the  othor  direction,  mu^t  of  courso  bo  talcen  into  account. 

69  Qui[ntis  Juno  dea  Sabinorum]  &o.  JTestufl,  F.  p.  254  and  P.  p.  49. 
See  also  above,  n.  19. 
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some  reason,  to  be  a  Deity  ot  Etruscan  ohgm'^^  The 
CSapitoline  trio  (Livy,  6.  16)  is  apparently  legaided  by 
Dionvsius  (4.  59),  as  made  up  by  Taiqninius  Superbus,  and 
its  third  member  {eo  nomine),  together  with  the  two  Deities 
corresponding  to  the  Roman  Jupiter  and  Juno,  were,  according 
to  reported  Etruscan  usage,  tutelary  to  all  rightly  constituted 
Etruscan  cities^.  But  the  evidence  on  this  subject  legendary 
or  antiquarian  is  not  sufficiently  definite  or  consist^t  to 
found  upon  it  any  decided  constitutional  inference. 

The  Koman  populus  and  the  Anglo- SasLon  kingdom. 
In  the  union  of  the  three  tribal  elements  here  understood  to 
have  taken  place  at  Bome,  there  is  too  much  of  what  is 
special  or  peculiar  to  warrant  us  in  looking  for  parallels 
elsewhere,  e.g.  in  the  An^lo-Saxon  early  kint^nioms. 

The  Urst  Romulian  tribe,  with  its  militaiy  organisation, 
its  conceivable  tribunua,  and  its  probable  council  of  eldens, 
can  be  fairly  well  compared  with  the  various  invading  Hosts 
of  Britain  under  their  Jieretogan  and  ealdornien'^^ :  but  the 
peculiar  intermediate  coagulation,  under  religious  impulse, 
which  we  cannot  but  perceive  at  Kome,  has  left  little  or  no 
clear  trace  in  England.  The  hundreds  and  tens  are  repro- 
duced, the  former  as  territorial  divisions,  the  latter  probably 
as  developed  ultimately  into  townships;  but  the  Host,  as 
a  whole,  seems  to  pass  directly  into  a  loosely  compacted 
kingd<Hn»  rice^.  On  the  comparative  absence,  in  early 
England,  of  a  religious  uniting  principle  see  the  remarks  of 
Miss  Phillpotts  cited  m  §  4,  App.  p.  134. 

'0  See  Derniia,  Cities  &c.  (1878)  i.  p.  Iv. 

Servms  ad  Aen.  1.  422;  3.  134:  Macrobius,  Satt.  3.  4.  B, 
"  Anglo-Saxon  Chronicle,  i.  pp.  21 , 24.  Cf .  Stubbs*,  i.  p.  1 26  and  Edm.  2. 7. 
A.S.  Chron.  (Rolls  Series)  i.  p.  26.  Here  the  cyne-hearn  of  C.C-C.C.  and 
BodL  Laud  is  translated  by  Thoipe  "Eoyal  offspring."  Such  compounds 
are  derived  by  Sohiiud  (see  too  K^ble,  i.  p.  163  and  liebermann,  0.y 
KiniiqtHid)  not  from  eyn  bat  from  eynt  {nMU^  rex)  as  abo  cyn-ing  itaeH. 
For  a  different  Tiew  off  saeh  eomponnds  see  Freemaot  Nom.  Gonq.  L  p.  78 
and  my  note  on  tnbwMU,  §  12,     408  aqq. 
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BAinfBS  &0.  oompaared  with  other  tribal  or  jaAUxmaA  names,  p.  252. 
Ranmes,  Titles,  Lueeres^  ib.  As  yet  no  temtoriality,  254.  Oolour, 
speech  oar  armature,  ib.   Territoriality  and  topography,  ib. 

Resemblance  to  Dorian  rather  than  to  Ionian  tribes. 
The  names  of  the  thiee  Bomutian  tribes  resemble  lather  the 
three  Dorian  than  the  four  Ionian,  in  the  fact  that  while  the 

latter  had  become  practically  deuoiiii native  of  mere  political 
distinctions,  these  appear  to  have  retained,  like  two  at  least 
of  the  former,  some  special  signiheation  of  their  own,  which 
has  not  yet  been  satis&ctorily  made  out.  In  the  hope  of 
attaining  some  more  definite  result,  which  might  possibly 
tiirow  light  on  the  early  history  of  Rome,  it  may  be  worth 
while  to  compare  these  words  with  a  few  other  tribal  or 
national  names. 

Ranmes,  Titles,  Laoeres.  The  possibility  of  Ramnes 
meaning  Foresters  or  Bushmen  which  is  tentatively  put  forward 
in  Mommsen's  History  (i.  p.  44  tr.),  is  apparently  abandoned  in 
his  later  Btaatsrecht,  nor  can  I  find  any  explanation  of  the 
names  of  the  "three  patrician  tribes"  expressly  adopted  by 
him  in  the  principal  passage  relating  to  them ;  in  which  I  wish, 
however,  to  call  particular  attention  to  the  following  fact. 
Mommseu,  building  on  traditions  of  the  annexation  of  Alba, 
and  the  historical  retention  of  Sabine  sacra  in  connexion  with 
the  Sodales  Titii  condudes^  that,  of  the  triple  confederacy, 
not  the  Eamnes,  as  one  might  expect,  but  the  Tities  are  to 
be  considered  the  chief  or  principal  element.    This  view, 

^  Msr.»  iii.  p.  97,  n.  3.  Cf.  Tacitus,  Amu  1.  64  with  Varro,  L.  L.  6.  86. 
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coupled  with  the  explanation  of  the  names  suggested  by 
CoTssen  (§  6,  n.  11)  is  at  any  late  not  iirecondleable  with  the 
theoiy  which  has  been  more  than  once  suggested  above — 

a  rou^h  marauding  body,  to  a  considerable  extent  alisorbed 
and  transformed  by  another,  of  a  higher  moral  and  social 
developement,  over  which  it  has,  to  begin  with,  obtained  a 
militaiy  snpiemacy. 

Ramnes  which  Corssen  regards  as  a  word  of  quite  distinct 
origin  from  Rome'^  is  as  we  have  seen  taken  by  him  to  come 
from  Rap-nes,  as  somnus  from  sop-nits^  and  jmmd  facie  to 
mean,  in  accoidance  with  the  old  story  the  Bobbers  or  rather 
the  Eavishers'^.  On  second  thoughts,  however,  he  is  dis- 
posed, "from  the  unhistorical  character  of  the  legends"  (!), 
to  prefer  the  more  complimentary  explanation  of  Eap-idi^ 
the  SwiftrBideis,  while  Tities  are  the  Honoured  or  Honour^ 
able,  and  Luceres  the  Shining  ones  (compare  the  TeXiopre^f 
§  9,  App.  pp.  336,  337). 

Of  the  Luceres  I  have  ventured  to  adopt  a  different  view 
(above,  pp.  236, 238)  preferring  to  connect  the  word  with  the 
root  of  a  designation  proper  to  a  King  or  Prince  of  Etruria^^, 
though  I  cannot  derive  it  from  the  full  style  of  Lucumo, 
With  regard  to  the  other  two  tribes,  although  Corssen's 
explanation  cannot  be  regarded  as  absolutely  convincing,  I 
am  inclined  on  the  whole  to  agree  with  it,  particularly  as  to 
the  Bamnes,  regarding  this  as  one  of  the  names  given  to  a 

Rome  he  thinks  is  the  Stream-town,  i.*  p.  364;  ii.  p.  1012, 
Corssen^,  ii.  85  n.,  cf.  Beit.  p.  465.   Neither  in  Brugmami  nor  in 
Fick  can  I  find  any  attempt  at  the  derivation  of  these  three  puzzh'ng  names : 
that  of  Vaninelc  (pp.  154,  701,  819)  is  practically  the  same  as  Corssen's^ 
which  Mommsen  wonld  seem  ultimately  to  favour. 

See  ServiuB,  ad  Aen.  10.  202  as  to  the  12  iMcumones.  Tities  also, 
as  the  Honoured,  though  suspiciously  like  a  "popular"  derivation  from 
the  Greeky  has  the  support  of  Mommsen's  oomoliiaicn  stated  above  (p.  234). 
Of  oooise  it  la  open  to  tiioie  who  disregard  tradition  altogetJier  to  ma!ke 
ont  the  Sabines  as  the  tme  eooqnerois:  but  I  doubt  if  even  Fiius  would 
go  so  far  as  this. 
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people  or  dan  lacking  as  yet  the  modem  States  requisite  of 
definite  territoriality^^,  i.e.  still  in  the  condition  of  a  wandering 

Host,  wliose  chief  connecting  link  is  War. 

Colour,  speech  or  armature.  On  this  stage  of  ezis- 
tenee,  various  external  oharacteiisticB  will  give  such  a 
dan  its  name:  colour,  speech  (see  below)  and  prominently 
anytature.  Compare  for  instance  Quirites  (§  6,  p.  236)  with 
Saxons,  Lombards'^,  &c.  Such  names  may  arise  either  from 
being  given  by  outsiders  or  assumed  by  the  people  them* 
'  sdves.  Being  mostly,  in  early  times,  of  a  complimentary, 
or  eomplacent,  character,  they  seem  more  likely  to  belong 
to  the  latter  class.  Of  a  different  character  is  the  fairly 
wide-spread  form  of  name,  by  which  a  nation  designates 
iudf  BA^'^ike  people"  and  othem  as  stammereis,  foreigners, 
outsiders,  k^?^  These  expressions  would  seem  to  assume 
rather  more  of  the  modern  State's  fixed  territoriality, 
which  assumption  is  evident  in  the  later  Latin  form  i)er- 
e^nrns'^.  Names  of  purely  topographical  signihcation^ 
have  not  really  much  to  do  with  our  present  enquiry. 

Jurisprudence,  i.  p.  162. 
^  I  adopt  the  popular  dcrivaUon  of  this  word,  which  is  accepted  by 
Littr^,  though  contested  by  others.    Add  the  Gar-danes  and  the  Scyldings 
of  Beowiilf ,  and  e^eo  generally,  OH  OAmes  of  conquering  tiibee,  Taylor,  Words 
and  Places*,  pp.  48  sqq. 

*•  I  refer  to  nuch  cases  as  fidp^apoi^  Dtid^ch,  Welsh,  &o. ;  see  Taylor, 
pp.  42—47,  &c.  Such  styles  as  liuifnis  and  oiVu/ires,  the  additional  tribes 
of  Cyzicus,  have  rather  the  look  of  depreciatoiy  tenuB,  as  has  appavently 
UdfupvXoi  (§  9,  App.  p.  335,  n.  lOi). 

The  maa  ol  another  land,  ef.  penkuUU  and  see  E.  B.  L.  p.  72. 
Snoh  as  Hewim  and  'HXeioc  (Folleiuw),  OurtinsS  pp.  300,  409: 
ApuU  ( If  asMTOHiooftiMr),  Ooiasen*,  ii.  p.  170,  perhaps  'AxauoL  To  this,  which  is 
probably  the  largest  class  of  national  or  tribal  names,  belong  Ottr  Englisll 
ones  oomponnded  with  Man,  saoh  as  Scrob&Uia  4tc. 
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SpsCHAL  grounds  for  this  distinction  at  Rome,  p.  255.  illsewhere,  266. 
Oikis,  257.  The  division  original  at  Konie,  ib.  Patricii  and 
Patres,  258;  Qui  patrem  ciere  pos.senty  259.  Canscripti  distinguished 
from  patricii  minorum  gentium,  ib.  FUbeH,  plebea,  populua,  260. 
Pkbeii  as  Clientee,  261;  irpoard-njs  and  ireXiir^f,  ib.  Paironus, 
murder  of»  treason,  2G2.  ClierUela,  Monmuen'B  appUeatiOy  263. 
Later  optional  jNi^roiUtf ,  264.  Jhfiring  on  precarium  and  pecuUvmt 
265.  P/f!/>eu'asmembersofoonqiiered  populations,  266.  Mommsen 
and  SoltoUt  267.  Plebeiaa  ^enle*,  268;  Doubleto  ol  patrician,  ib. 
Other  omcb:  qnaai-g^tile  organiaatiany  slirp$,  269,  Maine's 
Indian  aaalpgies>  ib.  Old  plebeian  maniage»  270;  after  lex 
CamUeiaf  272.  Connexion  of  certain  plebeian  geniea  with  aaera, 
ib.  GonoEiision,  273.  Pabfio  and  Private  Law  as  patrioian  or 
plebeian,  ib.  Muirhead  and  Moyle,  274*  Jhering,  276.  Oonnezion  of 
Patricians  and  Plebeians  with  Senate  and  curia,  27&  Patrician 
monopoly  of  offioe  and  land,  ib. 

A  difieience  ot  race,  or  at  least  of  cultural  developement 
in  two  cognate  races,  has  been  hypotheticall7  suggested 
above  (§  6,  p.  233)  as  a  special  cause,  at  Rome,  for  the  import- 
aut  distmction  of  Order,  which  was,  in  a  greater  or  less 
degree,  conunon  among  the  Aryan  nations  of  tke  West. 
There  are  many  points  also,  in  which  this  distinction,  as 
obtaining  in  the  particular  Polity  under  our  consideratiott, 
*  appears  to  be  illustrated  hy  the  phaenomena  of  Indian  Viilage 
Communities  as  observed  and  recorded  by  Maine.  Such 
coincidences  will  be  noted  from  time  to  time  in  the  present 
section  and  elsewhere:  but  the  temptation  to  assume  any 
systematic  parallelism  in  the  nascent  Roman  State  either 
with  Indian  or  nearer  origins  has  proved  in  my  judgement 


Digitized  by  Google 


256 


§  7.    PATBIOIAKS  A2n>  PLEBEIANS 


somewhat  unsatisfactory.   There  are  other  special  causes 

to  be  tiiken  into  account  for  Rome,  such  as  the  extreme 
Roman  developement  of  potestas  and  manm  with  the  result 
of  the  dtrmgent  cauon  of  descent,  consisting  of  agnatio 
strictly  so  called  (§  4,  pp«  111,  114)  the  retention  of  saera  as 
the  main  connecting  link  of  gentUes,  the  extremely  prohable 
closing  of  the  circle  of  gemotes,  on  the  formation  of  the  Curiate 
Constitution,  &c. 

The  nobility  of  the  Anglo-Saxons  or  their  Teuton  ancestors 
throws  no  particular  light  on  the  Roman  Patriciate,  The 
distinction  of  eorl  and  ceorl,  etheling  and  frtling  is  treated 
by  Stubbs  and  Maitland  as  simpk^  matter  of  descent,  without 
any^  very  assignable  source  as  to  whom  the  descent  must 
be  traced  from. 

If  we  may  judge  from  stray  words  and  antitheses  in  the  - 
earlier  A.S.  laws  one  would  be  disposed  to  think  that  the  root 
of  nobility  was  personal  association  with  some  military 
leader^.  Divine  or  semi-divine  origin  is  usually  claimed 
in  the  genealogy  of  any  person  of  distinction :  this  I  suppose 
may  be  attributed  to  the  loyally  or  interest  of  the  scalds 
or  bards  with  whom  the  foundations  of  history  begin;  and 
comparative  degrees  of  remote  ancestry  may  perhaps  be 
inferred,  but  nothing  can  be  relied  on  as  approaching  to 
evidence. 

Among  facts  also,  which  must  be  taken  into  accotmt, 

as  generally  bearing  on  this  subject,  are  the  undoubted 
tendency  to  associate  in  local  organisations,  or  assemblages, 
with  actual  or  presumed  relationship,  the  degrees  of  which, 
however,  were  probably  nowhere  so  strictly  regarded  and 
regulated  as  at  Eome:  on  the  other  hand,  the  addition  of 
new  incomers,  on  the  decrease  in  means  and  conscc^uent 

1  See  Stubbs,  i.  ch.  2,  and  P.  aiul  M.,  ch.  1  n:cnoraIIy. 
*  See  the  distinction  between  gt6iScund  and  cierlise  in  Tna  54  compared 
with  Ael.  and  Guth.  3,  and  the  general  meaning  of  pegen  in  ibciimid,  Gesetze, 
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consideration,  if  not  tiie  actual  dying  out,  of  certain  of  the 

original  {amilie^. 

A  particular  developement,  in  towns,  later  tlian  the 
original  fonnation  of  leligionB  gilds, — which  may  be  directly 
compared  with  a  notable  featnie  in  the  Roman  ^/inlei  (eee 
§  5,  App.  ni.  p.  193)  is,  as  we  have  seen,  that  of  mercanUle 
associations,  of  a  somewhat  similar  character:  these  latter 
being  again  to  be  distinguished  from  the  intermediate  Fiith 
Gilds,  piopedy  so-called.  The  last  were  artificial  unions, 
springing  up,  or  inixoduced  from  above  (ib.  pp.  195, 199  sqq.) 
to  replace  the  original  family  compact,  with  its  mutual 
protection  and  responsibility.  The  Gilds  Merchant,  on  the 
other  hand,  would  appear  to  arise  as  the  natural  result  of 
a  son's  usually  following  his  father's  occupation  and  thus 
establishes  de  facto  a  hereditary  transmiflsion  of  freedom  of 
the  Gild,  witii  tlic  cxclu^ioii  of  otliers,  and  the  o:radua,l  for- 
mation of  a  citizens'  aristocracy.  The  minoi  or  late  division 
of  Trades  or  Crafts'  Gilds,  and  the  fierce  struggles  of  the 
latter  against  the  so-called  "patriciate"  in  the  German 
and  Bel^an  towns  of  the  13th  and  14th  centuries,  is  a  matter 
of  medieval  history^,  casting  very  little  light,  if  any,  upon 
the  more  simple  points  at  issue  between  the  Patricians  and 
Plebeians  of  Bome. 

Division,  at'  Rome,  original.  This  Roman  division 
is  undoubtedly  regarded  by  the  earliest  Roman  annaHsts 
as  a  fundamental  and  original  one,  dating  from  the  fabulous 
times  o£  liomaius.  It  exists  von  Haus  aus  in  the  view  of 
Hommsen,  to  use  that  fovourite  expression  of  his^  If 

*  The  reaaon  why  iboB  portimikr  straggle  belongs  to  tlieee  f oteign  pftrto, 
and  why  England  did  not  develope  »  similar  burgess  patriciate  is  praiiaps 
to  be  found  in  the  stronger  exocntive  which  existed  over  the  towns,  under 
our  Kings.  See  Brentano  (§  iii.  Introd.  Essay  in  Tonlmin  Smith's  English 
Gilds),  and  distiirruish  the  case  of  Florence,  with  tho  tu  o  oon\pf>tin'_f  siiprome 
powers  Pope  and  Emperor.  Compare  g^eraliy  Viiiari's  History  oi  iTlorence, 
oh.  iv. 

*  Forsohongen,  u  p.  78,  n.  13;  more  in  detail  Msr.'  iii.  pp.  92 — 94. 

o.  m.  17 
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I  venture  to  suggest  a  later  date  (see  below),  it  is  rather 
as  to  matter  of  lecoguitioa  and  regulation  tlian  of 
oiigination. 

This  is  a  subject  of  much  interest  and  importance  to 

the  legal  liistorians,  who  still  attach  any  credibilities  to  the 
early  annals  of  Rome ;  as  it  was  the  reputed,  and  probable, 
cause  of  that  early  codification,  which  some  of  us  believe  to 
be  a  reality,  and  it  undoubtedly  led  to  the  foundation  of 
a  separate  constitutional  organisation,  to  which  most  of 
the  reform  in  Roman  Private  Law  was  due. 

The  individual  steps  by  which  the  great  offices  of  State 
were  gradnaliy  thrown  open  to  the  lower  Order/'  and 
which  form  the  main  part  of  our  internal  history  of  Rome 
for  the  first  200  years  of  the  Republic,  may  be  questioned ; 
but  as  to  the  general  character  of  the  struggle  there 
can  be  nd  doubt:  while,  as  late  as  the  time  of  Cicero, 
and  even  of  Gaius^,  there  are  traces  st^  surviving  of 
the  original  patrician  ascendancy  and  monopoly  of  high 
oiiit'*\ 

Fatricii  and  Patres.  The  name,  by  which  we  modems 
generally  designate  the  higher  order  in  early  Eome,  is 
possibly  not  a  very  old  word,  although  occurring  in  Plautito*. 

It  has,  of  course,  something  of  a  patronymic  form,  and  the 
pafrieii,  in  any  strict  (Republican)  use  of  the  word,  were 
no  doubt  descended  from  moTiibers  of  the  class  called  PcUres 
in  the  Decemviral  legislation^.  That  they  were  descendants 
of  actual  Senators  selected  by  Romulus,  as  is  somewhat 

•  AccordiTi;.'^  to  Gaiu.^,  i.  112,  tlu-  post  of  a  ht  'lier  Flamen  (Festus.  P. 
p.  151,  Majored)  or  rex  aacrorum  could  only  be  held  by  a  Patrician  of  the 
purest  blood,  sprung  from,  and  participating  in,  the  strictest  form  of  cere- 
monial mariiage. 

•  Plautus,  Captivi,  6.  4.  6. 

•  The  words  of  Livy,  4.  4,  n«  eonitbium  jpatribuB  cum  plebe  easel,  seem  to 
come  nearest  to  an  actual  quotation.  Compare  the  more  oiatorical  language 
of  Cieeio,  de  Rep.  2.  37.  03. ,  Dionysius  (10.  60),  speaking  of  the  same 
legislation,  hais  waTfiUcm, 
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doubtfully  stated  by  Dionysius,  and  somewhat  cuitly  by 

Livy^,  is  a  matter  which  we  need  not  pursue  farther.  The 
absurd  derivatiou  qui  patrem  ctere  possenl,  those  who  could 
claim  a  ^ther,  in  the  speech  attiibuted  by  livy  to  P.  Dedus 
MuB^  is  only  useful  as  bearing  testimony  to  one  view  of 
plebeian  marriage  in  the  earliest  times  (§  3,  p.  70).  To 
give  the  true  ex])laoation  of  the  word,  in  its  original  use, 
I  am  oblip:ed  sUghtly  to  anticipate  my  account  of  that 
Council  of  Eldefs  (senai/ua)  which  was  certainly  a  primeval 
institution  at  Rome.  This  was,  in  all  probability,  drawn 
in  the  first  instance,  from  the  heads  of  families  {patres) 
belonging  to  gentes  which  formed  the  original  Roman 
Polity:  so  that  the  whole  body  of  full  burghers,  which 
was  constituted  by  these  ge/nJtes^  came  to  be  called  patres. 
At  any  rate,  all  the  old  etymologies  start  with  the  reference 
to  the  Senate  as  technically  the  fatrcs^^. 

The  question  of  the  couscripti,  so  familiarly  associated 
with  pat/rea^  must  stand  over  till  we  come  to  treat  specifi- 
cally of  the  early  Republic:  but  one  source  of  error,  with 
regard  to  the  origin  of  the  Plebeians,  may  be  cleared  off  here. 
Some  have  attempted  to  trace  that  origin  to  the  gentes 
minoreSy  of  whom  I  shall  speak  hereafter.  This  idea  is 
distinctly  negatived  by  Cicero's  statement  that  the  Papirii 
were  patrioii  mlnorom  gentium,  in  an  answer  to  a  member 
of  that  geyis  itself^^. 

*  Dionyaiiis,  2.  8:  T.ivy,  1.  8  ad  fineni. 

*  Livy,  10.  8.  Corssen^,  i.  p.  f>!^.  f?hew«  that  the  termination  is  niorely 
formative.  The  subsequent  suggestion  in  Uecius'  speech,  that  this  means 
nihil  ultra  qunm  ingenuoa,  is  taken  up  later  by  Cincius  (see  Sources,  p.  69),  as 
quoted  in  Festus  (F.  p.  241,  Pairicioa)^  in  his  book  oq  the  comiiia  (p.  270). 

mat*  iii.  p.  13,  n.  h 
^  CSoero,  ad  Fam.  9.  21.  2.  Sed...qiii  tibi  Tenit  in  mentem  negare  Papi- 
tiam  quenqnam  nnnquam  nisi  plebeium  fniaae?  Fnerant  enim  patrioii 
minoram  gentium:  quonim  prinoeps  L.  Papiriua  MngiUannSr  qui  censor 
cum  It.  Sempronio  Atratino  fuit.*.anni8  post  Bomam  oonditam  ooozii. 
Sed  turn  Papisii  dicebamini.  I  do  not  propose  to  follow  up  here  the  various 
historical  points  illustrated  by  this  genealogy,  but  have  set  it  out  somewhat 

17-2 


Digitized  by  C 


260 


§  7.    PATBICUirS  AND  TLSBmAm 


Plebeii.  It  may  be  taken  as  fairly  established  that  the 
first  niicleus  of  the  historical  Roman  Polity  consisted  of 
a  ciide  of  ascertained  individiial  gentes,  some  of  which 
mre  apparently  a  later  addition  to  the  original  body. 

At  some  very  eaily  period,  but  after  iMa  addition,  the 
circle  of  genies  was  closed,  and  all  persons  subsequently 
admitted  into  the  community,  or  left  outside  at  the  time 
of  such  closure,  were  known  simply  as  the  mnltitade 
(^kbes),  the  individuals  as  fMmiy  occupying,' according  to 
Mommsen  and  otiiers,  a  position  of  half-recognised  dticenriup, 
almost  of  half  freedom.  The  name  flehea  has  much  the 
same  derivational  meaning  with  popukA8^»  Both  may  be 
explained  as  a  numerical  majority,  in  oomparison  with 
a  smaller  and  more  privileged  body  in  the  same  community: 
further  inferences  from  the  two  names,  seem  to  me  somewhat 
fanciful,  or  entirely  mistake 

lofenoiity  and  lack  of  organisation^^  are  results  which 

at  length  for  the  sake  of  the  ailment  below  in  §  8,  p.  291.  The  idea  of 
Taoitofl,  Ann.  1 1. 25,  that  the  pafm  minotnm  gtmiHwm  were  those  summoned 
by  BrntiiB,  on  the  expidnon  of  the  Kings,  baa,  I  belieye^  no  other  supporter. 
But  see  below  ({  8,  p.  203)  on  eoMeripli, 

"  Ciirtius*,  p.  277 :  Coresen",  i.  pp.  166,  442. 

Populus  is  possibly  the  common  people  as  opposed  to  the  Council 
of  Elders,  which  is  everywhere  a  very  early  institution.  The  explanation 
of  this  word  by  Mommsen  as  the  Armed  Host  has  been  reforrod  to  above 
(§  6,  p.  243).  It  was  originally  supported  by  a  very  doubtful  etymology 
of  the  word  popfilari^verheerev,  to  ravage  a  country  through  occupation 
with  an  army,  which  is  connected  again,  rather  doubtfully,  witii  jjupa 
(Mommsen,  Hist.,  Dickson,  1901,  i.  p.  90;  Forsch.  i.  p.  10 s,  n.  1 ;  Hr.^  iii.  p.  3, 
n.  2).  Pops  k  mm  probaUy  to  be  oonneoted,  through  popim  (for  coquina)^ 
witii  v^rar,  fte.  (Ourtius,  p.  466:  Gonsen,  L  p.  118),  and  Mommaen^s 
explanation  of  popv^kxH  is  rightly  rejeoted  by  Seeley  (Livy*,  i.  p.  131). 
A  more  probable  derivation  is  given  in  Gorssen,  1.  p.  S24.  For  Uie  various 
IManings  of  pld>e8  and  populus  as  opposed  to  seiMu,  see  §  8,  pp.  281» 
882,  and  Msr.  iii.  p.  5,  nn.  2,  3.  for  the  rather  uncommon  expression 
populus  plebesqu€t  ib.  p.  6,  n.  4.  , 

^*  Pictet  (Oncines,  ii.  p.  390)  makes  plebes  the  multitude  "par  opposition 
aux  clas»e«  8up()rieures.*'  Karlowa  calls  them  an  ungeglUderU  Menge** 
(RBg.  i.  p.  63). 
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might  natuially  ioUow  from  any  doBme  of  a  privileged 
class,  in  a  commoDify  subject  to  an  incieafliiig  influx  of 
outsideis.   (Oompaie  the  case  of  the  Gilds  Merchant  and 

the  Crafts  Gilds  above,  p.  257.)  This  obvious  law,  however, 
of  human  nature,  does  not  entirely  solve  the  problem  of  the 
origin  of  the  Boman  plebs,  as  to  which  two  slightly  different 
answeis  have  their  powerful  adherents,  each  being  based 
on  a  certain  amount  of  early  history,  or  rather  perhaps  a 
speculative  rea.ding,  by  historiographers,  of  ancient  practice 
and  antiquarian  research.  The  second  of  these  is  more  a 
modification  of  the  first,  than  an  entirely  diflerent  view 
(see  below,  p.  267). 

1.  nebeil  as  oUentes.  According  to  Dionysius,  the 
distinction  of  Patririan  and  Plebeian  was  an  original  one 
made  by  Eomulus  himself,  i.e.  existmg  from  the  beginning, 
of  superiors  and  inferiors,  in  point  of  ibunily  and  valour, 
coupled  with  some  consideration  of  means.  All  office, 
sacred  and  secular,  was  given  to  the  former  class,  while  the 
latter  were  entrusted  to  their  charge,  as  clients,  each  being 
allowed  to  select  his  own  patrmi^^.  I  employ  the  style 
of  a  relationship  which  was  undoubtedly  a  historical  fact 
in  later  times,  although  its  attribution,  in  so  wholesale  an 
extent,  to  the  earliest  is  most  questionable.  The  jyatronus, 
as  we  know  him  in  Augustan  literature,  is  the  supporter, 
in  Court,  or  the  Patron,  in  quite  a  recent  sense,  of  his  Clients 
or  Hangers  on.  Both  meanings,  no  doubt,  are  to  ba  found 
as  early  as  Plautus^. 

7TpocrTdTi]s  and  ireXaTi^s.  This  interpretation  of  patromis 
seems  best  to  account  for  the  word  irpoardTq^  which  is  the 
Greek  equivalent  adopted  by  Dionysius  and  Plutarch^*. 

IMonyaios,  2.  9.  »  MeiiAeohmei,  4.  2. 

Bionyiiiu,  l.c. :  Plaiaish,  Romulus,  13.  The  rpoffrinp  wm,  m  is 
well  known,  the  fore-stander,  i.e.  the  defender  and  tefirecteiltaitiTOt  at 
Athens,  of  the  leaident  aUen,  or  foreign  sojoomer,  /u^oaot. 
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It  should  be  lemembeied  that  such  Gieek  styles  as  this, 
not  b^ug  mere  transliteiatioos,  like  so  many  foims  in  later 
Roman  Law,  e.g.  Greek  Versions  of  the  Digest,  nor  literal 

trauslations,  may  really  give  us  additional  information  of 
considerable  value,  either  as  to  received  Eoman  tradition 
or  as  to  recognised  analogy  with  Greek  institutions. 

The  conelative  weKdrvi^  would  appear,  at  first  sight, 

to  imply  local  residence  merely,  of  the  clientes  round  their 
patronvs,  but  had  perhaps  accjuired  rather  the  derived 
signification  of  suppliant^''  which  might  iairly  pass  into  that 
of  retainer. 

All  this  is  reconcaleable  with  the  etymology  usually 

accepted  for  cliens,  i.e.  the  person  obedient  to  command 
Such  a  semi-feudal  position  of  the  client  does  not  appear, 
in  that  character,  to  have  any  counter-indication  of  reUuion- 
$hip  in  the  Patron:  but  the  Roman  word  patramis  was 
clearly  considered  as  importing  some  idea  of  fotemal  pro- 
tection (above,  §  3,  n.  19)  which  is  much  dwelt  on  by  Roman 
Icmd^tores  temporis  acti^. 

Patronus.  This  semi-paternal  relationship  is,  e.g. ,  strongly 
put  by  GeUius,  quoting  in  support  the  elder  Cato^.  It  is 
to  be  gathered,  though  not  quite  so  clearly,  from  the  passage 
of  Dionysius  quoted  above,  where,  after  enumerating  the 
mutual  obligations  incumbent  on  Patron  and  Ghent,  he 
goes  on  to  describe  the  penalty  attached  to  the  breach  of 
them,  as  liability  to  the  law  of  treason,  which  Bomulus 
passed,  that  a  person  convicted  under  it  might  be  killed^ 

"  See  the  long  note  in  Ruhnken's  Timaeus,  s.v.  reXArffs, 

Horiger  in  Curtius*,  p.  151  (see  Corssen'^,  ii.  p.  740:  Jhering',  i.  p.  236, 
n.  131,  and  Mgr.*  iii,  p.  63,  n.  2,  and  pomparo  oboediens,  Corsscii,  i.  p.  631). 
ClueOf  in  Latin,  it  is  tmo,  generally  means  simply  "to  be  called'*;  but  it 
is  surely  allowable  to  cite  the  Greek  signification  of  K\i>eiv  to  hear,  and 
itUend. 

Aristotle,  Const.  Ath.  2.  5,  and  Photius,  s.v.  ireXarat,  make  the  position 
of  weKAnfl  more  that  of  a  seif  , 

*•  A.  6. 5. 13. 4.  See  Earlova,  BBg.  L  p.  38,  and  below,  n.  26. 
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by  any  that  would,  as  a  saczifice  to  the  infernal  Dis^. 
We  cannot  but  remark  the  interesting  analogy  between  the 
yiew  here  indicated  and  that  taken  by  onr  own  Common 

Law.  that  it  is  petit  treason,  i.e.  aa  aggravated  degree  of 
murdexy  when  the  murderer  owed  some  special  private  or 
domestic  allegiance  to  the  murdered^. 

Clientela.  The  theory  of  Mommsen  is  that  the  fhhs 
owed  its  origin  and  nucleus,  directly  and  exclusively,  to  this 
half  citizen,  or  half  free,  body  of  clients;  to  whom  he,  of 
course,  denies  the  fundamental  rights  vaguely  attributed 
to  them  by  antiquity^.  We  are  therefore  obliged  to  ex- 
amine the  fttcts  from  which  he  considers  the  original  eUentela 
to  have  arisen :  bearing  m  mind  his  own  admission  (above, 
p.  257),  and  remembering  that,  as  he  also  admits,  all 
this  is,  in  early  Roman  history,  very  mnch  matter 
of  pnre  speculation,  or  inference  from  later  historical 
practice. 

Ilhgitimate  birth,  whatever  its  results  may  have  been 
to  judge  from  later  legal  developements,  cannot  possibly 
account  for  any  but  an  infinitesimal  amount  of  the  pre- 
dominating number  which  is  consiBtently  attributed  to  the 
Plebeians,  from  their  first  appearance. 

The  same  remark  applies  to  Manumission.  The  eman- 
cipated slave  was  most  probably  a  rare  occurrence,  in  the 

^  See  n.  14^.  Mommsen,  Forsch,  i.  p.  3S4,  n.  52,  regards  this  traatmeni 
M  that  of  an  offence  against  the  community.  Indinotly  it  may  be,  but, 
oomparing  the  words  of  ServiuB,  ad  Aen.  6.  600,  on  a  breach  of  duty  by 
Patron  against  Client,  ''Sacer  esto,"  with  those  ol  Festns  (F.  p.  230, 

Plorare)  on  a  breach  of  filial  duty  by  a  son  'VZirt*  parevtvm  sacer  estod,** 
I  maintain  that  the  obligations,  in  the  fornipr  rase,  are  rather  to  be  con- 
sidered, as  in  the  la  tter,  direcUy  a  matter  of  family  and  religion.  See  also 
Jhering^,  i.  p.  237,  n.  131 

"  Blackstone,  iv.  pp.  75, 203 :  Hale,  Pleas  of  the  Crown,  i.  ch.  29 :  Coke, 
Instt.  iii.  ch.  2,  fto: 

"*  Mar.'  iii.  pp.  68,  69.  See  Dionyaius,  2.  14,  on  the  proTinoe  assigned 
by  Bomnloa  to  the  ht/uruc^  irX$tfot. 


Digitized  by  Google 


264 


§  7,'  FATBIOIAKS  AND  FLBBEIANS 


simple  early  timeB^;  nor  does  the  azgoment  based  by 
Monunsen  upon  the  connexion  of  ipajbnmM  with  ^Nifer^ 
appear  to  have  much  relevance  upon  the  question  whether 

clientela  arose,  at  first,  mainly  from  maiiumission. 

The  more  frequent  source  of  original  dientela  would 
most  probably  be  the  voluntaiy  se&iDg  of  protection,  by 
an  outsider,  from  some  member  of  a  closed  circle  or  com- 
munity. This  is  the  so-called  ajyplioaUo^,  which  agrees 
very  well  with  the  sense  of  Dionysius'  Greek  equivaleiits 
,  to  patronus  and  diens  (above,  p.  261),  and  bears  at  the  same 
time,  a  peculiarly  strong  resraiblance  to  the  feudal  cam- 

Later  optional  patronus.  When,  however,  the  Servian 
administration  admitted  the  Plebeian,  as  the  owner  of 
land,  to  military  service  and  potitical  duties — though  ojfice 
appears  to  have  been  still  denied  him — this  condition  of 
dependence  was  henceforth  non-essential  as  far  as  their 
individual  law  worthiness  was  concerned.  Whether  and 
how  long  they  may  have  striven  to  connect  themselves  with 
some  patrician  ffem^  in  order  to  belong  to  a  curia,  or  for 
general  help  and  countenance,  we  cannot  say,  but  a  client- 
ship  entered  into  with  this  view  would  be  ratiier  a  nominal 

**  Kariowa»  BRg.  i.  p.  40,  goeB  bo  far  as  praotioaUy  to  deny  tlte  ezistenoe 
of  ManninlHwoii  in  the  ^UeOe  Becki* 

^  I  do  not  quite  see  his  point.  It  seems  to  be  that  the  Patron  stands 
rather  in  the  relation  of  Father,  than  in  that  of  Master,  to  the  enfranohised 

slave,  and  is  capable  or  competent  to  protect  him,  like  a  Father,  as  wnfrona 
is  capablo  of  Motherhood  (see  above,  §  3,  n.  125).  The  original  intention 
of  the  extt'M'ied  term  matrona  I  must  confess  that  I  cannot  explain. 
Patronus  appears  to  me  to  be  a  Father  in  a  wider  or  more  extended  appli- 
cation :  but  see  Coraaen*,  L  pp.  577, 678  as  to  the  mere  formative  ehaiacter  of 
the  termination  •ono.  The  article  Patr-  in  Festus,  F.  p.  253,  eyen.  U 
ooireotly  lestoied  by  HttUer,  eomea  to  little  l>at  an  argument  improviaed 
by  an  etymologer. 

•i  Mar.*  iii .  p.  64,  and  Jhering*,  i*  p>  236.  The  word  aeems  stMueely  to  be 
a  regular  legal  term:  see  however,  Cicero,  de  Oratore,  1.  39.  177,  where 
jus  apflieaHonis  ie  said  of  the  Patron's  rights  in  this  ease,  Msr.  iiL  pp.  62, 63. 
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than  an  actual  state  of  dependence^,  and  compatible  with 

an  actual  opposition  to  patriciau  influence,  in  case  of  a 
conflict  of  class  interests,  like  the  election  of  tribunes. 

Henceforth  it  would  appeal  that  the  commendation  of 
the  non-patrician  to  some  patrician  pafyronus,  although 
frequent,  on  the  groimd  of  interest,  was  a  matter  of  dimce; 
not  of  necessity,  as  it  had  been  in  the  days  when  the  former 
could  only  be  represented  by  the  latter^'. 

In  fact,  in  the  Boman  Ooturts  as  we  know  them,  the 
principle  of  l^al  representation,  in  any  strict  aen/se,  was 
a  matter  of  very  late  developement. 

The  peculiar  patronage  which  arose  from  enfranchise- 
ment whether  by  Patrician  or  Plebeian,  had  substantial 
legal  results,  surviving,  as  we  know,  to  the  time  of  Gaius. 
But  the  optional  patronage,  which  apparently  descended 
from  the  old  relation,  and  which  subsisted  from  republican 
times  to  the  early  empire,  was  at  once  different  in  its  origin, 
wider  in  its  scope,  and  less  stringent  in  its  obligations.  The 
patron  was  simply  an  inflnential  friend,  patrician  or  plebetaa, 
to  whom  the  dieat  vdluntarily  attached  himself.  The  still 
later^a  patronus  of  the  Courts,  was  this  influential  friend 
developed  into,  or  replaced  by,  the  orator,  who  used  his  gifts 
or  position  to  put,  more  strongly  than  his  client  could,  the 
legal  points,  with  which  the  latter  had  been  furnished  by 
a  prudenSf  or  chamber-counsel. 

Jhering  on  precarium  and  peculium.  Jhering,  who 
calls  attention  to  this  resemblance,  at  the  same  tmie 
distinguishes  the  Vassal  from  the  Client,  by  making  the 

M«r.»  ii.  p.  272,  ii]  pp.  67,  68,  71. 
=  •  Dionysius,  2.  10:  Mar.  iii.  pp,  82,  83. 

«»  There  is  surely  a  considerable  devolopement  from  Menaechmus, 
the  careless  man  of  the  world,  who  knows  some  law,  hut  drops  casually 
into  Court  to  oblige  a  well-to-do  friend,  and  Cicero  the  keen  young 
practitioner,  daring  to  brave  the  influence  of  the  almighty  Sulla.  See 
Plautus.  Men.  4.  2.  5,  25 — 32,  and  the  argument  of  Cic.  pro  Roec.  Amerina 
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grant  of  land  the  origin  of  the  former  condition,  legal 

defencelessness  that  of  the  lattt^r.  But  even  in  the  former 
specially  feudal  principle — ^setting  aside  the  details  of 
personal  relationship — ^he  himBelf  indicates  remarkable 
points  of  resemblance,  both  as  to  the  grant  of  land  and  the 
original  meaning  of  the  word  Fee  (Vieh).  I  refer  to  his 
ingenious  and  pri.]);i]>le  suggestions  with  regard  to  the 
Roman  precarium  and  pecidium.  The  former  may,  he 
thinks,  have  originally  been  property — ^mwinly  land — ^held 
by  the  Client  on  request  from  his  Patron,  though  secured  by 
no  obligation  of  strict  law,  which  indeed  was,  he  holds, 
impossible  between  the  parties.  The  latter  was  probably 
a  literal  small  herd,  either  an  actual  portion  severed  from 
the  larger  stock  of  the  Lord,  or  the  particular  acquisition 
of  the  Client,  which  in  effect  was.  considered  as  legally  still 
belonging  to  the  Patron^. 

2.  Plebeii  as  members  of  conquered  populations. 
This  form  of  clientela  (by  applicatio)  is  represented  by  Cicero 
as  resulting  ipso  facto  from  the  surrender  of  a  conquered 
nation  to  a  Roman  general^.  How  far  this  practice  of 
quite  late  and  historical  times  can  be  credited  fur  anything 
similar  in  the  numerous  apocryphal  conquests  of  the  Earlier 
Bepublic  may  be  questioned.  Whatever  be  the  main  source 
of  dienteUif  Mommsen  winds  up  with  the  conclusion  that 
hi  the  old  patrician  community  every  domimled  freeman, 
not  a  patrician,  must  have  been  under  patrician  Patronage^. 

*•  Jhenng*,  i.  pp.  236,  239,  243.  See  also  Kailova,  BBg.  I  p.  89,  and 

the  passages  quoted  in  n.  1.  The  distinction  of  pecunia  from  familia 
(Jmiainndence,  ii.  p.  644),  appears  to  depend  upon  a  different  principle,  the 
fovmer  word  being  eonnected  more  directly  with  the  root  «ignifying  con- 
finement or  onclosnro,  which  lies  at  the  bottom  of  both  |>eeillM4S  and  jweulilim, 

as  of  the  shorter  pecus  (see  Curtiua*,  p.  268). 
Cicero,  de  Officiis,  1.  11.  35. 
*•  See  generally  Msr.*  iii.  pp.  64 — 66,    To  the  other  authorities  cited 
on  this  subject  must  be  added  Festus,  F.  p.  246,  Fatree  (see  §  8,  n.  6). 
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This  view,  as  to  the  first  origin  of  the  PJehs,  will  account 
fairly  well  for  the  existence  of  such  plebeian  gentesaa  aie 
hiatoiical  doublets  of  patrioiaii :  also  for  a  certom  pioportion, 
consisting  of  ineomeis  to  a  lising  community,  who  would 
naturally  attach  themselves  to  powerful  protectors,  at  a 
time  when  at  any  rate  full  burghership  was,  as  we  nia.y 
certainly  believe,  confined  to  a  circle  pretty  accurately 
defined  though  not  jet  expressly  dosed.  But  it  is  not 
recondleable  with  the  preponderating  numbers  consistently 
attributed  to  the  ciiily  Plebeians,  unless  we  accept  the  tales 
of  victory  and  bodily  transfer  of  population,  in  which  we 
find  so  much  contradiction  and  repetition,  if  not  obvious 
fiction*^. 

Momaasen  and  Soltau.   Mommsen  accounts,  not,  to 

my  miud,  very  satisfactorily,  for  the  distinct  antagonism 
which  is  very  early  recognised  between  the  Clients  of  the 
Patricians,  acting  with  their  Patrons,  and  the  remaining 
plebeian  mass,  by  a  transition  rapidly  supervening,  in  the 
mam,  from  the  semi-servile  condition  into  that  of  the  inde- 
pendent  Plebeian^^  He  somewhat  contemptuously  rele- 
gates to  a  note^  the  view  of  Soltau  who  still  maintains  a 
juxtaposition  of  patridan  and  plebeian  elements  from  the 
first  beginning  of  a  united  Rome.  This  is  the  view  to  which 
I  myself  incline,  though  I  cannot  Tjlaim  Soltau  as  a  supporter 
of  my  own  peculiar  theory,  which  I  need  not  here  repeat,  as 
it  has  been  more  than  once  indicated  above  (§  6,  pp.  234, 239). 

Theee,  however,  appear  to  be  accepted  by  Muirliead^  (p.  10),  Sohm 
(Ledlie*)  (p.  40)  and  Karlowa,  RBg.  (i.  p.  62) :  the  laat  quotes  a  host  of  older 
anthorities,  beginning  withKielwhr,  all  ci  whom  OQnaider  conquered  popula- 
tions to  be  the  chief  origin  of  the  pkba,  I  think  Mommsen  rather  tends 
to  this  vieWf  which  a  little  conflietB  with  that  ezpteeaed  above  in  n.  4. 
Oiiavd*,  p.  16,  admits  all  the  above  mentioned  origins,  withoat  giving  the 
pir^erence  to  any. 

Livy,  2.  36:  Dionysius,  6.  63:  and  generally  Mar.  iii.  pp.  68 — 71. 
3^  Mommsen,  ib.  p.  69,  n.  1 :  see  too  Kariowa,  Lc.  for  his  particular 
objections  to  this  view. 


Digitized  by  Google 


268  §  7.    PATRICIANS  AND  PLBBBIAN8 

Leaving  hypothesis,  I  proceed  now  to  discuss  some 
particular  difficulties^  as  to  the  accepted  facts  with  regard 
to  the  Plebeians,  availing  myself  of  ootuse,  in  spite  of  my 
dissent  as  to  origin,  of  the  invaluable  aasiatanoe,  on  other 
points,  of  Mommsen,  with  occasional  qnaHficationa  from 

Karlowa  and  ilirard. 

Plebeian  gentes.  The  existence  of  these,  in  perfectly 
historical  times,  is  too  well  known  to  need  statement.  For 
my  present  purpose  they  may  be  divided  roughly  into 

(1)  such  as  are  alleged  doublets  of  patrician  gentes,  and 

(2)  such  as  are  not.  Of  the  former  case,  instances  for  which 
there  is  more  or  less  authority  are  given  below^.  Persons 
belonging  to  these  plebeian  gerUes  may  be  accounted  for, 
as  has  been  said,  by  individual  clietUda,  It  is  quite  in 
accordance  with  the  established  practice  of  Manumission 
that  the  libertus  should  take  the  gentile  name  of  his  Patron 
and  should  so,  in  some  way,  belong  to  his  gem^:  to  the 
extent,  indeed,  according  to  Mommsen,  of  taking  part  in 
the  gentile  saora;  though  the  passage  which  he  adduces 
in  evidence  seems  to  me  better  explained  by  a  secondary 
(§  9>  P*  320)  recognition  of  the  curia,  as  a  heal  division^. 

Even  in  these  doublets,  however,  we  have  to  explain 
the  formation  of  a  mass  of  individual  clients  into  what 
could  be  regarded  as  a  gens,  here  homonymous  with  a  pa- 
trician one ;  in  the  other  cases  (2)  the  more  unlikely  develope- 
ment  of  a  plebeian  family  or  families  into  a  gens  entirely 
new.  Of  the  former  formation  we  find  one  solitaiy  recorded 
instance  in  the  case  of  the  daudii  (§  16,  App.  iii.  p.  562). 

**  Ankmia,  AqmiUa,  Okmdia,  JnUeh  iMcnUa,  Mania,  Papbria,  PUiwia, 
VelnriiL,  Bat  see  as  to  Papkia  above,  p.  259:  as  to  Mama  and  JuUa, 
§  6,  App.  I:  as  to  Okmdia  and  Veturia,  Msr.*  iii  p.  61. 

**  Msr.  iii.  p.  74,  represents  the  Plebeians  as  Clients  belonging  **pauh** 

to  the  patrician  genfeff. 

35  Msr.  iii.  pp.  77,  78,  94:  Grid,  Fasti,  2.  527,  cited  ib.  n.  1»  p.  78.  As 
to  local  GuHoA,  see  §  9,  l.o.  and  §  16,  pp.  513, 517. 

% 
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Quasi-gentile  organisation.  The  latter  developement 
seems  to  have  been  effected  by  an  application  of  the  old 
patxiciaa  gentile  rules,  as  to  succession,  tutelage,  agnatic 
connezioii,  &c,,  among  the  Plebeians  in  question'*;  the 
association  being  consolidated  by  quasi-gentile  sacra,  and 
perhaps  completed  by  a  lecognitioa  of  tlie  related  families 
as  a  genSy  on  the  part  of  the  Pontiffs,  probably  also  by  the 
oiiginal  patrician  gentea  in  their  curiae^''.  This  recognition 
must  also,  Mommsen  thinks,  have  necessarily  inyolved 
the  attribution  of  the  new  gens  to  some  one  of  the  old 

All  this  appears  to  me  fairly  compatible  with  the  sugges- 
tions, which  have  been  previously  made  here,  as  to  the  origin 
of  the  Plebeians;  some  period  being  assumed  at  which  a 
dosed  line  was  finally  drawn  around  the  particular  gerUes 
up  to  that  time  recognised,  and  henceforth  constituting 
the  patrician  Order. 

These  doublets  of  a  patrician  gena,  and  generally  the 
admission  of  plebeian  stodcs  at  all  as  gentes,  may  also  be 
partly  illustrated  by  a  phaenomenon  adduced  by  Sir  H.  Maine 
in  his  Village  Communities,  though  rather  intended,  I  think, 
as  an  explanation  of  the  iioman  gentes  moQores  and  minores* 

The  faculty  of  taking  in  strangers  is  one  which  the 
village  groups  in  India  may  be  dearly  inferred  to  have  once 

This  quasi -gentOe  organisation  is  strictly  called  stirp-s  according  to 
Mar.'  iii.  pp.  74 — 77,  referring  to  Cicero,  de  Orat.  1.  39.  176.  Karlowa, 
(RRg.  i.  p.  37),  takes  a  slightly  difierant  view  of  ^t>^«,  wMoh  he  confines  to 
the  ease  of  a  plebeian  gens  (or  siirpe)  connected  with  a  patrician  one.  We 
may  recognise  some  paiaUd  in  a  case  of  Welsh  tribal  cnstom  quoted  by 
Seebohm  (T.  C.  p.  51),  according  to  which  the  gteat-grandson  of  a  etranger 
nighty  although  through  the  process  of  becoming  adacriptua  gkbae,  gain  the 
recognition  of  a  status^  as  the  founder  of  a  kindred  of  his  own,  the  memb^ 
of  which  would  afterwards  be  able  to  swear  for  and  defend  one  another  in 
the  regnlar  manner. 

"  Msr.  iii.  pp.  74,  75. 

^  ib.  p.  94.  Most  of  these  points  are  doubtless  suggested  by  the 
precedent  of  the  Claudii  (§  16,  App.  m). 
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poflsessed,  but  which  it  has  now  almost  entiielx  lost.  In 
the  complex  structuie  of  these  inteiesting  commumties, 
we  occasioiially  find  *'some  dominant  fomily  claiming 

superiority  over  the  whole  brotherhood  and  even  over  a 
number  of  separate  villages,  especially  when  the  villages 
aie  part  of  a  larger  aggregate  tribe  or  clan.  Besides  this, 
and  more  frequently,  there  oocnis  in  the  community  itself 
a  certain  number  of  families,  who  are  traditionally  said 
to  be  descended  from  the  founder  of  the  village.  Below 
these  families  are  others  distributed  into  well-ascertained 
groups.  The  brotherhood  in  fact  forms  a  sort  of  Hierarchy, 
the  degrees  of  which  are  determined  by  the  order  in  which 
the  vanous  sets  of  families  are  amalgamated  with  the 

coniTniniity^*.*' 

Plebeian  marriage.  In  speaking  of  the  plebeian  gens, 
I  am  obliged  to  recur  to  the  subject  of  plebeian  marrioffe, 
which  has  been  anticipated  to  a  considerable  extent  in  §  3. 

We  have  again  to  consider  what  were  the  original  family 
conditions  of  the  lower  Order,  as  to  be  gathered  inter  alia 
from  the  story  of  the  Canuleian  law,  and  the  particular 
taunts  attributed  to  the  patrician  party,  in  the  speech  put 
by  livy  into  the  mouth  of  P.  Decius  Mas,  on  the  discussion 
of  the  Ogulnian  law.  The  style,  in  this  latter  case,  is  of 
course  rhetorical  and  exaggerated :  but  I  think  it  may 
certainly  be  taken,  without  any  undue  cieduhty,  as  a  fair 
representation,  pro  tanto,  of  the  more  extreme  patrician 
tenet  that  the  Plebeian  had  originally  nothing  which  could 
be  called  gens  because  he  could  not  claim  or  quote  a  father 
(above  p.  259). 

Taken  literally,  these  words  cannot  with  any  strictness 
be  interpreted  as  merely  equivalent  to  fiee-bom  (above  n.  9). 
If  they  are  not  simply  and  solely  a  piece  of  Augustan  ety- 
mological guess-work,  they  ought  to  mean  that  the  ofispiing 

*»  Maine,  V.  C.  pp.  i28,  166,  176,  177. 
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of  plebeian  unions  were  originally  only  mother's  sons, 
standing  in  the  same  position  as  the  children  resulting 
ifom  an  incestuous  union  or  promiscuous  intercourse^^. 

This  appears  so  improbable  a  state  of  things,  to  have 
been  seriously  maintained  with  regard  to  an  obyiously  large 
part  of  the  population,  that  several  modifications  of  it  (at 
least  de  jactu)  have  been  suggested  by  those  who  take  j^imd 
f<icie  the  literal  view.  To  one  suggestion  of  Muirhead's, 
in  particolar,  I  must  venture  to  take  exception.  This  is, 
that  the  original  Plebeians  lived,  or  were  understood  to  live, 
in  a  state  of  cognate  relation.slii[),  as  distinguished  Iiom  the 
agnatic  connexion  of  Patricians*^.  Now  that  the  wider 
relationship  was  recognised  early  for  certain  purposes  there 
is  no  doubt  (see  §  p.  66 ;  §  4,  p.  126) ;  but  there  is  no  evidence 
to  connect  this  recognition  with  one  Order  particularly, 
and  to  press  it  as  a  distinction  between  them  seems  to  be 
unreasonable,  if  .  not  to  anticipate  the  principles  of  a  Prae- 
torian reform  based  on  grounds  of  natural  feeling  and 
convenience  belonging  to  a  &r  later  date  than  the  Begal 
period  or  the  early  Republic^.  The  view  taken  above 
in  §  3  may  be  briefly  restated  here.  No  doubt  the 
Plebeians  had  not,  from  first  to  last,  power  to  contract 
confofreatio:  at  least,  such  attempted  alliance  would  not 
have  been  recognised  by  the  (patrician)  officers  of  religion^. 
Possibly,  no  conventio  in  manum  was  admitted  among  them 
before  that  of  coemptio,  which  is  not  unreasonably  connected 
with  the  Servian  reform.  It  is  probable,  too,  that  conubium 
between  Patrician  and  Plebeian  was  considered  question- 

*o  Gaius,  i.  64. 

^  Muirhoad*,  p.  36.  Klenze'a  work  there  referred  to  is  the  Familienrecht 

der  Cognaten  nnd  Affincn.     I  rather  atrroe  with  Prof.  Goudy,  in  his 
addition  to  Muirhead's  note,  pp.  35,  36,  except  as  to  the  quotation  icom 
Cato  (see  my  §  4,  p.  123). 
id.  p.  275. 
«  See  above,  §  3,  p.  78. 


Digitized  by 


272 


§  7.    PATBIGIANS  ASJ>  toBBBIAKS 


able^  before  it  was  aboliBhed  by  the  Twelve  Tables.  But 

that  there  was  ever  no  conuhium  between  Plebeian  and 
Plebeian;  that  nupiae,  by  mere  consent  and  deductio 
iomum,  whether  strictly  juitae  or  not,  were  erer  i^azded 
as  of  no  effect,  and  the  issue  as  illegitimate,  seems  to  me 
incredible.  PctesUis  is,  as  we  have  seen,  made  by  Gains 
t-o  depend  on  cmiubium,  whether  the  wife  comes  in  manum 
ox  not^ ;  but,  except  as  to  the  two  points  mentioned  above 
{confofreaido^  and  perhaps  original  manua)^  I  can  find  no 
definite  authority  for  attributing  to  the  lower  Order  any 
materially  different  customs  or  rights,  as  to  family  relation- 
ship, from  those  of  the  higher*"*. 

After  lex  Canuleia.  After  conuhium  between  all 
Roman  citizens  not  pmonally  disqualified  (§  3,  p.  68) 
was  definitdy  established  by  the  legislation  known  as  the 
lex  Canuleia — 445  B.C.,  all  children  of  such  subsequent 
unions  would  be  in  foieslate,  though  their  mother  would  not 
necessarily  be  in  mmu.  Henceforth,  a  dear  patrilinear 
descent  would  alwajrs  be  traceable  and  a  series  of  agnaU 
proveable:  so  that  the  ezistetice,  among  Plebeians,  of  the 
gentile  principle,  which  depended  upon  the  existence  of 
Jamiliae,  in  the  larger  sense  (§  4)  becomes  natural  and 
easy.  The  much  debated  question  of  the  early  presence, 
if  not  the  full  yotlng  power,  of  the  Plebeian  in  Hke  curiae, 
must  be  postponed  to  the  section  treating  specially  of  that 
subject. 

Connexion  of  certain  plebeian  gentes  with  sacra. 
Before  concluding  the  present  section  I  must  again  call 

Even  flo  late  as  296  8.0.  150  yean  after  the  less  Camuleia,  we  hear 
of  "the  matroiu"  debarring,  from  the  sacra  of  the  patrician  Padieitia, 
a  patecian  lady,  who  had  macried  a  Ploboian  of  eminence.   JAry,  10.  23. 
**  Gaius,  i.  56.   For  the  apparent  contradiotion  between  CSioerOfToploa, 

S.  H,  and  Bocthiiif,  ff^o  §  3,  pp.  80,  81. 

*^  This  view  is,  on  the  whole,  confirmed  by  Monmisen,  M?r.'  iii.  pp.  79,  80, 
and  imphcitly  by  Muirhead*,  in  hia  concession  that  "the  majority  (of  the 
Plebeians;  were  of  Latin  origin/'  p.  36. 
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Attention  to  the  somewhat  startling  fact  that  there  are 
cases,  in  historical  times,  of  geinUSy  connected  with  sacra 

regarded  as  of  national  importance,  which  nevertheless 
remained  plebeian.  The  most  remarkable,  perhaps,  is  that 
of  the  gens  Aurelia  winch  is  desciibed  to  us  by  Festus  as  of 
Sabine  origin,  and  having  a  site  publicly  assigned  to  it 
by  the  Eoman  people,  for  performance  of  worship  to 
Smi,  from  which  it  takes  its  name  (§  5,  p.  140).  This, 
and  some  slightly  similar  cases  are  considered  in  Appendix  i 
to  §5,  pp.  175— 181. 

OondiiBion;  The  origin  of  the  first  Plebeians,  as  a 
matter  of  pure  hypothesis,  may,  I  still  think,  be  referred  to 
a  slight  ethnic  dilferencc  between  the  first  two  tribes.  This 
might  conceivably  result,  as  to  the  inferior  Order,  in  a  later 
adoption,  in  its  thoroughness,  of  the  Patriarchal  principle, 
not  certainly  indicating  any  subsistence  of  a  distinct  Mutter- 
recht  but  connected  with  a  less  solemn  and  less  binding 
form  of 'marriage.  Paradoxical  as  it  may  seem,  I  am  dis- 
posed, not  entirely  without  grounds  perhaps  hardly  approxi- 
mating to  evidence,  to  identify  this  ruder  elem^t  with  the 
Bamnes,  overrunning  the  more  advanced  and  ceremonial 
Sabines  or  Tities,  who,  however,  succeed  in  asnmilating 
a  considerable  part  of  their  conquerors,  and  thus  form 
the  nucleus  of  the  patrician  Order  (see  §  6,  App. 
p.  253). 

Public  and  Private  Law  as  reapeetively  patrician  or 

plebeian.  In  various  passages  of  this  and  preceding  sections, 
besides  the  above  hypothesis,  a  corresponding  distinction  has 
been  hmted  at,  in  early  Koman  Law  itseli  The  division  of  law 
generally,  into  Public  and  Private,  is  one  which  I  agree  with 
Austin  in  deprecating,  not  having  found  it  logical  or  prac- 
tical. The  two  divisions,  however,  appear  to  have  been 
recognised,  together  with  a  third  (sacrum),  as  distinguishable, 
in  the  Code  of  the  Twelve  Tables, /by  a  rhetorical  poet 
cm.  18 
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(Aumiiis)  living  in  tlie  l*ttor  part  of  tke  4th  «enlnii7  a.d. 
when  (Mine  lort  of  «  veznon  of  the  Code  w»8  eridenily  ttiil 

existing,  though  auytkiiig  purporting  to  be  a  copy  must 
ceitainly  be  questioned^.  As  an  exliaufltive  division  of  any 
modem  body  of  Law,  that  of  Public  and  Pxivate  has  been 
lejoeted  elsewheiEe^  by  mt,  for  tuioiib  zeuons  whioh  it  is 
not  wieesmnty  to  rep^t. 

At  present  we  are  only  concerned  witli  it  as  applied  to 
^man  Law,  and  to  that  law  in  its  earliest  stage.  Foi^ 
whatever  we  may  make  of  such  an  original  division,  the 
effect  ol  the  distinction  of  Patncian  and  PlebeiaB,  as  bearing 
vipon  it,  was  in  piactioe  enlarely  snpeiseded  by  the  later 
distinction  of  Civil  and  Praetorian  long  before  the  main 
part  of  what  we  know  as  the  true  historical  law  o£  Kome 
began  to  be  fcmned. 

In  Mnirhead's  interesting  ricetch  of  the  Roman  euetom- 
ary  law  during  the  period  before  the  reforms  which  go  under 
the  name  of  Serviiis  Tulliua,  tiie  distinction  of  Public  aud 
Private  is  dearly  regarded  as  inadmissible  with  regard  to 
ojSenoes  or  wrongs^^.  In  this  I  not  only  agree,  but  should 
extend  that  inadmissibility  to  almost  eveiything  that  can 
be  reasonably  called  Law  in  that  period,  and  to  most  part 
of  the  early  law  in  the  period  immediately  following. 

Dr  Moyle,  on  the  other  hand,  assumes  the  distinction 
generally  as  real,  and  proceeds  to  discuss  its  applicability 
to  the  early  history  of  Rome.  This  polity  he  regards  as 
originally  a  military  state  pure  and  simple,  in  which  all 
other  considerations  are  postponed  to  the  perpetuation  of 
eiQStence;  all  Law  is  Public  and  presumably  (though  this 
is  not  esqwesflly  stated)  Patrician.  The  Privsfto  branch  is 
somewhat  hesitatingly  described  by  him  as  devebped  oat 

*•  See  my  Sourcee,  p.  24,  and  iSchdil,  Kell.  pp.  17,  18. 
J  uriBprudeaoe,  ii.  pp.  446,  447— -449. 
Ed.  2,  chape.  1 — ^3,  particularly  p.  61. 
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of  the  fonner,  maiidy  under  the  influenoe  oi  the  Piehciaii 
element*'*. 

By  the  way,  he  dismisses  in  a  few  words  (p.  15)  the  idea 
of  Puckta  and  others,  which  attributed  to  the  combiuatioa 
of  two  separate  ethnic  stQcka,  the  Pelasgic  (Bunnee)  and  the 
fikbine  (Quihtee),  a  Uend  of  pnxiifAsie»-A^  of  external 
r^ti(»»8  and  conquest,  on  the  one  hand,  witii  that  of  domeetk 
order  aud  internal  developement  on  the  other.  These  do 
not  appeal  to  be  expressly  identified  with  Public  and  Piivate 
Law,  but  may  perhape  be  conaidered  as  coixesponding  to 
these  divisions  respectively. 

It  will  be  lemembeied  that  much  the  same  ethnic  elements, 
whether  the  first  be  called  Pelasgic  or  not,  have  been  here 
identitied,  ex  hypothesi,  with  a  lower  and  a  higher  degree  oi 
social,  or  lather  family,  developement. 

The  alleged  developem^t,  moieover,  of  Private  feom 
Public  Law,  mainly  under  the  influence  of  the  Plebeian 
element,  is  apparently  connected,  by  its  supporters,  with 
an  assumption  of  the  original  non-existence  of  Private 
Floppy,  at  least  in  land,  and  with  the  intiodnction  of  a 
special  form  of  conveyance  {maneipat4o)  for  certain  res 
mobiles.  Now  I  have  already  endeavoured  to  shew  that 
the  original  non-existence  of  Private  Property,  in  land,  is 
extremely  questionable.  As  to  the  theory  about  the  origin 
of  the  distinction  between  res  fnandpi  and  res  nee  numeipif 
I  cannot  do  better  than  refer  to  the  valuable  note  (p.  17)  of 
Moyle  himself,  which  admits  the  ability  of  Muirhead's  view, 
though  it  is  not  the  one  adopted  by  the  author.  To  that 
view  I  myself  entirely  subscribe :  that  the  distinction  in 
question  is  simply  a  result,  of  the  Servian  registration,  which 
depends  upon  the  disfunction  of  Property,  as  primarily 
necessary  for  au  agricultural  holding  or  not,  but  is  distinctly 

«v»  Hoyle,  Instrt.  Just*  pp.  13, 16,  IS. 
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intended  to  ignoxe  ihat  ol  Penons  as  Patridan  or 

Plebeian*®. 

In  the  imtlier  reasoning  of  Dr  Moyle  as  to  the  relation 
of  Public  and  Piivate  Law  in  eaily  Rome,  and  the  develope- 
ment  of  the  latter  from  the  former,  he  piactically  leaves  on 

one  side  the  idea  of  connexion  with  a  Patrician  or  Plebeian 
element  and  dwells  rather  on  the  antithesis  of  the  State 
and  the  Individual;  following,  in  this  respect,  the  lead  of 
Jheiiivg^.  To  puraue  that  reasoning,  therefore,  is  to  digress 
tom  the  proper  subject  of  this  section :  and  I  only  do  so  in 
the  hope  of  removing  one  source  of  ambiguity  in  the  many 
which  sometimes  beset  one  in  endeavouring  to  understand 
what  Jhezing  exactly  means.  That  ambiguity  in  the 
present  case  is  the  everlasting  difficulty  of  the  same  word 
being  used,  in  Carman,  for  what  Savigny  distinguishes  as 
Subjective  and  Objective  Right^. 

In  Jhering's  first  part^  of  his  Starting- points  {Ausgangs- 
punkte)  or  Original  Elements  of  Roman  Law^^  he  means  by 
the  ''Subjective  Will"  the  Bight,  or  conceived  Bight,  of 
the  Individual :  in  the  second — ^the  special  starting-point  of  a 
State  order  or  arrangement  (p.  176) — he  places  the  general 
Family  principle  (genies,  &c.)  combined  with,  or  affected  by, 
the  Organisation  iot  War^^:  in  the  third,  the  influence  of 
Beligiim^. 

*•  My  own  distinction  oijamtlia  and  pecunia  (Juriapiudence,  ii.  p.  544) 
is,  of  course,  entirely  different  ixom  that  of  Cuq»  as  cited  by  Moyle.  "With 
all  ro^peot,  moreoTer,  far  the  latter,  I  do  not  think  that  the  vague  expres- 
lions  of  Ooq  (see  partknlarly  pp.  92^3)  quite  hear  ont  hia  own  oonohiaiona. 
The  Tiew  of  Voigt^  that  the  distinotion  of  rt8  maneipi  and  ft$  nec  ntaneipi, 
under  those  names,  only  dates  from  a  oaniUiutto  jurisptniomm  (?)  of  some 
IdO  B.C.,  is  scarcely  tenable,  against  the  gjcmenX  oonaent  of  writers,  as  to 
its  antiquity,  on  the  strength  of  the  mere  general  expression  eonttUuebatt^ 
of  Gaius,  2.  16.    Soe  however  fur  ther  below»  §  16,  App.  O. 

*•  See  Jurisprudence,  ii.  p.  637.  r 

Savigny,  System,  i.  pp.  7,  9.  «  i.«  §§  9—12,  pp.  107—176. 

id.  §§  14—17,  pp.  163 — 2()5,  see  particularly  p.  183. 

»  id.  §§  18,  18a.  pp.  2e&-a07. 
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I  have  ventured  to  take  a  somewhat  dilierent  view  as 
to  the  origiQal  feeling  which  leads  to  State  orgauisatiou 
properly  eo-called,  and  the  primary  object  of  such  organisa- 
tion, elsewhere^.  What  I  wish  to  point  out  here  is  that 
this  partieiilar  part  of  Jhering's  very  snbtie,  but  somewhat 
speculative  reasoning  does  not  seem  to  have  much  bearing 
upon  the  distinction  of  Public  and  Private  Law,  as  generally 
understood,  in  a  State,  and  still  less  upon  the  specific  dis- 
tinotion  of  the  two,  in  early  Borne,  as  aridng  from  a  Patridan 
or  Plebeian  element.  The  passage  ultimately  quoted  by 
Moyle  (on  p.  20),  which  is  from  Jhering,  i.  p.  222,  merely 
amounts,  in  my  view,  to  this:  that  general  legal  rules  or 
principles  are  built  out  of  individual  decisions  as  to  Eight 
and  Wrong  (see  Jurisprudence,  i.  p.  103). 

The  connenon  of  Public  or  Private  Law  with  the  Patri- 
cian or  Plebeian  element  in  the  very  hypothetical  "history" 
of  nascent  Rome  seems  to  me  to  be  simply  this.  The  earliest 
co%lition  which  appiozimateB  to  a  State,  is  an  arrangement 
of  Sfentes^  already  distributed,  as  such,  into  curm,  at  some 
time  when  the  circle  of  these  gentes  was,  either  by  outside 
influence  or  internal  agreement,  closed  (see  above,  p.  260  and 
below,  §  9,  p.  314),  and  th^  closed  circle  had  become  thePatiician 
Order.  The  monopoly  of  office,  with  a  few  early  exceptions 
(see  below,  pp.  318, 364)  by  that  Order,  at  the  beginning  of 
the  Repiiblicaii  penod,  aud  the  gradual  destruction  of  that 
monopoly,  are  of  course  matter  of  Constitutional  or  Public 
Law.  As  the  outsiders  acquire  a  share  of  privileges  at  tot 
denied  tihem,  and  notably  of  legblative  power,  such  legisla- 
tion will  obviously  be,  in  general,  matter  of  Plebdan  initiaidve. 
Common  or  ordinary  Law,  so  far  as  it  arises  from  the  more 

»•  Juriapradence,  L  pp.  98,  163,  164,  166.    The  part  played  by  Religion, 

and  the  order  in  which  that  formative  element  comes  in,  are  more  fully 
treated,  as  to  Rome,  hereafter.  8oe  the  section  on  ruria^  which  Jhering 
regards  simply  as  a  military  element  (i.*  178),  and  those  on  the  develope- 
ment  of  Sovereignty  at  Rome. 
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developed  family  or  gentile  relations,  may  be  regarded  as 
mostly  Patrician,  at  least  in  origin :  but  I  iTnaLnne  that  Buch 
deyeiopement  was  piobabiy  much  the  same  in  the  more 
advanoed  element  amoi^  the  outsideis,  ae  in  the  Patiideii 
ebele.  IndiYkliiale,  on  tke  other  hand  who  did  not  attach 
themselves  to  Patricians,  or  follow  the  Patrician  pattern  of 
gentile  formation,  would  require  and,  as  their  numbers  in- 
ereased,  would  bring  about,  legislation  of  a  more  general 
ohaiaotef,  based  on  ordinaEy  haidshipB  and  leqniiemente. 
Such  Law  is  naturally  Private  and,  as  a  matter  of  fwst,  mostly 
Plebeian.  But  as  many  principles  and  rules  will  be  Private 
in  one  respect  and  Public  in  another,  it  is  difficult  to  draw  a 
dear  line  of  distinction,  and  I  doubt  whether  any  Roman, 
until  late  philosophising  timee,  ever  thought  of  drawing  one. 

Senate  and  Onrla.  There  remain  two  institutions 
equally  attributed  to  the  Romulian**,  i.e.  the  absolutely 
prehistoric,  period :  a  popular  assembly  by  curiae  (comitium 
euriakm)t  and  a  council  of  Elders  {senatua)^  who  were 
expressly  reoognieed  as  representatives  of  the  cwriae  and 
implidtiy  of  the  gmtes  ineluded  in  the  ewriae. 

The  Council  of  Elders  is  an  institution  common  to 
Aryan  nationalities  generally.   It  requires  special  notice 
at  this  part  of  our  enquiry  from  its  conDeadon  with  the  * 
Patridaa  order. 

The  curia,  on  the  other  hand,  if  as  I  believe,  an  assoda- 
tion  primarily  religfious  (see  §  9,  p.  314)  is,  thoni^h  l)y  no  me^ns 
unique,  a  rather  special  feature  of  the  original  Koman  Polity. 
And  it  is  through  the  intervention  of  a  common  High  Priest 
connected  with  tbe  euriae  that  I  myself  am  disposed  to  trace 
the  gradual  developement  of  Soi-ereignty,  and  so  the  creation 
of  a  fully  formed  State,  at  Rome. 

Monopoly  of  office,  and  of  land,  by  patricians.  The 
assignment  of  so  many  Rentes  to  a  curia  whidi  has  been  several 

»  Dionyeius,  2.  12,  14. 
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times  lefened  to,  as  possibly  dating  from  the  estabHshment 

of  the  Tarquinian  dynasty  and  the  accession  of  a  geuuiue 
Sovereign,  is  no  doubt  connected  with  the  definite  closure 
of  the  circle  of  gerUes  and  the  distinct  crystallisation  of  an 
aiistoGiatio  Order.  That  this  Order  should  possess  a 
monopoly  of  the  offices  which  were  in  their  original  repre- 
sentation connected  with  the  Relifijion  itself  connected  with 
or  springing  out  of  the  sacra  forming  the  main  gentile  bond 
of  union  is  natural  and  requires  little  or  no  explanation. 

For  the  patrician  monopoly  of  lands  we  must,  I  think, 
refer  back  to  the  supposed  source  of  the  original  gentea  in 
the  followers  of  the  military  head  typified  by  the  legendary 
founder  (see  §  5,  p.  169).  And  I  would  again  call  attention 
to  the  passage  of  Nonius^  in  which  Cicero's  statement^  of 
that  founder's  diTidon  of  land  taken  in  war,  to  individnal 
citizens,  is  coupled  with  one  of  Varro  repeating  the  same 
division,  to  freemen,  of  the  extra  urban  territory,  already 
portioned  out  into  26  regiones  which  clearly  correspond  to 
Sarvius'  26  mstic  tribes  (§  16,  p.  516).  Hence  arose,  in 
my  opinion ,  the  alleged  right  of  the  Patricians,  as  descendants 
of  these  original  gcnUles,  to  possession  of  any  conq^uered 
territory  (ib,  pp.  504  sqq.). 

Noniiui,  p.  43,  vMHim, 
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FoBM  and  meaning  of  word  mnatus:  the  only  deliberative  Roman 
assembly,  p.  280.  Life  tenure  and  politioal  character,  281. 
Patrea  and  palncti,  282.  The  Senate  and  the  curiae,  283. 
Lex  Ovinia,  284.  Decuriae  deras  contubernium,  285.  Curio  and 
denirio,  286.  Inlerregnwn,  thcuriae,  ib.  Tot^l  number,  288. 
Equality  of  Senators,  289.  Elect  ion  or  n  on  election,  290.  Oon- 
clusion,  ib.  Jhering  on  witnesses  in  canjarreatio,  291.  0rnte4 
majores  and  minores,  ib.  Faires  conaaipU,  293.  King  and 
Senate^  paralteto^  295.  Appendix,  Inten^gna^  298. 

Senatus.  The  form  of  this  word  is  curious,  appearing 
rather  to  indicate  a  position  or  office  than  a  body  of  persons, 
as  also  to  require  a  root  yerb  senar^.  But  the  word  was 
no  doubt  in  ordinary  use  as  early  as  the  time  of  Flautus  to 
indicate  an  assembly  of  Elders^,  an  institution  common  to 
more  than  one  Italian  stock  as  well  as  in  other  Aryan  races. 
A  few  words  on  its  general  character  in  the  Koman  Poli^ 
may  precede  the  attempt  to  reconcile  or  explain  the  con- 
flicting accounts  of  its  original  eonstitation,  in  regard  to 
their  bearing  upon  that  of  the  early  Boman  State  as  a  whole. 

The  Senate  was  originally  the  only  regularly  deliberative 
assembly  at  Rome.  Non-official  meetings  of  other  bodies 
there  might  be,  at  which  discussion  took  place:  regular 
assemblies,  at  which  a  definite  resolution  could  be  put,  and 

*  Mar.*  iii.  p.  836.  n.  4.    See  however  Roby,  Gr.  i.  pp.  294,  295. 

•  I  mention  Flautus  as  earlier  than  the  famous  Sctnm  de  BacanaUbus, 
B.C.  186.  It  is  scarcely  necessary  tu  give  autbonties  for  the  word,  or  its 
meaning.  See  however  Festus,  F.  p.  339.  Senatoies  a  seneotate  dioi  satis 
oonatat,  quot  initio  Bomnliu  degit,  centam  qnomm  ooniilio  rempublieun 
wtministraiet. 
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earned  or  rejeoted ;  but  this  seems,  at  any  rate  for  a  very 

long  time,  to  be  the  only  otEcial  body,  that  had  the  modern 
Parliamentary  power  of  amendmg  and  recasting  the  projects 
of  law  or  administration,  on  which  it  was  consulted  by  the 
chief  magistrates,  whom  we  may  almost  come  to  legard  as 
its  officers. 

Life  tenure.  Moreover  the  position  of  Senator,  however 
attained,  appears  to  have  been,  probably  until  the  beginning 
of  the  4th  century  b.o.^  for  life :  a  tenure  which  gives  to 
a  plural  board  a  continuity  and,  if  unchecked  by  other 
influences,  an  ever-increasing  power.  This  might  hold  good, 
even  as  af^ainsf  the  single  appointing  king*,  except  in  cases 
of  great  deteimmation  and  ability :  a  fortiori  as  against  his 
successors  the  pair  of  annual  Consuls,  by  no  means  necessarily 
unanimous,  not  perhaps  intended  to  be  so.  Over  a  national 
assembly,  too,  such  a  Council  of  Elders  must  have  a  great 
advantage,  until  the  former  is  organised  into,  or  replaced 
by,  a  similarly  deUbeiative  body. 

Hence  the  Senate  was,  until  the  Empire,  by  for  the  most 
important  element  in  the  Roman  polity,  and,  under  the 
Empire,  the  last  important  remnant  of  the  Bepubhcan 
regime.  As  to  its  general  puUtical  character,  we  are  not 
left  in  any  doubt.   It  was  at  £i8t  the  representatiye  of  the 

•  See  Festus,  F.  p.  24G,  Praeteriti  and  below  p.  284  on  the  hx  Ovinia. 

*  In  the  Greek  Monarchy  of  Homer,  neither  the  people,  whether  aa 
individuala  {\aoL)  or  as  aaemlilBd  {a.yofrlj),  nor  the  §ovk-/i  (whatevw  of 
valiiUm  may  have  origvnally  Ym&h  indieated  bj  their  name  (see  CiirldiiB*, 
p.  049)  seem  to  poseess  much  independent  power.  Tet  there  is  little  reason 
or  probability  in  the  exiBtenoe  of  dther  Ato^i}  or  /Sto»Xi},  ezoept  as  degradations 
of  what  onoe  were  substantive  powers.  I  have  suggested  a  probable  deriva- 
tion of  the  ^oxrthMt  elsewhere :  I  hesitate,  on  the  subjeot  of  the  Homeiio 
king,  whether  to  regard  him  as  a  fully  developed  sovereign,  or  af  a  temporary 
commander  {dva.^),  possibly  corresponding^  to  the  presumed  original  Roman 
iribunus  (see  §  12).  Thucydides  in  the  second  chapter  of  the  first  Book 
appears  to  be  describing  something  like  the  latter.  The  Minoan  king, 
according  to  modern  research  and  ancient  tradition,  certainly  rather  re- 
sembles the  former. 


Digitized  by 


282 


§  8.    TBS  SBirATB 


pitiiciui  Oitier,  and  afteorwaids,  ol  the  OonservatiYe  parfy. 
So  tke  general  tenn  poptdics,  when  it  is  used  <mt  of  ite  proper 

signification  (of  the  whole  body  politic)  in  antithesis  to  the 
Senate,  takes  difierent  meaningp  at.  different  times.  When 
spoken  of  in  this  antithesis,  populus  and  ^/^e^  are,  for  the 
first  half  of  pre-impeiial  history,  almost  equivalent  to  jMw : 
for  the  last  half  they  are  the  democratic  or  reforming  party. 
It  is,  of  course,  with  the  earlier  part  of  the  former  period  that 
we  are  now  concerned. 

Patra.  The  members  of  the  Senate,  in  its  oldest  form, 
were  nndonbtedly  members  exclnsively  of  those  Rentes  which 
continued  to  be  known  as  jxitrician;  but  that  term,  being 
itself  a  derivative  from  patres,  cannot  be  used  to  explain  the 
latter  style,  or  its  undoubted  application  both  to  the  Senate 
and  the  patrician  Order.  The  fandfol  derivation  from 
pairem  eiere  has  been  considered  above  (§  7,  p.  259) ;  and 
Mommsen,  who  collects  most  of  the  pas;^asfes  bearing  on  this 
subject  in  Msr.^  iii.  p.  13,  nn.  1 — 3,  appears  to  consider  it  as 
representing  in  fact  {der  Saohe  nach)  the  same  thing  as  what 
the  latter  half  of  the  word  really  was — a  mere  suffix.  Bnt, 
as  this  view  involves  the  non-recognition  of  legal  paternity 
amonjr  the  Plebeians  (§  7,  p.  271)  which  appears  to  me 
extremely  improbable,  even  for  the  earliest  times,  I  prefer 
his  earlier  explanation  (Forsch.  i.  p.  228,  n.  1),  according  to 
which  pcUrea  meant,  in  the  original  gentile  constitution, 
simply  the  Senate.  Whether  the  first  persons  elected  or 
appointed  were  actual  heads  of  families  or  genfss  (principes 
is  Cicero's  word)  or  called  patres  out  of  comphment  (Livy), 
or  from  their  sohcitade  for  the  State  (Sallnst),  or  to  express 
affection  (Cicero),  depends  upon  the  particnlar  author's 
reading  of  the  mind  of  Romulus^. 

*  Livy  (1.  8),  after  various  fantaatic  rraaoiiH  why  Komulus'  original 
Senators  were  only  a  iiiindred,  is  in  no  doubt  tliafc  they  were  called  paired, 
ab  honor ei  Cicero  (de  Rep.  2.  8.  14)  holds  that  they  were  ao  named  propter 
wUaitm,  both  agree  that  the  patricii  were  tlie  children  of  theee  'pairu 
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The  probability  is  tbat  this  was  originally  a  meeting  of 
all  heads  of  families  within  the  old  gentile  association,  but 
was  nanowed  to  a  certain  number  on  that  re-arrangement, 
wh«neTer  made^  which  inrganiaed  the  origbiAl  gentile  and 
Cimste  constittttiofi  (see  §  6,  pp.  247,  248).  It  does  not 
seem  improbable  or  minatural  that  the  term  should  be,  on 
occasion^  apphed,  extensive,  to  the  whole  body  of  which 
these  Senatoxial  piUres  were  zepresentative,  as  it  certainly 
appean  to  have  been,  if  we  aie  to  consider  the  stories  about 
the  abolition  of  eomifmm  between  the  Orders,  by  the  later 
Decemviri,  to  contain  any  terminological  accuracy^. 

The  Senate  and  the  Curiae.  In  entering  upon  this 
part  of  the  present  subject,  I  am  obliged,  in  some  degree,  to 
anticipate  the  following  section  by  assoming  the  ezistence  of 
the  curiae,  as  assodations  of  ffmlee.   This  anticipation  is, 

(Idvy,  Lc,  Cicero,  de  Rep.  2. 12.  23).  According  to  Festua,  F.  p.  246,  by  an 
etymolo'jfy,  whioh  T  may  be  wfong  in  attributing  even  to  this  author,  patres 
was  the  name  givon  to  the  persons,  out  of  whom  the  Senate  was  first  com- 
posed, because  they  distributed  partes  of  their  lands  to  the  poorer  class  as 
to  their  children  (see  Cicero,  de  Rep.  2.  9.  16  and  above,  §  7,  pp.  264 — 266). 

In  the  ancient  laws  of  Wales  (Lewis,  pp.  88,  89)  the  seven  elders,  or 
Head^  oi  iiouaeholds  {j^ejUeulu),  who  act  with,  and  for,  the  pen-cenedl,  may» 
M  within  •  kindred,  be  to  some  extent  oomparod  with  the  Romftn  King  and 
Senate,  as  within  the  aaeooiated  kindreda  of  the  fiist  Roman  Ckmstitatioin. 

In  Tentonio  antiquity  the  jN^netpM  of  Taoitna  (Gennania,  11,  of.  Caeeaf, 
B.  O.  6.  23),  beloie  whom  matters,  on  which  the  nHimate  decision  Is  fepie> 
sented  as  penes  pl^btm,  are  previously  discussed  {praetrctctamhur),  are  simpty 
chief  warriors,  whose  assent  is  signified  by  the  clash  of  arms. 

In  Anglo-Saxon  history,  the  snmrnons  of  the  Witena-gemot  corresponds 
very  closely  to  the  legendary  selection  of  his  Senate  by  Eomulns.  This 
(A.-S.)  ooiiuci]  is  however  evidently  *'a  later  developement  than  the  lower 
Courts  ,  being  a  consequence  of  the  institution  of  Royalty,"  Stubbs,  C.  H.* 
L  p.  133. 

The  Council  oi  Eiders  indicattxi  ia  Celtic  antiquity  is  poseibiy  a  more 
independant  siid  original  kiatitotion.  We  may  compare,  besides  the 
Elders  mentioned  above,  the  many  Welsh  words  oomponnded  with  Aen  and 
dwt;  in  Greek  the  ytpwaUt,  in  Semitic  antiquity,  the  Senate  of  Elders 
(Bobeftson  Smith*  ii.  34). 

*  IdTy,  4.  4.  5.  ne  oonnbium  painbus  cum  plebe  easet:  Cicero,  de  Bep; 
2. 37.  S3,  plebei  onm  palribus,  Dionysius*  10.  60  has  warpuctMi, 
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however^  necessaiy  for  any  ezplanatioii  oi  the  oiiginai 
constitution  of  the  Senate,  which  enbject  it  is  deniable  to 

take,  as  a  whole,  first,  as  being,  in  itself,  an  institution  by 
no  means  peculiar  to  Rome  or  the  Latin  race.  There  are 
obvious  general  parallels  to  the  Roman  Senate  both  m  Greek 
history  and  poetry,  and  in  those  of  our  own  Teutonic  and 
Celtic  ancestors^ :  but  I  shall  confine  myself  to  the  particolars 
of  the  Roman  institution.  Ileie,  as  always  wheu  possible, 
my  endeavour  is  to  work  back,  from  established  facts,  to  the 
origins,  in  which  there  must  be  much  matter  of  hypothesis, 
only  taking  care  so  to  frame  the  hypotheses  as  to  take  in  and 
account  for  the  survivals. 

Lex  Ovinia.  1  assume  then,  to  begin  with,  that  the 
original  Senate  was  in  some  sense  representative  of  the 
curiae,  from  what  I  consider  to  be  the  quite  historical 
provisions  of  the  lex  Ovinia.  Of  this  enactment  it  is  true 
that  our  only  information  comes  from  Festus;  but  he  is 
usually  considered  a  fairly  trustworthy  authority  for 
antiquities,  and  the  diihculties  connected  with  the  lex 
(hinia,  to  my  mind,  rather  vouch  for  its  authenticity.  It 
has  been  put  by  modem  historians  as  early  as  432  but 
from  its  nature  and  object  it  would  seem  to  be  rather  con- 
nected, in  proximity  and  provenance,  with  the  famous 
censorship  of  Ap.  Claudius  Caecus  m  312. 

This  law  enacted  that  Senators  should  be  chosen  thence- 
forth by  the  Censor,  ex  omm  orS/ine  cwrialim.  Of  the  par- 
ticular reform  directly  intended,  and  the  explanation  of  the 
words  ex  omn  i  ordine,  I  postpone  consideration  until  nearer 
the  date  of  the  Censorship  above  referred  to.  The  point 
which  I  wish  at  present  to  press,  is  that  the  choice  is  to  be 
made  ctmoHm,  which  I  take  as  evidence  of  the  position  just 
stated,  that  the  Senate  was  originally,  and  continued  to  be 
regarded  as  in  some  way  representative  of  the  curiae,  or 

'  See  above,  the  Utter  part  oi  note  5. 
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ananged  aecoiding  to  the  curiae.  Detail  will  be  considered 
hereafter  below  (§  9),  but  I  would  remark  en  passant  that  th<& 

retention  of  this  Curiate  constitution  of  the  Senate,  by  an 
enactment  obviously  intended  to  facilitate  the  introduction 
of  PlebeiaiiB,  is  strongly  in  favour  of  the  view,  that  either 
plebeian  genies  were,  on  recognition,  asfidgned  to  one  or 
other  of  the  ancient  curiae,  or  that  the  Plebdans,  all  along^ 
belonged  to  the  curiae,  as  local  districts^. 

Decuriae.    The  divisions  of  the  Senate  called  decurias 
are  mainly  connected  with,  and  to  be  expired  by,  the 
practice  in  interreffna.   Before,  however,  we  enter  on  that 
very  doubtful  subject,  we  may  take  warning  against  certain 
most  probably  erroneous  views,  from  philology.  Decuria 
appears  to  be  taken  by  many  authorities,  ancient  as  well  as 
modem,  to  mean  a  tenth  part  of  a  cuna^    In  the  well- 
known  passage  of  Dionysins  quoted  in  an  earlier  section 
(§  5,  p.  170),  Romulus*  division  of  a  tribe  into  10  curiae  was, 
according  to  this  author,  carried  further  to  a  sub- division 
of  each  curia  into  Decads,  every  Decad  having  its  Headman 
the  h&c4Bapx^f  under  a  Latin  name,  of  the  same  import, 
i€icovpi(Dv.    These  Decads  and  Headmen  of  Dionysiiis 
obviously  correspond  to  the  decuriae  and  decuriones  of 
Varro,  being  treated  by  him  as  sub-divisions  and  subordinate 
officers  of  the  original  Cavalry^.    But  the  point  is  that^ 
whether  they  are  tenths  of  a  larger  body  or  not,  and  what^ 
ever  that  body  may  be,  all  that  is  exfres9ed  laj  the  words 
decuria  and  ceKus  is  a  body  of  ten  rmn^^. 
«  See  §  7,  p.  269  and  Msr.»  iii.  p.  93. 

•  In  the  older  issuei?  of  MommBen^s  History  it  is  identified  with  the 
individual  gens.  This  idea,  however,  is  given  np  in  Mar.  iii.  p.  92,  n.  1  and 
p.  104. 

*®  See  Varro,  L.  L.  5.  91,  Turmae,  and  Festns^  P.  p.  71,  Decuriones. 
Compare  ceniuria  and  see  Msr.  iiL  p.  104,  nn.  1,5:  Corsaen*,  iL  p.  683. 
Jhenng'  (i.  p.  184,  n.  78}  appean  tot  Imld  tlwni  as  repremtlng  the  gene 
oooaideied  with  fefomioe  to  its  eowliiiftml  In  m  nitttary  orgaajafttkm,  id.  L 
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The  above  axe  lepreBented  as  dimiumt  of  a  people  or 

a  host :  m  the  latter  point  of  view  they  are  probable ;  indeed, 
in  the  nature  of  tilings,  almost  inevitable,  although  it  niay  be 
doubted  whether  the  smaller  ten  would  uot  naturally  come* 
fijwt  in  order^  aa  a  component  rather  than  as  a  eub-divuioa 
of  the  hueger  hmir^.  It  is  not  impoanble  that  the  later 
Republican,  or  Imperial,  cotitubernium  may  preserve  an 
immemorial  tradition  of  the  original  Decad^^;  which  may, 
ae  haa  be^  already  suggested,  have  fumiehed  a  mideua  for 
the  gem,  I  must  admit,,  however,  that  the^wia,  as  a  formed 
entity,  cannot  be  positively  identified  with  either  Zeicwi  or 

Curio  and  decurio.  But,  whatever  may  have  been 
the  truth  as  to  these  divisions  of  the  original  Host — and 
I  am  disposed  to  connect  some  arrangement  of  the  kind 
with  the  constitution  of  the  original  Senate— we  must  be 

on  our  guard  again.-^t  confusions  arising  from  the  similarity 
of  the  words  curio  and  decurio.  There  is  Httle  doubt  that 
the  offiom  known  in  historical  times  by  the  former  name 
were,  by  rights,  priestly  (see  §  9,  pp.  309,  3X0) ;  while  those 
known  by  the  latter  (belonging  mostly  to  municipia)  were 
neither  priestly  nor  mihtary,  but  of  magisleriah  or  at  least 
civU,  character,  and  corresponded  to  an  ohginai  organisation 
of  the  Roman  Senate^. 

Inteireguam:  daonilaa.  The  original  deewiae  of  the 
Senate,  were  according  to  Livy,  an  arrangement  of  themseh  es, 
by  Romulus'  hundred  Senators,  into  ten  batches,  of  ten  men 
each,  one  man  being  ajjpomted  in  each  batch  to  hold  the 

^2  Msr.'  iii.  p.  104,  n.  5,  citing  a  paasage  of  Marquardt  which  I  take  to 
be  (in  Humbert's  French  translation)  Oigaoiiatioii  militaiie,  p.  137. 

i»  Sec  §  5,  pp.  137,  168. 

^*  ae*3  Msr.  iii.  pp.  102,  104,  nn.  2,  3,  p.  853  n.  1,  and  generally  U.oc.  in 
Index  under  (hcurioms  der  Municipien.  Jhoriiig*,  i.  p.  190,  attributes  to  the 
urigximl  decurio  a  certain  presidency  over  the  dealings  of  the  gene,  and 
« ivUgicMia  lefiKMiLtation  of  it.  BntldoaotfleemiffioieiitpioQfoltliis.  The 
dtenHontt  of  Feetiu,  P,  p.  71,  and  Vam  (L.  1^  ff.  91)  most  not  be  forgotten. 
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chief  BoveNig&t^.  The  ten  had  command,  but  the  one  only 
the  intignia  of  command.  This  Soyereignty  was  but  for 
five  days,  and  came  lound  to  all  in  turn :  the  interruption 

(of  true  Royalty)  did  not  last  more  than  a  year^*. 

DiouysiuB^  after  expressly  recotrnising  the  total  number 
of  the  'Senate  as  two  hundred,  which  lAvy  appeals  to 
ignore  (see  however  below),  represents  them  as  dividing 
themselves  into  8€/cdBa<;,  and  handing  over  the  government 
to  the  first  ten  chosen  by  lot^*.  This  is  interpreted  by 
Mommsen  to  mean  that  Dionysius'  Decads  are  here  tenths 
(oi  twenty  Senators  each)  and  that  the  6e«a  wpcSroA  an  the 
ten  individuals  who  came  first  by  lot,  within  these  so-called 
Decads^'.  In  other  ledpecta,  his  account  is  substantially 
the  same  as  Livy's. 

Such  a  government  seems  a  scarcely  conceivable  reality, 
which  one  mig^t  therefore  fairly  tvest  after  the  manner  of 
Pais;  and  indeed  the  historiographers  of  this  legendary 
period  soon  bring  the  first  interregnum  to  a  close.  A  possible 
interpretation  of  the  alternating  succession  of  the  first  four 
King?  has  been  suggested  above  (§  6,  p.  237).  But,  as  the 
interregnum  is  represented  as  recurring  frequently  during 
the  Republic,  we  must  see  what  light  the  aoeounts  of  it 
throw  upon  the  decuriae  and  the  original  constitution  of  the 
Senate.   This,  which  .is  not  very  much,  is  stated  here  in 

i«  livy,  1. 17.  I  hsTe  endeaTcmnd,  In  my  lendering  of  tMi  Teiy  brief 
and  gmenil  stetement,  to  assnme  nothing  more  than  the  twA*«fa£r  wliieli 

the  words  will  literally  bear.  It  v,  ould  certainly  seem  as  if  the  whole  arrange- 
ment i?  understood  to  be     hoc.    Nothing  is  said  of  the  order  of  the  decfuriae, 

or  of  the  order  of  the  individual  members  of  a  dccuria,  beyond  the  appoint* 
mentof  the  first  of  such  membor<<,  and  what  may  bo  presumed  to  be  neoopj^arv, 
in  order  that  each  might  have  his  turn.  iSeeley's  fitatement*  (n.  12,  p.  131) 
that  the  change  of  ibat  to  fuit  confines  this  account  to  the  particular  inter- 
regnum in  question,  is  correct  as  a  matter  of  strict  grammatical  usage,  though 
I  think  tiie  view,  that  this  is  regarded  by  livy  as  a  permanent  arrangement, 
abo  tenable. 

BionyaifM,  2. 67.  I'or  the  addition  of  the  aeoond  hnndied  we  c.  47* 
1'  Mar.*  L  p.  666,  n.  3;  iWch.  i.  pp.  218—233,  fte. 
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brief:  the  difficult  subject  of  interregna  as  matter  for  fuller 

treatment  is  reserved  for  an  Appendix. 

It  is  established  beyond  doubt  that  the  Roman  Senate 
was,  in  its  ohgin,  purely  patrician,  and  it  is  probable  that  it 
also  corresponded  to  the  rough  natural  marshalling  of  the 
Host,  which  has  been  more  than  once  refemd  to  (§  1,  p.  15 ; 
§  5,  p.  169 ;  §  6,  p.  246) :  further  I  do  not  think  we  can  make 
any  safe  suggestion  as  to  its  internal  constitution,  and  shall 
now  proceed  to  consider  what  may  be  accepted  as  likely  with 
regard  to  its  total  number  and  subsequent  additions. 

Total  number.  The  original  Senate  as  a  whole  is 
consistently  made  out  to  be  a  Hundred  men  of  aize  or 
eminence,  selected  or  created  by  Homulus,  accordmg  to 
lAvy  and  Festus^^,  according  to  Dionysius  elected,  mainly 
by  the  three  tribes  and  the  thirty  euriaes  Romulus  only 
nominating  one,  to  conduct  the  home  business  when  he 
himself  should  be  on  campaign  abroad^*.  This  latter 
extremely  artificial  and  complicated  scheme  seems  to  be 
forced  on  its  author  by  what  I  have  ventured  to  consid^ 
the  over-early  admission  of  the  factor  3  (see  §  6^  p.  231). 
The  additions  which  bring  the  Roman  S^ate  up  to  its 
normal  figure  of  300^,  are  accounted  fur  by  the  name  author, 
accordmgj  he  says^  to  the  general  agreement  of  Roman 
historians,  by  a  doubling  of  the  Patriciate  and  Senate^  on 
the  reconcihation  of  Romulus  and  Tatius  (tiie  additions 
bmng  called  vewrepoi),  and  a  farther  addition  to  the  former 
body  by  the  first  Tarquinius  of  one  hundred,  who  are  at 
the  same  time  made  members  oi  the  iSenate^.   livy  has 

lAvy,  1.8:  Festus  quoted  above  {il,  5)  repreeentiug  Venius  FlaccuB 
and  probably  Varro. 

DionysiuB,  2.  12. 

*•  It  remains  not  only  during  the  legendary  Koyal,  and  the  early  Re- 
publican, period,  but  down  to  the  proposals  of  Grsogbus,  123  B.c.  (Msr.  iiL 
p.  SiS,  n,  1,  y,  847,  nn.  1, 2). 

*^  DionysHia,  2. 47;  3.  67. 
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no  statemeDt  of  the  former  addition  to  tiie  Senate^  for  which 

he  would  appear  to  substitute  a  selection  of  Alban  principes 
by  Tullus^,  though  this  might  meaa  an  addition  either  of 
Senators  or  of  gentes,  ImpUdtly  he  undoubtedly  recognises 
it,  when  he  speaks  in  c*  17  of  the  Sabine  Senators.  The  last 
hundred  are  described  as  an  addition  by  Tarqninius  of  that 
number  to  the  Senate,  these  new  Senators  being  thenceforth 
called  patres  minorum  gentium^. 

This  silence  of  Idvy  as  to  the  Sabine  addition  \b,  with 
much  plausibility,  accounted  for  by  Seeley  as  due  to  regard 
for  consistency  with  his  account  of  the  interregnum  on  the 
death  of  Romulus.  But  the  whole  story,  as  well  as  the 
gratuitously  symmetrical  arrangement  of  the  supposed 
founder  in  framing  his  constitution  ab  initio,  are,  to  my 
mind,  far  better  explained  on  the  hypothesis  of  a  real  con- 
stitutional system,  which  consisted  mainly  in  the  reguiansa- 
tion  of  previously  vague  and  undefined  elements,  being 
framed  by  a  representative  of  the  intervening  third  nation- 
e3ity,  to  which  reference  has  already  been  repeatedly  made 
(§  ^»  PP*  ^^'^y  24:7),  This  nascent  Constdtntion,  which  must 
certainly  have  preceded  the  so-called  Servian  reform,  but 
belongs  to  the  same  dynasty  with  it,  will  be  more  particularly 
described  in  the  next  section.  I  have  only  to  add  here  some 
particular  points,  on  which  the  presence  or  absence  of 
information  requires  to  be  noted,  in  what  little  we  know  for 
certain  as  to  the  original  Senate. 

Equality  of  Senators,  In  the  vague  pieces  of  informa- 
tion which  have  come  to  us  about  decuriae,  a  headman,  whom 
we  should  naturally  expect  in  a  military  division,  seems 
occasionally  to  be  suggested  for  divisions  within  the  Senate 
also.   But  there  is  not,  so  far  as  I  am  aware,  any  dehnite 

*•  Livy,  1.  30.  Seo  Soeley*,  p.  160,  im.  23,  24  and  p.  161,  n.  18. 

"  Livy,  1.  35.  The  irreoonoilcable  account  of  Cicero  is  given  below, 
p.  292. 

cm.  19 
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assertion  of  such  a  lieadahip,  either  in  the  curia,  as  connected 
with  the  Senate,  or  in  a  divinon  of  that  body  itself* 
There  is  no  standing  order  of  pfreeedenoe  in  the  early 

Royal  Senate,  and  any  which  is  established  for  the  iyilerregnum 
appears  to  be  simply  ad  hoc  (see  however  above,  n.  15). 
Indeed,  one  can  scarcely  see  the  object  of  the  division  into 
iumiae  at  all,  and  tUa  is  one  of  the  reasons  why  I  am  dis- 
posed to  regard  it  as  the  mere  surviTal  pro  UmUo  oi  an  old 
military  marshuliiurr  {see  however  further  below,  p.  291). 

Slectiom  or  non-eiectioxi  of  original  Senators.  Assum- 
ing the  ctciginal  paiirei  to  be,  in  some  way,  ocmneoted  with,  or 
re{uresentative  of,  the  curiae  and  the  gentes  in  the  curiae,  we 
might  naturally  expect  some  election  of  indiyiduals  by  the 
rest.  But  our  acrounts  of  the  appointment  of  the  old 
Senators,  however  contiicting  in  other  respects  with  one 
another,  generally  agree  in  giving  no  support  to  this  idea. 
Almost  aU  the  traditions,  which  we  have,  represent  the 
King  as  a  regular  Sovereign  already  in  existence,  not  a  mere 
occasional  leader.  And,  alike  with  Livy,  Cicero  and  Festus, 
he  is  the  sole  chooser  of  members  of  the  Senate,  a  power 
which  is  deschbed  as  descending  to  the  earUer  Oonsak. 
The  language  of  Dionysius**,  it  is  true,  points  in  a  diifer^t 
direction,  and  may  have  contributed  to  Mommsen's  former 
suggestion  of  an  originai  elective  iSenate.  But  in  the  later 
Staatsrecht,  he  does  not  even  retain  this  idea  so  far  as  to 
confine  the  King  or  other  officer's  n<»Dination  to  selection 
from  the  gene  or  group  of  gentes  entitled  to  representation 
on  a  vacancy.  Of  election  by  such  gens  or  group  we  know 
and  can  assume  nothing^. 

CondiialoiL  As  to  the  internal  constitution  of  the 
Senate,  all  we  can  say  is,  that  its  deeuriae  are,  like  the  Senate 

^  Dionysius,  2.  12.  The  incredibility  of  his  statement,  and  its  poanhle 
origin,  liB^e  been  pointed  out  abovo,  p*  28S.  The  peeuge  of  HOTiinaen 
zef erred  to  »  Foimh.  i  p»  2S4. 

"  Her.*  iiL  p.  S5i ;  see  however  ib.  p.  8S9. 
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itself,  a  very  old  institution,  and  that  it  seems  more  reconcile- 
able  with  the  general  upshot  of  our  fragmentary  information 
to  connect  them,  hke  the  ten  witnesses  to  the  ancient  can^ 
fameaUol^,  directly  with  some  (sradition  of  the  old  mihtaiy 
coiistatation  of  the  Host  (or  first  Tribe)  than  with  any 
re-arrangement  of  gentes  or  curiae,  which  itself  evidently 
depends  upon  the  same  tradition  (§  G,  p.  249).  I  should 
venture  to  suggest,  finally,  that  the  deeuriae  of  historical 
interregna  may  have  followed  pro  tanto  (i.e.  among  the 
patrician  members)  the  Curiate  divisions  of  the  Senate  at 
large,  which  must  have  been  m  some  way  retained,  if  the 
■  hst  was  to  be  gone  through  curicUim  (above,  p.  284). 

Gentes  Majorea  and  Minores.  This  is  a  distinction,  as 
has  been  pointed  out  (§  1,  p.  259),  among  the  old  patrician 
gentes,  meaning  not  so  much  greater  and  less,  as  older  and 
younger  or  earlier  and  later:  a  distinction  which  subsisted, 
as  we  have  seen,  down  to  the  time  of  Cicero,  though  then 
probably  a  mere  matter  of  precedence  involving  no  sub- 
stantial privilege^.  It  clearly  indicates  the  association  of 
a  new  circle  of  gentes  with  one  formerly  existing,  perhaps 
originally  on  somewhat  inferior  terms  (see  §  6,  p.  241). 
This  may  possibly  be  indicated  in  the  statement  that  L. 
Tarquinius  doubled  the  former  number  of  the  Senate  (which 
Cicero  must  have  taken,  according  to  one  of  Dionysius' 
variants  (2.  47),  at  150),  calling  the  original  Senators  patres 
majorum  gentium  and  those  added  by  himself  patres 

In  his  attempt  to  olaasify  tlie  wUiMsaee  required  in  Roman  Law,  iL* 
pp.  525 — 527,  by  tiieir  iniereH  in  the  matter  in  question,  and  consequent 
fight  of  pfotesty  if  not  of  oefoi  Jheting  seems  wrong  in  elasmng  the  witnesses 
to  confimreaUo  with  those  to  arrogatio.  Surely  the  former  at  any  rate,  as 
representing  the  original  popuJlua  are  Mmm  Urkundipeeatimn  ''parties  merely 
for  record.'* 

"  Msr.*  iii.  pp.  91, 92.  Forthe  connexion  of  t  lie  Troy-ride  of  the  youthful 
aristocracy  (the  Trossali  of  Persius,  i.  82)  with  this  distinction,  ib.  p.  31,  n.  3. 
Personal  distinction  of  age  in  the  Trcjatia  circensia  haa  also  been  suggested, 
Suetoniufl,  Tiberius,  c.  6. 

19—2 
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nUnorum  genHum,  and  giving  the  f  onner  priority  in  deHvering 

opinion*'. 

The  principal  value  of  Cicero's  divergence  from  the  more 
generally  received  traditions  about  the  increase  of  the 
originAl  senatorial  Hundred  is  this:  that  the  account 
which  he  goes  on  to  give  of  a  similar  doubling  of  the 
equitatus,  by  the  same  king,  coupled  with  the  testimony, 
on  the  same  subject,  of  Fe^tus  and  Livy^,  seems  to 
justify  us  in  identifying  these  yentes  minores  with  the 
secundi  Banmes,  lilies  and  Lueeres,  of  whom  we  hear  in 
one  or  two  passages. 

The  last  mentioned  authorities,  therefore,  on  this  very 
uncertain  subject,  are  rather  in  favour  of  the  view,  which 
seems  to  be  preferred,  on  the  whole,  by  Mommsen*^  that  the 
gentes  minores  were  a  second  admission  to  disree  tribes,  of 
which  he  retains  the  Romulian,  or  primal,  origin.  Our 
accuuiits  are^  no  doubt,  obscure  and  untrustworthy  but,  in 
my  view,  the  theory  adopted  by  JSiebuhr,  that  they  rather 
represent  the  incorporation  of  a  third  tribe,  is  more  in 
accordance  with  the  geneial  run  of  tiadition,  as  well  as 
with  the  particular  data  upon  which  the  h3rpotheBi8  here 
adopted  as  to  the  intervention  of  that  additional  element 
has  been  supported  (§  6,  pp.  236  sqq.).    Apart  from  that 
hypothesis,  the  connexion  of  these  additions  with  the  name 
and  story  of  Tarquinius  would  suggest  that  the  newcomers 
would  be  at  least  partly  Etruscan,  of  which,  however,  we  ^ 
have  no  direct  evidence.    The  only  family  which  we  know 
certainly  to  have  belonged  to  the  gentes  minores  is  that  of 
the  patrician  Pa|»rii^^.   The  first  or  first  distinguiahed  man 

"  GSoero,  de  Bep.  2. 8. 14;  2. 20. 36. 

See  Ibr.*  liL  p.  107,  n.  3,  tatA  Seeley*,  p.  81.  The  paangM  In  qiraitto 
m  Cioero,  de  Bep.  2. 20.  36:  Festas*  F.  p.  344»  Sex  Vettaei  Liyy»  1.  36. 
If  nr.  iii.  pp.  30— 32»  91,  n.  4,  111,  &o. 
**  GSceiOk  Ad  Fam*  cited  in  1 7,  n.  II.  I  do  not  tbink  tiie  wofd|irifiM|i« 
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however  of  these  does  bear  a  name  Meduiianus  which, 
according  to  Cuq^^  indicates,  with  five  or  six  similai  ones, 
EtruBcan  origin. 

There  does  not  seem  to  me  an3rthing  inherently  improbable 

in  the  intervention  of  an  outsider,  with  a  following,  on  the 
suggested  invitation  of  one  or  two  contending  factions,  or  of 
both,  and  bis  ultimate  acquisition  of  predominance  in  the 
joint  Btate^. 

The  generally  admitted  Sovereignty  of  the  Tarqmns  may 

cause  some  surprise  at  the  retention  of  the  term  inferior  or 
/oter,  for  their  adherents.  But  this  might  be  due  to  a  reaction 
against  the  tyranny,  in  which  this  dynasty  cuhninated,  after 
their  personal  expulsion. 

The  general  features  of  the  story  indicate,  to  my  mind, 
an  original  adoption,  by  the  incomer,  as  in  most  Tyrannies 
strictly  so-called,  of  the  popular  side,  while  there  are  un- 
doubted traces  of  a  very  shortly  restored  aristocratic,  oi 
Sabine,  superiority  in  t^e  Bepublic,  which  government  was 
originally  due  to  a  revolt  of  hoih  orders.  I  refer  particularly 
to  the  remarkable  Valerian  traditions  and  the  counter- 
influence  of  the  Q&nA  Claudia  in  the  early  Kepublic. 

Ptttrea  CkmscriptL  This  well-known  style,  by  which 
the  Senate  was  addressed  in  all  domestic  proceedings  of 
which  we  have  any  historical  record  is  almost  universally 
explained  to  mean  patres  el  conscri/pti,  the  Fathers  and  those 
enrolled  \vith  them^^.    The  old  formula  of  summons  to  the 

has  any  technical  meaning  as  head  oi  a  family  or  0«m.  Momnuen,  Sr.*  i. 
p.  443*0.  2,  loaves  it  unexplained. 

Cuq,  i.  p.  45,  n.  2.    The  original  form  JPapisius  is  simply  spoken  ol 
as  old  Latin  by  Corssen^^  i.  pp.  231,  237. 

*°  See  Pais,  Anc.  Lol^.  pp.  iWk,  135,  &o.  W©  may  perhaps  compare  the 
Pf-yltdn  of  medieval  Italian  history.  But  the  case  is  not  exactly  parallel ; 
nor  indeed  is  the  interesting  generalisation  of  Hallam  (Middle  Ages  (1853), 
i.  pp.  397,  398)  quite  bomd  <mt»  at  least  by  Flocentiiie  hutory  (Villari, 
Blft<  Hoienoe,  o.  8»  {§  ir,  t). 

^  8o  okaify  Mbmmaeii*  Usr.  liL  pp.  S38,  S39.  I  aay  afoiMf  uniTenally, 
beoaoM  *  pMMge  ol  IMonynm  would  aeem  to  make  etmwripti  wgiffl^  to  the 
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Seoftte  HoQfle         patres,  ^  eomeripU*^  hmm  this 

separation  of  the  words  by  indicating  two  distiDct  classes. 
Moreover  the  mnscnpti  are  distinctly  stated^  by  one  authority 
(Festua)  for  that  formula^  to  be  an  addition  to  tlie  original 
Senate  (whence  they  were  also  called  aUedi) ;  patrea  being, 
we  are  told,  the  proper  name  for  lAich  Senators  as  were  of 
patrician  race^*.  The  latter  are  the  class  to  which  I  at 
present  wish  to  call  attention,  postponing  cotisideration  of 
the  conscripti  till  I  come  to  that  later  epoch  the  commence- 
ment of  the  Bepubhc,  when  I  beheve  tiliem  to  have  originated. 
The  distinction  is  an  important  one,  as  the  auctoritas  patrum 
of  which  we  hear  in  Gains,  1.  13  was  no  doubt  the  sanction 
of  this  pairician  part  of  the  Senate. 

The  reason  given  by  f  estus,  for  the  additions  of  Valerius 
(which  is  probably  somewhat  misnndeistood  by  ike  copier 
F^nlns),  will  be  ^Kscnssed  hereafter.  The  acquisition,  also, 
by  the  Senate,  of  independent  le^slative  power,  which  is 
an  important  chapter  in  its  history,  for  the  present  work, 
belongs  to  a  much  later  period  than  that  which  we  axe  now 
considering.  For  conyenience  of  reference,  I  add  a  note  of 
the  principal  authorities  as  to  the  still  later  supplements  or 
enlaji^ernents  of  the  body,  but  they  have  comparatively 
little  to  do  with  the  developement  oi  iioman  Private  Law^. 

original  members  of  the  Senate,  the  enrolled  FatherB,  as  distingukhcd  from 
the  non'-enToUed,  perhaps  the  other  heede  of  familiei  of  the  orisixtal  gentes, 
ViQOjmJoa,  2. 12* 

FeetuB,  F.  p.  264.  Qui  patree  qui  coiweripti  Tocati  tunt  in  CnriMiiT 
Quo  tempoie  ngibne  urbe  txpaHnB  P.  Valeiins  Gone,  propter  inopiftm 
pstrioioram  ez  plebe  adl^t  In  nnmenim  Senatorum  o  et  uc  et  nn,  nt 

explerot  namenim  Senatomm  treoentorum,  ita  ea  duo  genera  appellata 
sunt.  (Miillor's  emendations  are  hero  adopted.)  Also  ib.  P.  p.  7.  Allecti 
dicebantnr  apnd  Romanos  qwi  propter  inopinm  ex  equestri  ordine  in  Sena- 
torum Hiint  numero  adsumpti.  Nam  patree  dicuntnr,  qui  sunt  patricii 
generis;  conscripti,  qni  in  Senatii  sunt  t^cnptis  annotati. 

Msr.'iii.  pp.  844 — 853.  Suetonius,  Caesar,  41  {lex  Cassia) :  Dio  Catisius 
( ?  the  kz  Saenia  of  28  or  30  B.C. ),  see  52.  42 ;  Tacitius,  Ann.  11.  25  and  note 
of  Oielli;  ako  AnreBoe  Victor,  Vespasian,  ftc,  Ac. 
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King  and  Senate,  parallels.  The  theory  adopted  in 
the  present  volume  is,  as  will  be  seen  more  fully  hereafter 
(§§  11 — 15)^  that  the  Monaichy,  absolute  or  limited^  which 
I  regaid  as  historical  in  the  Tarquinian  dynasty,  was  not 
prime \al,  as  represented  m  the  stories  of  Romulus  and  the 
three  following  Kings;  and  that  we  cannot  consider  the 
condition  of  a  fully  organised  state,  or  of  Sovereignty  proper, 
to  have  been  reached  in  that  legendary  period.  Some  of  the 
elements,  however,  of  such  an  organisation  have  been  con* 
sidered  as  fairly  inferrible,  even  for  that  early  time,  from 
surviving  institutions.  Such  are  the  Eoman  family  and 
ffens,  the  latter  having  been,  however,  it  is  suggested  more 
definitely  developed  after  the  dispenion  of  an  original 
invading  Host.  The  distinction  of  Patrician  and  Plebetan 
has  been  also  placed  in  this  class,  though  with  some  hesitation, 
as  it  may  not  unreasonably  be  held  to  have  arisen  entirely 
from  the  reguiarisation  of  the  group  of  geniea,  which  I  myself 
connect  with  the  attainment  of  sovereign  power,  and  the 
permanent  combination  into  a  State  proper. 

Whether  the  Senate  also  can  be  reckoned  in  the  same 
category  of  primal  elements  is  doubtful. 

Something  very  like  it  seems  to  have  existed  in  other 
nations,  where  tJie  onl}'  approximation  to  a  Sovereignty,  or 
a  State,  was  a  number  of  isolated  local  administrations,  with 
an  occasioDal  and  temporary  chieftamsiiip  in  war^.  In  the 
unwarlike  Village  Community  of  India,  where  this  institution 
is  regarded  by  Sir  H.  Maine  as  most  perfect,  the  Council  of 
Elders,  though  sometimes  replaced  by  a  Headman,  hereditary 
or  elective,  appears,  in  general,  to  be  the  original  repositary 
of  all  authority^. 

^  See  Caes&r  on  the  Germans,  de  Bello  Gallioo,  6.  22,  23 :  Tacitus, 
Germania,  7.  II,  12:  geomay  8tiibl»»  C.  H.  L  oh.  2  and  Maine's  Village 

Communitiee. 

»»  Maine»  V.  C.  as  cited  above,  §  2,  p.  22.  As  to  this  institution  "always 
bearing  a  name  which  reoaUa  its  originai  oonBtitutioii  ol  five  penons,**  see 


Digitized  by 


296 


§  8.    THE  SENATE 


But  at  Kome,  whatever  may  be  the  true  history  of  the 
iribunus  (see  §  6,  p.  231  and  the  subsequent  article  under  this 
head,  §  12),  we  have  no  traditional  authority  to  go  behind 
the  reXf  for  the  creation  of  tiie  Senate,  or  to  attribute  to  it 
any  earUer  developement  of  juriBdiction  or  authority. 

like  the  Indian  Village  Council  which  Maine  tells  us  is 
viewed  aa  a  repiesentative  body/'  the  Roman  Council  of 
BIdera  may  have  been,  from  the  first,  ^viewed'*  as  repie* 
sentative  of  the  curiae  and  genfes.  But  there  is  no  evidence 
of  any  election,  such  as  is  alleged  for  the  members  of  the 
Spartan  yepotHria^,  The  Roman  Senator  is,  according  to 
ahnost  all  our  accounts,  an  appointee  by  King,  Consul,  or 
Censor.  Thus,  in  the  early  dawn  of  our  own  history, 
the  mtan,  as  well  as  the  gesi&  and  the  }>egen,  exist  rather 
in  relatioD  to  the  King  than  to  the  people.  Whether  this 
was  to  the  King,  as  originally  mihtaiy^  and  temporary, 
leader^,  and  whether  the  first  Roman  Senate  may  once 
have  existed  in  some  amilar  relation  to  an  original  ffv 
hunus,  are  questions  of  too  remote  speculation  to  be  dwelt 
upon  further,  seeing  that  the  tribunm  himself,  as  thus 
explained,  is  purely  matter  of  inference^.  As  to  the  sub- 
stantial power  of  the  Senate,  when  no  longer  overshadowed 
by  the  King,  there  is  no  doubt  (see  §  10,  p.  378) ;  but  some 
of  the  anticipations  of  it,  by  Dionysius,  deserve  just  a  passing 
notice. 

He  claims  for  this  body,  in  ancient  times,  an  ulldmate  veto 

also  §  1,  pp.  22,  23.  The  Elders  of  Wales  (see  §  1,  p.  2«  and  above,  n.  5) 
on  the  contrary  are  always  the  counBeiiore  or  judicative  advisers  of  a  head, 
whether  we  compare  tl:em  with  the  appointed  Roman  Senate,  or  with  the 
alleged  eannlium  domesticum  of  Roman  family  law  (§  3.  p.  66). 

**  Aflfliotle,  Pol.  2.  9 :  Plntaroh,  Lycurgua,  26.  The  wmdapMf*  ehaifte- 
ter,  attributed  to  this  eleotioD,  apparently  only  means  that  it  waa  mostly 
settled  by  aeelamation.  On  the  stiange  agrcoment  of  the  30  d/Sof  with  the 
Roman  cmiae  see  next  seotion. 

"  See  Freeman,  Norman  Oanqnest^,  i.  p.  86aqq.:  P*  and  M.  L  pp.  8, 9. 

•»  Above,  S  Si  p.  231. 
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upon  the  resolutions  of  "  the  people,"  as  distinguished  from 
the  practice  iaiown  to  himself^  in  which  '^the  people"  had 
oontiol  oyer  the  resolutions  of  the  Senate^.  This  is  evidentlj 
the  mustorUas  ptOrum  of  the  earlier  historical  Republic.  The 
same  author  alleges  to  have  been  originally  required  a 
preliminary  approval,  by  the  same  body,  of  any  measure 
which  was  to  be  laid  before  'the  people^*."  This  last 
condition^  which  of  course  would  enable  the  Senate  to  decide 
on  the  form  and  contents  of  any  intended  proj^t  of  law^  is 
the  irpofiovXevjiay  on  which  there  is  some  degree  of  doubt  in 
the  historical  period. 

These  powers  became  important,  when  the  formal 
initiative  devolved  upon  the  yearly  Consuls^  who  were 
necessarily  more  amenable  to  the  influence  of  a  permanent 
body  hke  the  Senate,  and  I  shall  leturn  to  the  subject  on 
the  establishment  of  the  KepubUc. 

But,  in  the  regal  period,  although  the  Senate  was  always 
a  deli&era^m  body,  and  so  far  in  a  superior  position  to  the 
popular  assembly,  the  opportmiity  for  exercising  their  powers 
appears  to  depend  entirely  on  the  will  of  the  Kin^,  who  is 
not  in  virtual  dependence  on  them,  as  the  Consuls  (semble) 
were.  Therefore  we  cannot  give  much  weight,  under  the 
true  Monaxohy,  to  the  part  attributed  to  tile  Senate,  Which 
is  obviously  drawn,  by  our  main  authority,  from  historical 
or  traditional  lepubhcan  practice. 

Dionysius,  2.  14.  3.  o  ri  8i  rats  TrXelocn  oo^sie  ippdrpait  tovto  iwl 
^vXi}y  dv€<f>ipeTo.         'hp-^'^  <5i  ^ifrdKeiTai  t6  ^dos  k.t.X, 

^  id.,  2«  14.  2.  T(f  dt  0V¥t5pi(^  TTjs  ^ov\Tjs...ir€pi  ircwTos  (irov  a»  iUrrfyijiTaA 
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JmaamssA  in  repubfio^  early*  p.  2d8.  Later,  299,  Testimony  of 
GioeffD  and  ABOooiiis,  301.  Older  and  oonadtution  ol  deomriM, 
ih,  Distritration  of  gewtea  and  elosing  of  eirole,  902.  Order  and 
fldootiosi  of  iiii€tT6QC$f  S03b 

BecoQise  to  an  inierregnum  was  a  matter  of  constitutional 

theory  throughout  the  Roman  Republic.  Livy  frequently 
avails  himself  of  it  in  his  first  ten  books,  and  Dionysius  is 
evidently  by  way  of  doing  the  same,  when  we  are  suddenly 
bionght  np  by  the  gap  at  the  end  of  bis  eleventh.  In  the 
attempt  to  diaw  some  oondunon,  however,  from  comparison 
of  the  two.  as  to  interregna,  I  can  only  find  three  occasions, 
none  of  which  makes  anything  clear  about  the  decuriae  of 
the  Senate.  That  body,,  as  a  whole,  is  often  confused  with 
the  jNilne»t— evidently  meaning  the  patncian  part  of  the 
Senate — and  the  action  of  one  or  the  other  is  occasionally 
spoken  of  as  an  electian  of  an  inter  rex,  but  is  not  absolutely 
inconsistent  with  appointment  after  a  regular  order*®. 

Not  much  can,  of  course,  be  made  out  of  these  stories  of 
the  fifth  century  b.c.  or  of  the  fourth  and  third  either,  as  to 
fact,  though  perhaps  a  little  as  to  traditional  particulars  of 
prac  tice^^ .    The  inlerregnum  appears  generally  as  a  patrician, 

^  Dionysius^  8.  90  correfipondfi  with  Livy,  2.  43,  and  apparently  with 
ZoEIiaiM»  7.  17.  c.  But  there  is  nothing  in  either  of  the  latter  about  an 
ivferrc(fvum.  Dionysius,  9.  14  corresponds  with  Livy,  3.  8  and  11.  60 — 62 
with  Livy,  4.  7.  It  i.s  the  first  and  most  suspicious  of  these  cases  (482  e.c.) 
in  which  Dionysius  speaks  of  eleciing  interreges  as  a  more  moderate  measure 
than  appointing  a  dict-ator  (see  below,  p.  300). 

For  cases  after  those  mentioned  in  the  iast  note,  see  Livy,  4.  43, 51; 
«.  17;  e.  1,  36;  7.  17,  21,  28;  8.  3,  17,  23;  9.  7;  10.  11. 
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•or,  towaids  the  end  of  this  period,  a  conservatiye,  measure 
^Bployed,  frequently  by  manipulation  of  the  auspices,  to 
postpone  the  adoption  of  some  undesirable  change*  or  the 
eLeotion  ol  some  obnoziouB  candidate.  The  iiieKphcahle 
praetiee,  that  the  postponed  eovmUa  are  never  held  by  the 
first  interrex,  may  have  some  remote  connexion  with  these 
objects**. 

More  reliance  may  be  placed,  at  least  as  to  facts,  on  Livy's 
aeeoimt  of  an  nUeneffmm  in  the  compaiattvely  histozicai 
date  of  216  b.o.   This  was  apparency  an  attempt  to  postpone 

an  assembly  of  tlie  co/iulia,  at  which  a  reforming  plebeian 
candidate,  C.  Teientius  Varro,  was  obviousl}  likely  to  be 
elected  Consul^.  The  attempt,  of  which  Folybius  says 
nothing  whatever,  failed:  and  Varxo  lives  to  be  the  Roman 
historians'  scapegoat  of  Cannae^  as  Flaminins  had  been  of 
Thrasymenus.  The  peofle,  however,  of  his  own  time  do  not 
seem  to  have  judged  so  hardly  of  him  as  the  Greek  historian^. 
The  facts,  as  has  been  observed,  are,  by  this  time,  more  to  be 
tnistod  than  in  the  half-romancing  earlier  annals:  bat  of 
ffodioe  we  do  not  learn  much,  except  that  here  nndonbtedly, 
as  probably  before,  the  first  interrex  is  a  man  of  eminence 
and  experience^.  This  is  in  favour  of  an  idea  which  cer- 
tainly presents  itself  to  the  mind  in  some  previous  cases — 
that,  however  the  order  of  the  decwriae  might  be  fixed,  the 
individual  was  matter  of  election  (see  below,  p.  302). 

Finally,  Appian^^  records  an  undoubtedly  historical  case 

n  M ommsea^s  ezpbiiAtioii  is  different,  Sr.*  i.  p.  9S,  n.  2.  See  abo 

Forsch.  i.  p.  220,  nn.  3  and  4.    See  alao  below,  p.  303. 

"  Livy,  22.  34.  Cf.  Polybius,  3.  106.  1.  Polybiua  also  omite  the 
intermediate  dictatorship  of  Veturius  PbUo.  The  reeigniiig  dictatOBi,  of 
whom  he  speaks,  are  Fabius  and  Minucius  (103.  4). 

^■^  Com  pare  Livy,  22.  61  with  Polybius,  3.  116.  13.  See  also  Varro'a 
subsequent  career  down  to  200  B.C.,  Livy,  31.  49. 

0.  Claudius  Ap.  f.  Ontho  Consul  240  B.O.  afterwards  Dictator  (eomt* 
ttiirutn  caiim)t  213. 

BelL  oiT.  1.  eo.  00. 
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in  the  proceedings  of  Sulla  82  B.C.,  who  formally  revived  the 
ancient  practice.  Both  Consuls  being  dead,  he  himseii 
withdiew  from  the  eity,  but  enjoined  the  Senate  to  choose 
out  of  their  number  **tke  so-called  intemx.**  They  chose 
Valerius  Flaccus,  "expecting  him  to  proceed  to  the  election 
of  Consuls."  But  Sulla  directed  Flaccus  to  lav  before  the 
popular  assembly  his  (Sulla's)  opinion  that,  for  the  present, 
the  election  of  a  dictator  would  be  more  profitable  for  the 
State,  a  practice  which  had  ceased  for  400  years^;  the  term 
of  office  to  last  until  the  dictator  should  ha\'e  settled  the 
disturbances  of  Italy  and  the  State.  The  dictator,  of  course, 
was  to  be  Sulla  himself. 

This  highhanded  proceeding  tells  us  little  or  nothing  of 
the  original  structure  of  the  Senate.  Flaccus  is  merely  the 
creature  of  kSuUa^" ;  and  the  definite  article  the  interrex  does 
not  necessarily  imply  any  fixed  first  representative  of  a 
deouiria,  but  merely  the  regidar  or  proper  interrex:  it  is 
quite  reconcileable  botk  with  a  routine  order,  fiom  which 
the  first  interrex  was  to  come,  and  with  election  within  that 
body  (above,  n.  15  and  below,  p.  302). 

On  the  other  hand,  in  the  disturbed  period  just  before 
the  virtual  end  of  the  Repubhc — ^the  year  52  B.O.,  of  Clodius' 
death  and  Mtlo*s  trial — ^the  interregnum  was  used,  by  the 
aristocratic  party  under  the  influence  of  Pompeiup,  for  its 
old  purpose  of  postponing  or  preventing  an  undesirable 
consular  election.  It  was  a  long  one,  lasting  six  months^* 
The  main  information  that  we  get,  from  the  contemporaiy 

It  k  not  worth  while  to  go  into  Appian's  rough  chronology,  particularly 
thia  inexpKoablB  400  ye«n,  whieh  would  tftke  ob  baok  to  Numft  or  Tnlliifl* 
Flutaioh  (SaUa,  o.  83)  moio  ooneotly  says  that  this  ue  of  the  office  mm 
rammed  after  120  yean,  lefening  apparently  to  the  diotatonhip  eomtfidnim 
habendontm  tutua  of  Ser^iliiis  in  202  B.O.,  livy,  30. 26, 27. 

*^  He  appeara,  in  fact,  on  the  FcuH,  as  bis  magiBkr  equiimn,  hat  ii  called 
interrex  by  Cicero  (de  1.  agr.  3.  2. 6), 

^  Dio  Gaaaiai,  40. 4&.  See  gencci^Uy  Merivale,  Roman  Empiie  (18S5)>  ii. 
pp.  32—37. 
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testimony  of  CScero^  is  that  evezy  imi/emex  must  be  a  Patnoian^ 
and  nominated  by  a  Patrician^*. 

The  note  of  Asconius  on  Cicero's  speech  for  Milo  does 
give  us  some  further  particulaib  of  the  interregnum  in  practice, 
though  not  perhaps  bearing  directly  on  the  oldest  constitution 
of  the  Senate^.  The  intervention  of  the  (/ribunes,  ioi  instance, 
if  there  ib  any  troth  whatever  in  the  Republican  institntion  of 
that  office,  must  be  left  out  of  an  crKjuiTv  as  to  the  Keiral 
period**^.  On  the  order,  if  any,  of  the  decuriae  and,  as  between 
themselveB,  of  the  members  of  each  decwia,  and  the  rule  as  to 
their  succeaeive  enjoyment  of  regal  power,  I  have  referred 
above  (n.  17)  to  the  suggestions  of  Mommsen,  which,  I  must 
confess,  do  not  appear  to  me  entirely  satisfactory^^. 

Order  and  constitution  of  decuriae.  The  following  is 
all  that  I  can  conclude  or  suggest,  as  to  the  constitu- 
tion  of  the  original  Senate,  from  the  provisions  of  the 
lex  Ovinia,  and  our  scanty  information  on  the  difficult  sub- 
ject of  interregnum.  Among  the  inferences  drawn  above 
(p.  2b4)  from  the  language  of  that  Ux,  I  wish  at  present 
to  emphasise  this:  that  in  practice  the  Censor  must  most 
probably  have  had  some  fixed  order  of  the  euriae  to  follow 
in  his  leestio  «ena^w  ^  ewiaitim.^^  Again,  from  our  historical 
or  traditional  accounts  of  the  old  Senate  and  the  interregna 
we  have  thus  much  estabhshed  (without  the  particular  fables 
about  Bomnlus'  demise  and  the  appointment  of  his  successor). 

*^  Cicero^  de  domo,  14. 38.  I  adopt  with  Monunsmi  (Hsr.*  L  p.  653,  n.  1 ) 
the  reading  patriciis.  See  too  Livy,  4.  43.  Coiie  patiioios  (ad  pcodendam 

interregem)  tribuni  prohibebant. 

^  Asconius,  in  Milonianam,  cc.  27sqq. ,  87.  4r>  &c.,  which  agre^^s  on  tbo 
whole  with  Dio  Caesius,  40.  49.  The  account  given  by  Appian  (Bell.  oiv. 
2.  22,  23)  18  concerned  more  with  the  general  result  of  the  tumultuary 
state  of  things  after  Clodius'  death  than  with  the  cooBtitutionai  questions 
of  irUerregnum. 

^  And,  with  it,  the  real  inteipmtatioiL  of  the  o&ftofofM  eMoU,  ABoomum  in 
MiL32(seel[8r.^Lp.606^ii.2>.  Does  hie  AfalameMef  mean  ma  alieady 
a  settied  matter"? 

«  See  too  Vonoh.ipw  231,11. 19. 
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That  the  Senate  under  tiie  Kingi  was  ezdtiBtvely  patrieian, 
and  that  it  was  only  to  the  patrician  part  of  it  that  the 

peculiar  riglit  or  custom  of  interregnum  descended.  That 
h€Kd<;  or  decuria  had  onginaliy  its  proper  meaning  of  ten  men, 
thA  Senate  being  at  fiist       hnndied.   That  the  Senate, 
while  still  patrieian,  was  increased,  perhaps  to  an  inters 
mediate  two  hundred,  certainly  to  an  ultimate  three  hundred. 
Henceforth  it  is  siipposful  by  Momnisen  that  cietca^  became 
'  a  tenth  part  of  the  mcreaaed  number,  and  that  the  Senatorial 
ieewia  retained  that  meaning  after  it  was  supplemented  by 
Plebeians^.  This  is  probably  tme,  in  spite  of  the  deviation 
from  the  proper  meaning  of  decuria  (above,  §  8.  p.  285)  as  to 
this  and  other  usages  of  the  Senatorial  division  so  called, 
e.g.  lor  the  selection  oi  iudices^ :  for  the  decwia,  as  employed 
to  constitute  an  interregnum,  it  ccmtinned  to  represent  the 
curiae  of  the  original  cniiate  constitntion,  and  the  patrician 
gentes  comprised  in  them.    The  order,  which  it  is  prebumed 
must  iiave  been  followed  by  the  Censor  in  the  historical 
lectio  sencdus,  was  probably  that  of  the  curiae  in  the 
original  constitution  and  also  that  followed  by  the  patrieian 
Senators  when  they  proceeded  to  publish  (prodere)  tiie  first 
occupant  of  an  iyUerregnum:  the  individual  may  well  have 
been  matter  of  election.   Whether  there  was  anv  order  oi 
gentee,  following  the  original  drafting  of  the  gentee  into- 
euriae,  we  cannot  say.   The  gena  Valeria,  to  which  Blaccus, 
the  mouth{Miece  of  SuUa,  belonged,  was  an  important  and 
leading  one  in  the  reformed  constitution  of  the  Republic, 
which  may  have  been  to  some  extent  a  restoration  of  the 
state  of  things  before  the  tyranny. 

Distribution  of  gentes  and  closing  of  circle.  In  the 
symmetrical  distribution  of  these  gentes,  ten  to  a  curia,  I  have 
ventured  to  suggest  the  hand  of  a  Sovereign,  applying  the 

w  Mtr«ip.S5e»ii.8;  iu.  pp.  851, 852. 
M  ib.  m.  p.  629,  n.  2. 
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awlogf  of  an  dd  divinoii  ot »  Host,  to  a  Polity  now  eonautiiig 
ofAmtrilMB.  To  (Jm  same  artificial  amngement  I  coaflider 

to  be  due  the  closing  of  the  circle  of  patrician  ge/Ues  and 
possibly  an  order  of  the  cunae  and  the  gentes  within  them.  I 
msh  to  stato  tiiese  aMomptioiis  plainij,  and  aubjeot  to  all  the 
objeotioii8  against  baUding  on  hypotbesia,  and  oonfnsing  the 
proven  with  the  unpro  ven :  but  I  would  remark  once  more  that 
authors  who  speak  as  Moinnisen  does  of  "the  Curiate  Cunati- 
tution"  miist  either  make  some  assumption  of  the  kind,  or 
accept  the  stories  of  Romnlus.   To  the  previously  urged  im- 
probabilities of  gratuitous  subdivision,  I  may  add,  d  propos  of 
the  present  subject,  that,  in  the  accounts  of  bis  Senators 
dividing  themselves  into  decurtae,  I  fail  to  see  any  inteihgibie 
object  or  reason  for  such  division  taking  place  at  all«  on  their 
initiative. 

Diffloulties  as  to  order  of  intorreges.   As  bearing 

upon  the  suggested  original  order  of  the  curiae,  and  the 
gentes  in  the  curiae,  I  have  referred  above  (p.  299)  to  the 
curious  ^t  that  the  postponed  comitia,  to  be  held  after  an 
ifUenegnum,  could  not  be  held  by  the  first  mterw,  as 
unsatdsfactorily  explained  by  Mommsen.   I  must  confess, 
however,  that  I  have  nothing  very  definite  to  suggest  by 
way  of  explanation  of  this,  and  of  the  various  difierent 
expressions  that  we  find  with  regard  to  the  appointment  of 
inteneges,  e.g.  (1)  selection  by  lot,  (2)  election,  (3)  nomination 
of  his  successor  by  each  successive  inierrex.   The  interregna 
are  mostly  cases  of  strong  party  division,  and  at  the  same 
time  of  attempts  to  tide  over  an  impasse,  by  leconcihng  suchi 
divisions,  without  having  recourse  to  the  extreme  measure 
of  a  dictatorship  (see  above,  pp.  299,  300).   The  holding  of 
the  postponed  comUia  was,  I  presume,  considered  as  probably 
having  some  effect  upon  the  election  itself ;  and  it  may  have 
seemed  that  there  was  more  chance  of  mutual  agreement  if 
this  power  was  placed  in  the  hands  of  an  ultimato  settled 
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mediator  rather  than  in  those  of  one  who  was  to  some  extent 
a  person  fixed  by  routine.   But  it  b  the  suggested  drafting 

of  the  original  gentes  into  curiae  for  purposes  of  representation 
in  the  Senate  which  I  consider  to  have  more  to  do  with  my 
present  enquiry  into  the  original  constitution  of  that  body, 
than  the  subsequent  use  and  practice  of  interregna  in  the 
party  diflbeences  of  the  later  Bepubfic. 
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Constitutional  position  of :  Mommsen  and  J  heiinfj;,  p.  305.  Original 
motive  and  character.  306;  Importance  of  subject,  ib. ;  Traditional 
division  of  Romulus,  307.  Suggested  pre-Servian  regulation,  308. 
Religious  object,  Festus,  ib.  Curiones,  309.  Flamens,  ib. ; 
Fordiddia,  311 ;  Curia  the  house  of  worship,  ib. ;  Curial  festival 
Gompazed  with  phratric,  312.  Difficulty  of  numbers,  &c.,  313; 
Military  explanation  of  <f>v\T)  and  <f>paTpia,  314.  Patrician 
oonstitotiqn  of  original  curiae,  316;  Admission  of  Plebeians,  317; 
Suggested  flolution*  320;  Names  of  old  curiae,  ib. ;  Agnus  curio,  &c, 
322;  FonuuaUa,  323.  IdentifioKtion  of  curiae  with  Servian  trib^, 
324;  Oondaflioii,  ib.  Monteg^pagi  and  muetta,  326;  Argei,  327; 
No  intemal  goronmeat  in  any  of  tlie  dementB  hitherto  treated, 
329;  Nmnber  and  distcibation  of  Aigean  oha>peli»  380i  Appoodiz^ 
332. 

I  now  pass  to  the  first  element  of  national  or  politicaT 

association,  at  Rome,  which  is  not  expressly  based  upoa 
lelationship  or  descent,  whether  real  or  assumed.  Mommsen 
accordingly  makes  the  curia  belong  to  Staat9re(M,  the 
Family  and  the  ^ns  to  PrivafyreehiK 

Jhering  on  his  part  too  distinguishes  the  oo-ordinating 
element  of  the  two  latter  institutions  from  the  sw6-ordinating 
or  military  element,  to  which  he  attributes  the  curia.  Tribe, 
iribunus  and  Eing^. 

I  doubt,  as  has  been  already  said,  whether  the  distinction 
between  Constitutional  and  Private  Law  is  of  very  much 
importance  in  early  times,  or  very  possible  to  draw.  The 

^  Homnisen,  Sr.*  iii.  p.  91.         *  Jhering*,  i.  pp.  178, 183. 
cm.  20 
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gens  is  certamly  not  without  coiuddeiable  beaxing  on  the 
former  branch;  and  Dionyaius  would  rather  seem  to  class 

the  curiaf  as  analogous  to  tiie  Greek  (pparpia,  under  the 
latter. 

The  original  motive  and  character  of  the  curia  are 
anyhow  of  considerable  importance,  not  only  as  tiirowmg 
^  light  upon  the  .earliest  constitution  of  Rome,  but  from  thm 

connexion  with  some  of  the  earlieiat  facta  of  her  Private 
Law  (see  §  5a,  p.  220  and  §  10,  pp.  382,  383). 

The  cuna^  though  clearly  interwoven,  m  Roman  Law, 
with  the  Senate,  is,  as  has  been  intimated  above  (§  8,  p.  283) 
not  quite  so  general  a  phaenomenon  as  the  latter.  It  is 
not,  however,  an  institution  peculiar  to  Rome,  but  possibly- 
common  to  the  whole  Latin  race^,  and  certainly  to  part  of 
the  Grecian  (see  Appendix).  Being  attiibuted  to  Romulus, 
it  dates,  of  course,  from  a  time  before  any  authentic  history, 
but  it  yet  remains,  in  at  least  formal  existence,  down  to  the 
close  of  the  Republic,  or  even  to  the  time  of  Gaius:  for 
OfrogatiOy  which  involved  a  representation  of  the  curiae^  is 
certainly  spoken  of  by  his  Institutes  in  the  present  tense  as 
a  matter  of  surviving  practiced 

Msr.'  iii.  p.  90,  n.  1.  So  at  leaat  I  gather  from  the  latter  part  of  his 
aote;  the  institatioiis  mentioned  in  the  fonner  part  are  meie  eopiee  ol 
Rome. 

*  Gains,  1.  SS,  90,  of.  100.  This  aigoment  (voleol  qmlhim  tulef)  is  at 
least  supported  by  the  altention  found  neoeessiy  in  the  eoixesponding 

passage  of  JuBtinian  (1.11.1).  On  the  contradictum  between  Gains,  Inst. 
1.  101  luid  Gaius,  Dig.  1.  7.  21»  see  Soorces,  p.  125.  The  reason,  somewhai 
loosely  given  by  Gaius  (nam  id  magis  placuit,  Inst.  1.  101),  for  the  original 
incapacity  of  women  to  be  arrogated,  is  more  corrreotly  stated  in  Gollius, 
6.  19.  10.  The  principale  rescriptumt  therefore,  by  which  the  lex  rwrioto, 
as  the  form  of  arrogatio,  was  superseded  (Poste's  Gaius*,  p.  05),  and  a  fortiori 
the  Reguiac  oi  Gaius,  would  seem  to  bo  later  than  the  very  full  account  in 
this  chapter  of  GeUius.  Bis  date,  however,  is  aomewhat  doubtful  (Sources, 
p.  93,  n.  23),  and  he  may  speak  merely  as  an  antiquarian^-^  atgnment 
which  can  abo  be  sometimes  employed  against  the  language  of  Qaina 
himsell. 
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Romulus'  division.  According  to  our  principal  Roman 
historians  the  curia  is  an  artificial  subdivision — ^a  tenth  part 
p£  each  of  Bomulus'  three  tiibes — ^being  itself  again  divided 
into  decufiae  or  decads^  The  original  object  of  this  snb 
division,  we  are  told,  was  military  service,  and  the  assign- 
ment of  lan4^;  its  secondary  object  political  action^  and 
zetigions  service^.  I  may  here  sum  up  or  reiterate  my 
arguments  against  this  division,  considered  as  an  original 
arrangement.  It  appears  to  be  retained  by  Mommsen,  as 
such,  and  I  am  aware  of  tkc  presumption  shewn,  in  differing 
from  80  great  an  authority.  But,  while  a  military  division 
by  tens  and  hmidreds  appears  to  be  a  natural  and  probable 
thing  for  an  invading  host,  I  venture  to  think  that  the  intro- 
duction of  the  factor  three  is  better  accounted  for  by  the 
addition  of  a  third  tribe,  and  the  subdivisioix  less  likely  to 
be  the  somewhat  gratuitous  fancy  of  a  questionable  founder, 
than  the  policy  of  an  established  sovereign,  with  views  of 
order  and  synmietry  in  his  new  kingdom,  see  §  5,  pp.  170, 171 ; 
§6,  p.  236;  §  15,  p.  472. 

Jhering's  view  does  not  differ  very  materially  from  that 
of  Mommsen.  The  curicte  are  with  him  divisions  of  the 
People  as  a  Host,  accounted  for  by  the  needs  of  War*.  His 
derivaUovud  explanation  of  the  word  is,  however,  more 
reconcileable  with  the  idea  of  the  curia  being  primarily  a 
combination  of  smaller  units — the  gentes — than  a  division  of 
a  Tribe.  It  is,  according  to  him,  the  conviria  or  association 
of  men^^  containing  ten  of  the  smaller  divisions  deGwriae, 
each  of  ten  warriors.  Each  decuria  answered,  in  the  military 
organisation,  tu  a  gem,  and  the  original  motive  for  the  com- 
bination of  the  gentes  he  finds  in  the  interest  of  a  military 

•  See  §  8,  p.  285  and  Mgr.*  iii  p.  99,  n.  1. 

•  livy,  1.  13 :  Dionyaiua,  2*  7. 

^  Dionydoe,  2. 14:  Pomponiiu  (Dig.  1.  2.  2.  2)  seems  to  make  this  the 
sole  object. 

«  Diony»iii8, 2.  23.      *  «nieiiiig*,  i.  pp.       247, 260.      ^«  id.  p.  260 

20—8 
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constitution^^.  This  identi^cation  of  decuna  with  gens  has 
been  sufficiently  conndered  already^. 

Suggested  Pre-8eiTiaai  regaltttion.  Now  it  is  not 
at  all  improbable  that  tiie  curiae  which,  as  we  shall  see 

(pp.  317 — 319),  appear  to  have  soon  attained  an  undefined 
local  signification,  extended  fiom  what  will  be  taken  as 
their  oiiginal  one,  may  have  been  utilised  and  their  own 
number,  as  well  as  the  number  of  their  constitaent  parts, 
regulatedy  in  a  military  organisation  later  than  ^t  of 
the  original  Host  but  earlier  than  that  of  the  Servian 
system^^.  A  still  more  recent  political  application  may 
certainly  be  inferred  if  not  distinctly  prored^^.  But  the 
bond  of  union  in  the  first  approach  to  a  Roman  Polity,  as 
distinguished  from  a  merely  military  following,  I  beliere  to 
have  been  a  common  llelitrion;  traces  of  which  character, 
in  the  cwria,  survive  even  m  the  African  inscriptions  of  the 
third  century  a.i>.  quoted  by  Mommsen;  who,  however, 
himsdf  considers  this  institution  to  be  properly  political  and 
only  accidentally  religious.    See  App.  p.  356. 

Festns.  An  entirely  different  view,  from  that  of  the 
historians,  as  to  the  original  object  of  the  curiae,  is  in  fact 
expressed  by  some  of  our  best  Roman  antiquarian  authorities, 
who  distinctly  state  tKat  the  euria  was  primarily  a  rdifficue 
association.  The  Roman  curiae,  were,  according  to  Ftstiis^^, 
"  places  appointed  for  the  transaction  of  the  business  of  the 
thirty  Romuhan  divisions  of  the  Roman  people,  afterwards 
incrcttsed  to  thirty-five  (for  this  confusion  with  the  Servian 
tribes  see  p.  324  and  §  16,  pp.  513  8qq.)>  l^s  own 

"  JhoringS  i.  205.  Above,  §  5,  p.  170;  §  8,  p.  28o. 

M  See  above,  §  6»  p.  251,  and  below,  pp.  315,  316. 

^  MomniBep,  Sr.*  tiL  pp.  101, 126.  The  Headmen  of  the  eitrNie  lefoned  to 
in  C.  1.  L.  Tiii.  1S27, 182S  are  nomhially  stfll  zeUgicnu,  thoagh  diMharging 
ndnor  eoonoiiiioal  fniiotioiu  over  local  axeaa.  See  below,  A]^.  ppw  S46  sqq, 
■  aa  to  the  hiatorioal  Attic  <pfwrfilm, 

^  Festus,  P.  p.     Ciiiia*«*iit  hi  an*  qoiaqiie  curia  lacim  puMica  faceiet 
letiacqve  ohmrareL 


Digitized  by  Google 


}9.    THB  CUBll 


curia  might  observe  public  rites  and  holidays."  The  new  curiae 
were  buildings  afterwards  erected,  near  the  compitum  Fahri' 
Ctuiiiy  the  old  ones  not  being  large  onougli)  whioh  were  made  by 
Bomulus,  when  he  divided  the  people  and  their  ntee  into 
thirty  parts,  with  the  intent  that  in  thoee  huildings  they  should 
care  for  tiiosc  rites:  "these  however  being  left,  on  account 
of  religious  scjrupies,  in  four  (see  next  note)  cases,  when  the 
rest  were  called  forth  from  their  old  habitationa  to  the  new 
onea^^"  Theae  £onr  casea  will  be  further  oonaideied  hece> 
alter.  With  the  false  derivation  from  cumre,  whieh  appeaxa 
in  V'arro  more  than  once^^  we  need  not  trouble  ourselves. 

The  Guriones,  mentioned  as  Cmianes^^  in  the  ancient 
Salian  hymnar-Hin  evidence,  in  itseLf,  of  theb  great  antiquity 
— ^were,  according  to  Tairo*  Priests  called  cimonei  from  the 
eufiae  in  whioh  they  were  to  offidate*^.  It  would  appear 
that  certain  Flamens,  also  of  priestly  character,  belonged 
to  the  curiae^  possibly,  in  their  original  conception,  as 
inferior  offieeia*^.  The  peat,  on  the  other  hand,  of  head 
ceino  {imasmm)  waa  retained  in  the  possession  of  the 

^*  Featus,  F.  p.  174,  Novae.  On  the  veterea  cumte,  whether  seven  or, 
«i  ftltend  hy  Augoitiiuit,  Undid,  SoaBger  uid  Mflller,  four,  whi^  were  kft 
(see  ICnr.*  liL  p.  101,  n.  2  and  below,  p.  311),  all  thftt  we  can  make  oat  lor 
certain  from  Taoitas,  Ann.  12. 24  is  that  they  weie  on  a  slope  of  the  Palatine, 
pethape  rather  on  the  south  side  than  towards  the  Caelian.  The  site  of  the 
Compitum  Fabiidnm  is  not  known.  It  would  not  seem  to  have  anything 
to  do  with  the  pons  of  that  name,  which  was  built  and  derived  its  title  from 
its  builder,  quite  late  in  the  Bepahlio,  62  n.0.  (Bom,  Borne  and  Campagna, 
p.  265,  n.  3). 

Varro,  L.  L.  5.  155;  6.  46.  8eo  also  Mommaen,  Hist.  (Dickson,  1901), 
L  p.  85.    Ho  calLs  the  citria  a  "wardship." 

Vano,  L.  L.  7.  26,  where  lAM  CVSIANES  is  certainly  to  be  restored, 
lANI  CVSIAKES. 

^  Vano,  L.  h,  ft.  88.  Saoerdotes  oniTeiai  a  saoiis  dioti..,CiirioaeB  diotl 
a  Coiils,  qni  fionint  in  his  saoia  faeiaat^  These  are  the  Curionia  Baeru  of 
Festns,  P.  p.  62,  and  the  priest's  allowanoe  lor  the  saorifioe  is  the  eHrCofwiMi 
ae$  (ib.  p.  49  and  Dionysus,  2. 23).  For  the  oomparative  nnimportanee, 
ultimately,  of  these  posts  see  p.  330. 

20  Festus.  P.  p.  OuriaUs:  Varro  oited  by  Diooysias,  2.  21.  See 
BIsr.  L  p.  390,  n.  3  and  iii.  p.  101,  n.  5. 
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Patridans  until  209  B.C.,  nearly  a  hundied  years  after  i^e 

lex  Ogulnia^^,  Perhaps,  however,  this  may  be  considered 
aa  much  an  argument  for  the  unimportance,  as  for  th^ 
importance  of  this  old  dignity. 

FlamenSi  oiigmally,  by  their  name^  saciifioial  assistants^ 
were,  with  the  exception  of  the  three  "greater**,*'  who 
remained  patrician  down  to  (kiiiis'  time,  of  various  dignities. 
Those  who  are  specially  designated  minores  were  not  all 
.  mere  servitors,  as  Mommsen,  I  think,  rather  seems  to  indi- 
cate*^. Some  were  the  priests  proper  of  comparatiyely 
inferior  Deities,  either  as  having  become  less  popular 
objects  of  adoration  than  they  had  been,  or  as  the  deification 
of  special  attributes  of  the  original  nature  gods;  some  are 
possibly  only  local.  These  I  think  constitute,  in  their  total, 
the  remainder  of  the  fifteen  mentioned  by  Festns^;  whose 
names  can  mostly  be  explained  by  the  above  different 
descriptions. 

Of  the  two  which  I  take  to  be  locals  one,  however,  has 
the  kind  of  subservient  office  hinted  at  by  Mommsen^. 

^  Livy,  27.  8.  Inter  majorom  lemm  onnw,  comitia  maximj  cnriontt... 

▼etu»  exoitaverant  certamen. 

«  See  Coresen*,  i.  pp.  146,  639  {''Verbrenner*'):  also  ii.  p.  86»  on 
Sohuchardt's  revival  of  the  old  erroneous  derivation  from  filamen  (Varro, 
lu  L.  6.  84). 

**  Gains,  1.  112.  Festiis,  P.p.  151,  Majores.  The  three  of  course  were 
the  Dialist  Mariialis,  and  Quirinalis,  See  Feetus,  F.  p.  186,  Orch  Sacerdotum, 
Ibr.  ii.  p,  26;  iii.  p.  667. 

M  Festus,  F.  p.  154.  Mazimae  dignationis  Flamen  Dialia  est  inter 
qnindeeini  FhuninsB.  0£  the  remaining  twdre  alter  the  three  majores 
ten  can  be  made  ont:  VohanaUa  (see  Maerohins,  1.  12.  IS),  FwinaUa, 
Falacer  ( ?  Satnnuan),  VoUnumaUa,  FknUa,  PonumdUB  (Varro,  L.  L.  5.  84 
and  7. 45),  Carmentalis  (Cicero,  Brutus,  14.  66,  see  above  §  5,  App.  i.  p.  181), 
PortuTudis  (Festus,  F.  p.  217),  Palatualis  (of.  Varro,  L.  L.  7.  46),  Gerealts 
(C.  L  L.  xi.  5028).  See  Miiller's;  noto,  p.  385,  to  the  above  cited  passage  ol 
JFeetus,  and  Wiesowa,  Relipion  und  Kultus  der  Romer,  p.  432,  n.  8. 

**  See  Msr.  in  my  n.  23*.  The  two  intended  are  Palalualts  and  Portunalia, 
The  form  of  the  tirst  is  curious,  if  connected  with  the  mona  Falutinus:  but 
H  it  leaOy  formed  in  all  probability  from  the  later  imperial  residence,  Feetus, 
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Another,  or  his  patron  the  goddess  Furrina,  whom  one 
cannot  help  connecting  with  the  threshing  ilooi)  presided 
over  the  andent  Cuiiate  f  estival,  on  which  I  shall  have  tp 
speak  hereafter,  and  the  Oreek  femily  gathering  to  which  it 
bears  so  extraordinary  a  resemblance  (below,  pp.  312,  313 
and  326).  In  leavincr  th^  subject  of  the  minor  Flam  ens,  T 
should  say  that  a  natural  endeavour  (see  above,  p.  309)  to 
identify  some  of  them  with  officers  of  the  iodividiial  curiae 
has  nol  met  with  Bucoess,  in  the  attainment  of  any  evidence, 
or  ground  for  reasonable  inference. 

Pordicidia.  A  propos  of  what  seem  to  be  ancient 
agzicuitural  celebrations  of  the  curiae,  I  may  mention  a 
giotesqne  and  inhmnan  sacrifice  to  TeUus,  which  was  still, 
in  Ovid's  tame,  perfomed  **  in  the  curiae  " — most  probably 
the  veteres — by  the  Pontiffs.  Tins  was  the  Fordieidia,  an 
ofiering  of  thirty  pregnant  cows,  retaining  obviously  the  old 
number  of  the  alleged  Romnlian  division^.  This  and 
similar  observances  afioid  considerable  support  to  the 
testiinoiiy  of  Festos,  tiiat  tiie  cum  was  prmarilv  a  leligiou. 
institation. 

Curia  the  House  of  Worship.  Modern  philology  com- 
bines with  ancient  ceremony  and  tradition  to  recognise,  in 
the  original  curia,  under  its  old  form  cum,  the  House  of 
Worship,  and  also,  as  we  shall  see  of  rustic  Festival".  The 

F.  p.  245,  8.V.  The  Porhtnalis,  although  clearly  atylod  from  the  port  on  the 
Tiber  (V^arro.  T..  L.  6.  19),  has  apparently  only  to  tar  the  arms  (probably 
the  wooden  shield)  of  Quirinus'  statue  (Featus,  F.  p.  217,  Persillum). 

Varro,  L.  L.  6.  15  and  Ovid,  Fasti,  4.  630-635.  Cf.  curia  prisca, 
ib.  3.  140.  The  singular  is  probably  used,  as  Faley  suggests,  from  mere 
nMtdoal  neonrity.  The  opiitioii  hat  bean  held,  I  think  eeraneously,  that 
the  emriait  had  been  oombined  into  one.  They  piay  howeyer  have  been 
separate  chapels  under  a  oommon  roof. 

See  p.  dS6.  It  will  be  seen  that  I  aooept  Corssen's  Tery  interesting 
derivation  of  the  word  (L*  p.  82) :  it  is  contested  by  Mommsen  (Msr.*  iii. 
p.  90^  n»  2)  mainly  on  the  ground  of  want  of  sufficient  evidence  for  this 
particular  proee^s  of  8  to  r.  Snrely.  the  creneral  statement  of  Varro  in 
Lb  L.  7.  26,  with  its  special  reference  to  the  extract,  which  he  givM,  from 
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ancient  gathering,  to  which  I  have  shortly  to  refer,  par- 
ticularly when  considered  in  connexion  with  its  Greek 
parallel,  takes  obviously,  in  the  conception  of  its  deschbery. 
a  family  cbaiacter,  which  makes  the  curia  an  important 
link  or  step  between  Private  and  Pablio  Law  (above,  p.  d05). 
It  is  in  general  connexibn  with  this  Greek  parallel  that 
I  propose  for  the  present  to  speak  of  the  Fornacalia,  leaving 
the  more  particular  consideration  of  that  festival  to  the  end 
of  the  eection^  and  that  of  tiie  Apaiiima  to  tiie  Appendix. 

Curial  festival  oompared  with  phratrie.  Dionyritn 
though  he  sometimes  appears  to  regard  the  alleged  division  into 
euriae  as  primarily  military  (see  §  5»  pp.  156,  170),  proceeds, 
in  another  part  of  bis  encomium  on  Bomulus,  to  treat  them 
as  organised  by  him  for  the  performance  of  common  tacray 
on  behiJf  of  the  State,  in  addition  to  those  which  belonged 
to  the  family  priesthoods^^.  He  according! v  describes  a 
sacriiice  and  banquet,  held  down  to  his  own  time,  in  a  common 
hail,  stiU  named  the  ounb.  This  institution  he  supposes 
Bomulos  to  have  borrowed  from  the  Lacedaemonian  dis- 
cipline or  education  (070)7?;)  of  Lycurgns,  which  was  in 
fashion  at  that  (Romulus')  time,  referring  particularly  to 
the  i^etBiria  or  comrades'  mess,  which  was  equalled  in  home- 
liness hj  the  Roman  feast  in  Dionysius*  time,  at  least  as  far 
as  the  repast  set  out  for  the  gods**. 

These  ^uOLTia  are  no  doubt  the  avaalria  mentioned  by 

the  Salian  hynm  (above,  n.  18),  of  which  Miiller's  very  probable  emeudtitioa 
la  exitteMdgr  aooepted  by  Cknweii*  (i.  pp.  229, 230  n.)  might  be  aOoired  m 
■iiffioteiit.  Aa  to  tlie  primary  object  d  ^bib  euna  we  may  compare  tiie  Attic 
pitfaDel  tb  U  itfAif,  ett  B  vwgMw  (ol  ^pdropes)  ^pirpiw  imMn,  PoUox, 

a.  ^ 

Dionyaiufl,  2.  21. 2 :  Festus,  F.  p.  245,  Publica  sacra.    I  do  not  think 
thifl  aoooont  at  all  preoludeB  thepoenbility  of  the  public  rites  hKwinganginaUd 

in  the  private.  On  the  question  whether  the  two  persona  specified  by 
Dionyaius,  or  his  aathoiity  Vairo,  were  curio  aadfiamen  or  not,  aee  Mn.  L 
p.  390,  nn.  2,  3. 

Dionysius,  2.  23. 
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Herodotus^^  and  this  comparison  holrLs  to  some  small 
extent  with  tke  Dorian  system.  But  the  curia  is  throughout 
tranalsted,  in  DionyBras,  by  the  Ionian  ^parpia^  and  bis 
aoooant  of  llie  Onitate  festiyal  is  evidently  written  not  so 
much  with  a  view  to  the  grim  austerity  of  the  Spartan 
mess-room  as  to  the  kindly  family  gathering  under  the 
Atiienian  phiatrio  system'^  on  wMch  I  can  only  allow 
myself  a  Teiy  short  digression  here^  as  it  is  compaxed  more 
fully  with  the  Latin  Ooriate  system  in  an  Appendix. 

Difficulty  of  numbers,  &c.  Among  the  many  resem- 
blances between  the  elements  of  national  association  in 
Gieece  and  Italy,  that  of  the  ^vXiy  and  <f>paTpia  to  the 
tnbus  and  curia  is  among  the  most  striking.  And  a 
common  arrangement  by  triads,  if  a  gennine  antique,  is 
one  of  the  chief  difficulties  U)  anyone  wlio  attempts,  like  the 
present  writer,  to  read  some  traces  of  historical  truth  in  the 
early  legends  of  Rome,  My  yiew,  as  hitherto  expressed, 
has  been  to  regard  the  Roman  Polity  as  primarily  Dnal,  and 
only  subsequently  and  accidentally  a  Triad.  The  scheme  of 
thirty  curiae,  and  the  diBtribution  of  existing  gentes  between 
them,  in  fixed  numbers,  I  have  ventured  to  take  as  an 
Oftifieial  arrangement,  being  the  first  attempt  at  a  Con* 
stitntion,  by  some  legislator,  in  quasi-historical  times, 
dealing  with  units,  in  which  one  or  other  of  three  national 
characters  predominated,  but  at  the  same  time  combining 
with  these  the  tradildonal  decimal  divisions  of  an  invading 

Herodotus,  1.  65.  The  directly  wnrlike  object  of  this  institution  is 
oonfirmed  by  Plato,  Legg.  1.  p.  625  e,  it  is  not  bo  obvious  m  the  other 
luunei  of  ^thirut  uid  itetBlrui  (spare  meals).  The  last  leotnre  is,  in  the 
Roman  gatiiering,  merely  a  lemnaiit  of  andent  rustic  simpUcity.  On 
Photiiis'  identifieatioa  of  the  r/Mqxdf  (Herodotns,  l.o.)  ifith  the  T^^ot  d  the 
Athenian  phzatrio  system,  see  App.  pp.  S85,  349  n.  ISO.  It  is  most  pio* 
bably  an  entire  mistake. 

^  There  can  be  no  .doubt  about  this  being  the  true  character  of  the 
Apaturia,  to  anyone  who  reads  the  deplorable  sequel  to  the  victory  at 
Arginusae  (Groto,  Hist.  (1888),  vi.  p.  413);  see  below,  App.  p.  344. 
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Host.  The  probability  of  such  nice  equality  of  numbers 
having  ever  been  produced  by  legislative  constraint 
operating  upon  pre-eyiBting  natural  eLements  "  is  questioned 
by  Giote,  when  treating  of  the  similar  case  in  the  Athenian 
♦    Constitution:  its  maintenance  he  regards  as  impossible^^. 

It  seems  to  me,  nevertheless,  more  probable  that  some 
such  arrangement  might  originate  in  the  mind  of  one  man,  and 
even  subsist  generally  as  a  scheme  or  pattern,  than  either  that 
there  should  he  an  atiftmutfic  coml>ina1aon  of  natural  (family) 
units  in  certain  favourite  numbers,  like  that  of  chemical 
"  equivalents  "  which  was  the  view  I  once  held or  the,  to 
my  mind,  self-contradictory  aggregation  theory  of  Grote^. 

It  is  therefore  to  a  d^nite  personal  recasting,  of  originally 
self-formed  materials,  after  the  addition  of  the  third  tribe, 
that  I  now  attribute  the  fixation  of  the  circle  of  patrician 
genies,  the  drafting  of  them  ten  to  each  curia,  these  agam* 
ten  to  each  tribe,  and  the  ten  witnesses  to  cofrf<meatio  (see 
aboye,  §  3,  p.  77  and  §  8,  p.  291). 

In  support  however  of  what  we  may  call  the  aiutomaiie 
theory  of  the  Chiriate  and  other  systems,  may  no  doubt  be 
urged,  besides  the  general  argument  o£  Professor  Goudy 
(n.  35),  certain  definite  statements  as  to  early  Greek  history 
which  are  said  to  be  accredited  by  writers  of  a  fairly  accurate 
character,  like  Aristotle  and  his  pupil  Dicaearchus.  These 
will  be  considered  in  the  Appendix  to  this  section. 

Military  explanation  of  ^Xif  and  ^povrpCo.  Eeferring  to 
the  theory  of  the  curia  as  originally  a  military  institution 
(above,  p.  307),  we  may  note  that  there  are  traditions 

Grote  (1888),  ii.  p.  428,  cf .  Msr.*  iii.  p.  92,  ii.  1 .  My  own  arguments  for  a 
post-Romulian,  orat  least  pre-Servian,  levision  are  summed  up  above,  p.  307. 

And  which  seems  rather  to  be  that  of  Mommsen^  Hsr.  i.  p.  2S;  iii. 
pp.  99, 100.  Karlowa  (L  pp.  34,  S5)  in  speaking  of  the  ffeaMMaene,  einmal 
wnlaionierU  rmpkrU  Skthloi  the  {fmUea,  and  soggesiing  provisions  for  keeping 
np  the  normal  nnmber,  seems  to  assume  an  original  aetUement  of  some  kind. 

**  At  least  as  stated  by  Rawlinson,  Herodotus^,  iii.  pp.  306,  307,  with 
whom,'  in  his  genefal  oiitioism  of  Grote,  I  incline  to  agree. 
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of  a  time  when  an  organisation  of  Greek  military  expe- 
ditions, hj  <l>v\ai  and  ^parpLai,  is  suggested  as  a  reality^. 
This  suggestion,  in  which  ^parpia  apparently  retains  its 
original  sense  of  relationship  rather  than  that  of  volun* 
tary  association,  involves  no  great  stretch  of  belief:  it  is 
indeed,  more  intrinsically  probable  than  my  suggestion 
of  an  original  marshalling  by  the  natural "  numbers  ten 
and  hundred  (see  however  §  5,  App.  iv).  It  is  the  parallel 
recurrence  of  the  number  ihtee,  and  its  multiples,  in  what 
passes  for  early  Greek  history,  which  more  particularly 
demands  our  attention.  For  it  seems  to  reopen  the  whole 
question  of  the  Latin  tribus^  with  all  that  hang^  upon  it^ 
and  upon  its  rejection,  as  entering  into  the  first  beginning 
of  Eome,  which  has  here  been  conceived  as  dual.  That 
conception,  and  my  whole  theory,  would.  I  must  admit, 
be  seriously  open  to  question  if  a  detailed  system  of  triads 
Gould  be  shewn  to  have  arisen  in  early  Greek  Constitutional 
Law,  similar  to  the  Boman,  and  out  of  the  same  tendency 
to  trichotomy.  This  tendency  I  cannot,  in  face  of  Professor 
Goudy's  article*^,  venture  positively  to  deny:  but  T  think 
it  is  rather  a  matter  of  literary  or  philosophic  fancy,  com- 
paratively late,  than  a  law  of  erystallisation  among  the 
remote  elements  of  old  nationality.  This  general  opinion, 
however,  is  scarcely  enough. 

An  examination  of  the  closest  Greek  parallel,  which  is 
usually  compared  with  the  Eoman  Curiate  system,  is  given 
in  an  Appendix.  On  the  whole  X  do  not  see  sufficient  ground 
for  altering  my  belief  that  the  Roman  system  is  a  secondary 
artificial  rearrangement,  which  I  am  myself  rather  disposed 
to  attribute  to  the  intervention  of  Etruscan  principles  acting 

*«  Horn.  XL  2,  362,  363  oited  by  Leist,  Gr.-ItaL  I^.  p.  110.  I  tiiink  the 
<l>fyfiT(r/i  here  ia  treated  rather  more  as  a  natural  than  an  artifieial  aesodation, 
but  see  the  leasomng  below,  p.  347,  on  cS^/n^p,  also,  pp.  360,  351.  The 
iwufioTla  of  LycuigtkB*  constitatiion  is  purely  artifloiaL 

**  See  his  interestiiig  Tiiehotomy  in  Boman  Ijaw»  pp.  lO-llK. 
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Upon  a  groundwork  of  Latin  and  Sabine^.  As  to  any 
Greek  pattern^  I  venture  to  suggest  a  converse  to  Pais' 
continiial  allegntions  of  Greek  incident  being  oopied  in 
Roman  legendaiy  liiBtcny.  It  seems  to  me  by  no  means 
improbable  that  some  of  the  details  of  the  rather  apocryphal 
early  Greek  ConstitutiojtiB  are  really  due  tO  traditions  of 
Boman  (see  Appendix,  p.  346). 

Patrician  eonstitution  of  the  original  Curiae.  That 
the  first  ewtiae  were  composed  of  gemtei,  and  Patrician, 
is  rather  a  matter  of  conclusion  from  various  separate 
indications  than  of  the  categorical  statements  which  we 
find  in  modem  historians.  Many  of  the  indirect  evidences 
"  to  this  e£[ect  axe  to  be  found  in  the  practice  and  pxovinoe 
of  the  assembly  called  by  their  name^  of  which  I  have  to 
treat  at  more  length  presently. 

I  may  here  single  out  for  notice  as  to  the  first  point 

(1)  the  voting  of  that  assembly  as  stated  in  an  important 
passage  of  Gellius,  or  rather  Laehus  Felix  (see  Sources,  p.  126)» 
to  have  been  taken  ex  genertffus  honwnum,  which  can  scarcely 
mean  anything  but  some  sort  of  marshalling  by  gentes^'^ : 

(2)  the  fact  that  one  of  the  principal  functions  of  the  same 
assembly,  down  to  its  latest  days,  was  to  take  part,  whether 
very  actively  or  no,  in  the  maintenance  of  gentile  ioera  and 
the  family  successions  with  which  that  maintenance  was 
connected. 

That  the  ten  witnesses  to  confarreatio  represent  the  ten 
eufiae  in  a  Tribe  is  merely  a  matter  of  hypothesis,  and  though 
a  veiy  probable  hypothesis,  can  scarcely  be  relied  on  as 
direct  evid^ce  for  the  gentile  or  patrician  character  of  the 

curiae, 

**  See  Feetai,  F.  p.  2S6.  Ritoalev  nomiiiaiitiir  Etnueomm  libri  in 
qnibuB  praesoiipinm  est  quo  lita  oondaatiir  iizbee«,,qiu»aodo  tribne  euiise 

oenturiae  distribuantur,  &c. 

^'  A.G.  15,27.  L  The  probable  reason  for  the  unusual  expression  (7«n«ri- 
bm)  is  well  given  by  Mommsea,  Msr.^  iii.  p.  d,  n.  2  ad  finem  nod  p.  90,  u.  5. 
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Admission  of  Plebeians.  As  to  the  latter  point,  that 
the  curiae  were  predonUnantly  patiiciaii,  but  not  exdusively 
00,  in  the  earliest  time,  seems  to  be,  on  the  whole,  the  more 
probable  view.  It  is  stated  by  livy  that  the  head  of  the 
Cnhal  Priests  (the  Curio  Maximus)  was  never  elected  from 
the  plebeian  order  till  after  the  year  209  b.c.^  On  the 
other  hand,  at  a  date  in  all  probability  considerably  eejrlier 
(see  above,  §  8,  p.  284)  we  find  the  Lex  Ovinia  enacting  that 
the  members  of  the  Senate  are  to  be  selected  ex  omU  ordinB 
curiatiiH.  Tins  diiiicult  law  will  of  course  be  cousidercd 
more  fully  hereafter,  but  the  above  words  would  appear 
to  shew  that,  at  the  time  of  its  enactment,  while  the  Senate 
is  clearly  considered  as  oomiected  with  the  curiae^  the  latter 
cannot  have  been  confined  to  one  order.  We  must  also 
take  into  account  the  statement  that,  at  the  beginning  of 
the  Eepubhc,  the  first  Plebeian  tribunes  were  elected  at 
a  Cttfiate  assembly,  and  the  fact  that  at  the  end  of  the 
Republic  or  early  part  of  the  Empire,  we  find  the  veiy 
poor  taking  their  share  in  the  Curial  festivals. 

In  the  face  of  the  former  of  the  two  last  statements,  if 
it  has  any  historical  foundation,  it  seems  impossible  to 
maintain,  with  Niebohr^,  that  the  early  eufiae  were  ex- 
clusively patrician.  The  view  now,  I  think,  finding  more 
favour  is  that  the  first  assemblies  of  the  fojmlus — the 
comitia  curiata — did  from  the  outset,  as  our  Roman  historians 
lead  us  to  believe,  include  Plebeians.  There  are  great 
difficulties  in  either  view,  the  more  striking  of  which  will 
now  be  briefly  considered. 

Plebeians  in  curiae.  The  original  Plebeians,  whether 
Clients  or  not,  were,  according  to  Mommsen,  scarcely  in 
possession  of  full  citizens'  rights,  though  they  in  some 
degree  belonged  to  the  Boman  Oommunily  and  enjoyed. 

w  Livy,  27. 8. 

*•  Momiiiseii,  Mar.*  iii.  pb  93.  See  gemenUty  §  10,  beloi^* 
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the  protection  of  its  lawB^.  I  have  eadeavoiued  to  shew 

(§  7,  pp.  268,  274)  how  and  to  what  extent  they  might 
gradually  become  members  of  gentile  assuciatioos.  I  now 
proceed  to  enquire  how  they  became,  as  they  apparently 
did  become,  members  of  curiae,  and  with  what  poweiB  oi 
allowances. 

Mommsen,  as  we  have  seen,  takes  it  that  they  were  all 
originally  Clients,  being,  as  such,  members,  in  some  sense,  of 
the  gens  of  their  Fatronus,  and  therefore  ipso  facto  the 
members  of  some  curia,  the  curiae  being  made  up  of  the 
gentes^. 

A  comparatively  inferior  position  is  accordingly  still 
attributed  by  him  to  the  Plebeian  members  of  the  earliest 
curiae  as  to  the  proceedings  of  these  bodies.  He  seems  to 
hold  that  such  members  might  use  the  services  of 
a  Curiate  assembly  for  purposes  of  Arrogatio  (see  §  5, 
p.  162  and  §  7,  p.  269)  but  probably  for  little  more — 
that  in  particular  they  had .  no  definite  voting  power  in 
the  Comitia  Curiata  till  probably  as  late  as  l^e  .  third 
century  b.o.^  ^ 

Mommsen's  view,  as  to  the  comparatively  late  acquisition 
of  this  power,  cannot  at  first  sight  be  reconciled  with  our 
accounts  of  the  first  election  of  Plebeian  Tribunes,  which  is 
stated^  by  our  authorities  generally,  to  have  been  held 
fifteen  or  sixteen  years  after  the  establishment  of  the 
Republic,  and,  by  a  majority  of  these  authorities,  expressly 
to  have  been  made  at  a  Curiate  assembly^.   The  latter 

M8r.»  iii.  pp.  54,  66. 

*^  Above,  §  7,  pp.  268 — 270,  particularly  as  to  his  aooonnt  of  the  subse- 
quent formation  and  admission  of  Plebeian  gentes.  Cf.  here  Karlowa,  i. 
p.  36,  nn.  3,  4  and  37,  n.  2  as  to  the  recognition,  or  otherwiBe,  of  Plebeian 
stirpes.    See  however  §  7,  p.  272. 

*»  Msr.  iii.  pp.  93,  94  and  above,  p.  277. 

*•  Dionysius,  6.  89 :  Cicero,  pro  ComeUo,  i.  Frag.  48  (Miiller).  Livy,  2. 
33,  is  very  donbtfnl  about  the  first  creation  generally,  and  silent  on  thia 
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statement  I  take,  pace  Pais,  to  lepiesent  a  tradition  most 

probably  based  on  some  historical  truth**. 

Having  regard  to  the  object  and  result  of  this  particular 
assembly  we  cannot  but  conclude  that  the  voters  must  have 
been  in  a  lacgely  pteponderating  degree,  it  not  exclusively, 
plebeian.  Tet  the  nnmber  of  recognised  plebeian  ^eniei  at 
that  time,  if  any,  must  have  been  small.  That  plebeian 
clients  of  the  patrician  gentes  composing  the  curiae  voted 
as  of  right  at  such  assemblies  is  obvious,  because  th^ 
exdnsion  was  the  object  of  the  introduction  of  the  new 
tribal  assembly  for  the  election  of  Tribunes.  On  the  other 
hand,  the  fact  of  their  exclusion  being  so  soon  contemplated, 
and  ejected,  siiews  that  they  could  not  have  constituted 
a  majority  of  the  Plebeians.  We  may  therefore  conclude 
that  a  very  considerable  mass  of  the  lower  Order,  unconnected 
with  patrician  ffentea^  had  found  their  way  into  euriae,  in 
some  sense  of  the  word,  by  the  beginning  of  the  Republic. 

It  was,  I  presume,  partly  to  account  for  this  difficulty 
in  the  tradition  of  the  early  election  of  plebdan  Tribunes 
that  Mommsen  originally  assumed  a  definite  extension  of 
the  Curiate  B3rBtem,  aljbut  the  time  of  the  establishment  of  the 
RepubUc,  so  as  to  include  the  whole  Plebeiate*^.  This  does 
not  appear  to  be  reconciieable  with  his  more  considered  later 
language  as  to  the  originally  Patridan-gentile  constitution 
of  the  curiae  {patruche  Gemeinde) — at  least  of  the  Curiate 
assembly— and  the  necessarily  gradual  process  of  recognition 
accorded  to  plebeian  gentes^. 

In  fact  the  whole  question  of  this  recognition  of  plebeian 
ffe$Ue8,  and  thdr  assignment  to  curiae,  is  almost  a  matter 

of  pure  hypothesis.  I  can  only  venture  to  diverge  from  it 

» 

**  Msr."  ii.  pp.  278,  279;  iii.  pp.  151,  152,  321.  See  more  folly,  in  ft  later 
part  of  thiB  work,  the  section  on  the  tribunate  of  the  plebs, 
^  Mommsen,  Hist.  (Dickson,  1901),  L  pp.  328  eqq. 
«ia  Mir.  iiL  pp.  67,  75.  See  however  ftbo  lb.  p.  206. 
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by  suggesting  an  entirely  difierent  one,  which  has  however 
a  little  testimony  in  its  foyoor. 

Suggested  aoltitlon.   The  best  solution  of  tiie  difficulty 

about  the  first  election  of  tribunes  appears  to  me  to  lie  in 
the  practical  or  popular  extension  of  the  word  curia  to 
indicate  the  secondary  meaning  of  district.  To  this  local 
meaning  of  ewria  Mommsen  does  advert^,  but  does  not,  I 
think,  giye  it  snffident  weight.  It  is  surely  a  not  unnatural 
transition  from  the  religious  meeting-house  to  the  locality 
which  it  may  have,  in  a  general  way,  served. 

l^amea  of  old  curiae.  Of  the  older  euKae,  some  bote 
names  obviously  local,  some  as  cSbviously  gentile,  an  argu- 
ment which  has  bem  used  above  in  favour  of  an  origind 
joint-residence  of  gentiles  generally*'.  The  district  in  which 
the  nammg  gem  originally  stood,  might  no  doubt  come  to 
number  amongst  its  inhabitants  other  pefsons  tiian  members 
of  the  gem,  and  their  eHaits. 

It  is  clearly  owing  to  this  secondary  sense  of  the 
word  that  we  find  below  statements  of  the  cunae  being, 
at  some  later  period,  increased  m  number  and  identihed 
with  the  thirty-five  local  tribes^,  *AiLd  this  vague  local 
character  seems  to  me  the  best  explanation  of  the  Feast 
of  Fools  described  by  Ovid  (see  below,  pp.  325,  326), 
with  its  inclusion  of  the  poor  and  uneducated.  At  present 
I  must  conclude  with  a  few  words  on  some,  of  the 
names  of  the  old  curiae,  which  may  bear  out  tibie  above 
hypothecs. 

*•  Msr.s  iii.  p.  94.   gee  below,  p.  325. 
«»  §  6,  p.  146. 

**  See  Festufl,  P.  p.  49,  Curiae  and  below,  p.  324,  n.  67.  Thia 
identitioation  has  been  shewn  by  Mommsen,  Sr.  iii.  pp.  99,  n.  3  to  be  • 
mistake:  bat  it  is,  I  suggest,  rather  in  the  Tagne  signifioatioii  of  the  eufHte 
proper  as  local  distriots,  than  in  their  dflflnite  admiseton,  at  an  nnhnowii 
period,  of  non-gentile  or  uoa-patiieiaB  peisoiia,  that  we  are  to  find  any 
satisfactory  explanation  of  the  above  dHBcnHaeii.  Compare  tiie  Attio  caae^ 
App.  p.  941. 
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Of  the  four  names  which  are  recorded  by  Festu^**— 
Foriemu^  Rafla,  Veliemis  and  Velitta — three  are  clearly 
local.  The  second,  whatever  its  real  original  meaning, 
probably  gave  rise  to  the  stoiy  of  the  thirty  curiae  h&ng 
named  after  the  thirty  ravished  Babine  ladies  who  so 
satisfactorily  reconcile  their  Roman  huisbaada  and  Sabine 
parents^®.  This  story  is  rejected,  not  only,  as  we  see,  by 
Yazxo,  bttt  by  the  gossiping  Plutarch^S  on  the  ground  of 
the  names  of  the  curiae  being,  at  least  in  part,  local.  The 
obscure  Tifaia  is  apparently  that  of  the  Oak-wood  which 
possibly  lay  once  between  the  Tiber  and  the  high  ground  of 
the  Janiculum^.  On  the  other  hand  Tuia^,  no  doubt 
another  of  the  seven  old  curiae^  of  which  only  four  are 
motioned  by  name  in  Festus  as  dted  above  (nn.  15,  16), 
FauGui^y  AceuHeia^y  and  Pinaria^  are  apparently  named 
after  gmies  (the  last  one  of  known  patrician  character),  no 
doubt  from  the  original  situation  of  their  lands. 

The  Cuna  Caiabra  (which  has  a  history  to  be  separately 
considered)  is  said  by  Festus'^^  to  be  only  oonoemed  with 

FestOB,  P.  p.  48,  OuHa;  F.  p.  174^  Novae  Curiae, 
Festoi,  P.  ib. :  lAvy  (with  some  doubt),  1. 9, 13 :  IHonyBiiM,  2. 44-^. 
The  latter,  too,  goee  on  to  quote  Varo  for  the  names  being  given,  on  the 
cniginal  division  of  the  people  (2. 47)  fUv  dr*  Mp&f^.^/tii^mp  r&  9*  dw^ 
wdyuif.  The  last  word  is  an  emendation,  but  a  pretty  oertain  one,  of 
Kieesliny,  for  -rrdpTwy.    For  the  vayoi,  see  below,  p.  327, 

*^  Romulus,  c.  20.  woWal  yap  fh^pvciv  dTO  x^f^*^^  '"^^  irpoffijyoplat. 
"  Fostus,  P.  p.  366,  Ttfata,  iliceta.  Was  this  the  aesculetum  of  the  lex 
Morknsia  (Pliny,  H.  N.  16.  10.  37)?  See,  however,  Oorsaen,  Beit.  p.  108. 
»»  Feetus,  P.  p.  3t>6,  Titiemia. 

See  Livy,  9.  88.  ad  finem:  an  interestiag  passage  on  the  mode  of 
voting  in  the  bistonoal  amae.  The  alleged  omen  ol  the  Fauda  being 
oaei  to  rote  flist  is  olearly  an  inventioin  dne  to  the  Gandine  ttoiy.  The 
name  may  have  been  gentileb  bnt  is  qnite  possibly  ol  Roman  looal  o^gln. 

Varro,  L.  L.  6.  23.  We  have  no  other  notice  ol  this  name.  Sea 
Mfilleir*8  note. 

*•  See  Festns.  F.  p.  233,  Popillia.  Pinaria  is  reckoned  by  Mommflen  as 
the  name  of  a  cwria.  In  Festus  it  is  called  one  of  the  "old  thirty  tribes" 
(above,  n.  48). 

•7  Feetus,  P.  p.  49,  Cwria :  see  Geliius,  15. 27. 

am.  31 
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mated  mattm;  the  HasUHOf  being  pziniBiily  devoted  to 

human  affairs^^,  is  not  the  religioiiB  meeting-house  ol  a 
particular  district,  and  belongs  more  to  the  Senate  than  to 
the  present  subject.  It  bears  however  a  genuine  gentile 
name,  whatever  we  make  ol  its  reputed  builder,  the  legendary 
TulluB,  and  his  still  more  legendary  ancestor  Hostus^. 

Agnus  curio.  The  bearing  of  the  public  festival  of  the 
ib  oiuacalia  upon  the  question  of  plebeian  adinission  into  the 
curiae  has  been  noted  above  (p.  320).  I  must  at  present 
devote  a  few  words  to  a  more  ordinary  and  domestic  apfdioa- 
iAon  of  the  curiate  connexion  aa  appearing  in  early  Roman 

literature. 

Generally,  the  whole  idea  of  this  connexion,  and  the 
quasi-obligations  dependent  on  it,  seem  to  have  taken 
ultimately  a  somewhat  lower  place  at  Rome  than  did  their 
parallel  in  Athens.  At  the  beginning  of  the  second  century 
B.C.  Plautus  gives  an  indication  of  this  when  he  speaks  of 
a  magister  curiae  distributing  petty  doles  amongst  greedy 
and  low  class  applicants*®.  But  the  most  remarkable 
similarity  to  Athenian  usage  occubs  in  the  strange  passage 
about  the  agnus  curio  in  the  same  scene  of  the  same  play, 
somewhat  unaccountably  passed  over  by  Costa®*. 

The  rich  old  bachelor  Megadorus  is  proposing  to  marry 
a  daughter  of  the  suspicious  miser  EucUo,  without  receiving 
any  dot,  and  even  to  furnish,  contrary  to  usage,  the  expenses 
of  the  marriage  ceremonial  least.  One  part  of  this  is  the 
lamb  which  he  tAikes  (with  him)  for  sacrifice,  but  which  EucUo 
says  he  may  let  (go)  for  burial :  so  lean  it  is  that  you  may 
inspect  its  intestines  (for  omen)  while  it  is  yet  alive.   It  is 

Varro,  L.  L.  5.  155. 
^'^  See  Livy,  1.  \    :  Dionysius,  3.  1. 

PiautUB,  Auluiana,  1.  2.  107;  2.  2.  2.  3. 

Who  gives  us,  in  treating  of  this  and  the  next  scene  or  two,  bo  tnucii 
evidence  of  jjood  sense  and  {jtulolotry  in  elucidating  the  true  meaning  of  ic* 
and  leges  in  cuntract,  Dir.  priv.  nel  Plauto,  pp.  4G,  47 
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a  very  agnus  curio  worn  to  skin  and  boue  witli  care^^.  In 
spite  of  the  silence  of  Costa,  I  cannot  help  recognising  here 
a  yapt/^Xla  SvcLa,  connected  with  the  Bomaii  cuna,  which  had 
come  to  be  perfanctoxOy  perfomed,  in  something  like  the 
fashion  of  the  aff  ^parpia  of  the  Athenians,  and  might 
accordingly  provoke,  on  a  slightly  different  domestic  occasion, 
'  the  conventional  fji^dov  "  oi  the  <\>parop€<;i  l^ere  copied  by 
the  gparling  £uciio  (see  App.  p.  349). 

The  Fomacalia.  To  pass  to  the  national  celebtatioii 
described  by  Dionysius  (see  above,  pp.  312,  313),  no  doubt 
with  his  Greek  traditions  and  ideas  before  his  eves — the 
Fornofxdia,  The  original  Feast  of  Bowing,  Harvesting  and 
Oven  loasting  oi  the  gfain  for  food,  which  last  is  indicated 
in  the  particular  festival  instituted  by  the  great  religions 
legislator*^,  was  still  kept  in  Ovid's  time  by  members  of  the 
different  curKie,  properly  on  different  davs,  of  which  notice 
was  given  by  the  curio  maxtmm^»  But,  as  the  uneducated 
part  of  the  people  might  not  know  which  was  their  m»ha, 
they  were  allowed  to  recover  (airoKafittv)  the  performance, 
which  they  had  omitted,  retrospectively,  on  the  last  day 
open  for  the  Fo)  nacalia,  hence  called  the  Feast  of  Fools, 
although  it  happened  to  be  the  day  also  fixed  for  the  Quirt* 
na2ta**.  It  may  be  added  that  the  Fomacaliat  by  its  nature 

Plautus,  Aulularia,  3.  6.  25 — 32.  The  derivation  of  curio  from  rura 
or  its  verbal  curare  (l^'^tus.F.p.  174,  Novae)  is  followed  by  Festus  in  a  matter- 
of-fact  explanation  of  Plautus  (Festus,  P.  p.  60,  Curionem  agnum)  and 
Noniuci,  p.  86,  s.v.  curio :  what  the  latter  means  by  curiosus  I  shall  not 
attempt  to  explain ;  any  more  than  EacUo's  impossible  pun  upon  conduetft 
atidloedre. 

Pliny,  H.  N.  18. 2. 7,  S.  NnmAinstituitk  &o.,  (he  paaaage  it  too  long  to 
qnotetft eaileiMO.  See alsoConeen*,!!. p.  101.      ^  Ovid» Fa«ti,2. 61S— 532. 

This  iB  the  explanation  given  by  Plutarch  (QOaeett.  Rom.  80)  to  the 
question  dtd  ri  KuptydXta  fuapwy  iopr^v  dpo/id^ovffip ;  of.  the  passage  aboTO 
cited  from  Ovid  particularly  lines  512,  528.  Note  that,  by  Phitarch,  the 
curiat  {(pparpiai)  are  apparently  identified  with  thf  <pvXcU  (see  above,  n.  48). 
No  connexion,  that  I  am  aware  oi,  has  been  attempted  of  this  day  with  the 
1st  of  ApriL 

21—2 
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evidendy  a  very  old  rustic  leBtiyal,  comes  fint  among  those 

specially  indicated  by  Labeo  as  common  to  the  whole  people^. 

Identification  of  Curiae  with  Servian  tribes. 
Besides  the  testimony  of  Plutarch  (note  65)  we  have  passages 
of  Festns  in  which  he  distinctly  identifies  the  curiae  with 
the  thirty-five  later  local  tribes.  To  do  this  he  has  to  bring 
the  thirty  of  Romulus  into  line  by  a  clumsy  explanation  of 
the  centumviri  (really  105)  being  so  called  quo  Jacilim 
fumin  arentur^ . 

This  identification  is  rejected  by  Mommsea»  who  remarks 
that  whatever  confusion  and  misapprehensiott  a  poor  and 
uneducated  man  might  labour  under,  as  to  ins  gentile  con- 
nexion with  this  or  that  curia,  he  could  scarcely  go  wrong 
if  the  curia  had  been  definitely  and  clearly  combined  with 
the  well-ascertained  tribe. 

The  conclusiveness  of  this  argument  may  be  questioned: 

nor,  in  fact,  does  Mouiiiisen  aj)pe;ir  to  me  to  account  very 
successfully  either  for  the  cunate  election  of  the  first  tribunes ; 
or  for  these  disorderly  Fomacalia  of  the  Augustan  period^. 
The  best  solution  that  I  can  ofier,  of  these  difficulties,  has 
been  anticipated  above  (pp.  319,  320). 

Conclusion.  The  curia,  as  a  political  body,  was  no 
doubt  an  association  of  ^erUes.  These  were  originally  only 
patrician;  but  persons  not  of  patrician  descent  were,  we 
are  told,  regularly  admitted,  on  some  terms  and  to  some 
extent,  to  these  associations  because  they  were  clients  of 
Patricians,  or  belonged  to  gentes  formally  recognised  as 
such,  by  the  original  members  of  the  association  of  curiae, 

Festus,  F.  p.  263,  Popularia  sacra. 

id.  P.  p.  49,  Curia;  p.  54,  Oeniumviralta.  ^  he  last  passage  and 
others,  such  as  Augustine  on  Pealm  121,  c.  7,  and  P.scudo  Abcoiuus  on  Var.  2. 
1.  6.  14,  are  rejected  by  MomuiBen  worthy  of  no  reliance,  Msr.^  lu.  p.  99, 
ou  3.  The  subjeot  of  plebeian  participation  in  the  curiae  is  treated  at 
gnat  length  in  Fofieh.  i.  pp.  140—160. 
«•  Mar.  iii  p.  04. 
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although  plebeian.    It  is  in  this  manner,  as  I  read  Mommsen's 
later  ezplanatioii,  that  the  entire  poptdrn  becomes  included 
the  curiae^  and  the  assemblieB,  whether  of  the  later  een^unotf 

or  the  earlier  curiae  are  equaUy  popuU  comitia  (or  popiUi 
c/)ntioms^^).  Every  plebeian  civis  as  I  understand  this 
author,  must,  as  a  matter  of  law,  belong  to  some  curia, 
through  some  gens^  though  he  may,  as  a  matter  of  fact,  be 
unable  to  exeroise  his  rights  as  such,  from  inability  to  prove 
his  particular  provenance"^. 

Now  there  were,  as  we  know,  in  the  early  empire,  persons 
of  good  position  but  no  pioveable  gentiUtrn'^K    Is  it  not 
conceivable  that  there  may,  even  from  the  earliest  times, 
have  been  persons,  more  probably  of  the  lower  classes,  who 
were  in  the  8ame  position,  and  that  they  may  have  been 
loosely  ranked  as  curiales  from  the  secondary  meaning  of 
curia  to  which  I  have  more  than  once  referred?   Curia,  aa 
the  local  place  of  worship  for  curia  the  political  association, 
may  have  come  to  represent  those  who  were  popularly 
admitted,   as  neighbours,  to  take  part  in   the  worship, 
without  any  recognised  right  to  vote  in  any  political 
association.   This  is  the  sense  in  which  I  conceive  the 
inhabitants  of  the  curiae  to  have  voted  for  the  early 
tribunes,  the  curia  being,  as  a  district,  vague  and  undefined, 
which,  as  such,  it  probably  continued  to  be  to  the  end.  The 
formal  notice  put  up  in  Ovid's  time,  the  voting  for  Curial 
office  in  the  Republic,  the  carrying  of  the  kges  curiatae  of 
which  we  know  extremely  little,  were  no  doubt  settled  by 
voting  ex  qenenhus  hominum,  the  franchise  being  a  prove- 
able  connexion  with  some  gem  or  stirps.    The  participation 
in  the  Fornacalia  I  take  to  have  been  ultimately  a  mere 
popular  holiday  of  the  "  lower  orders,"  in  which  those  who 

See  n.  26  to  Fonch.  i.  p.  147. 
^  See  the  very  ansatiBfactoiy  pasaafe  in  Mar.*  iiL  p.  94^ 
^  Iiftodatio  Tame,  1L  21, 22.  Brana,  Fontee*,  i.  p.  321. 
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laid  some  claim  to  geniiliias  would  select  the  day  of  their 
proper  gens^  but  the  majority  would  simply  attend  the 
service  of  the  last  day,  which  was  also  the  Feast  of  the  chief 
national  hero.  The  tie  between  these  last,  as  eufiales^  was 
apparently  rather  that  of  neighbonrhood  and  oommunity  of 
conventional  festivity  than  of  any  idea  of  relationship,  such 
as  is  to  be  clearly  recognised  in  the  case  of  the  Athenian 
^paT€p€9  (see  above,  p.  313 ;  also  §  9,  App.  pp,  346 — 350). 

The  montes,  pagi  and  saeella,  which  are  coupled  by 
Festus'*  with  the  curiae,  as  places  for  public,  i.e.  national, 
worship,  require  but  short  notice  here,  as  they  do  not  appear, 
like  the  curi<ie^  to  have  developed  any  substantive  political 
function,  but  to  have  remamed  as  mere  local  divisions  for 
minor  religious  or  administrative  purposes^. 

The  two  former  would  seem  to  have  designated  re» 
spectively  the  slight  eminences  on  wliich  the  original  Rome 
proper  stood,  and  the  more  level  districts  surrounding  them^^ : 
they  are  extended  to  mean  divisions  of  territory  later.  Into 
the  doubtful  subject  of  the  SeptiiMmHum  and  the  much 

Featus,  F.  p.  ;i45,  FuUica  sacrd.  Msr.'  iii.  pp.  113,  125. 

Pagus,  in  okuadcal  Latin,  means  a  country  district  or  village,  whence 
the  niBtio  inhaMtaiitB,  who  adhered  to  their  old  leUgion  were  oalled  ptgam. 
It  ia  a  word  of  dispnted  deiiTatioii;  oonneoted  by  ]>5derleiii  (Lat^  Synon.) 
with  paaoot  ao,  aooofding  to  him  a  (common)  paBtnre  land.  MommBen 
(TrilmB^  p.  16)  calb  it  a  ¥lur,  i.e.  pasture,  common. 

More  modem  etymology  (Coresea^  i  p.  393)  refers  it  to  a  root  signifying 
Jest  macken,  fUgen,  binderiy  and  considers  the  main  idea  to  be  endosttre. 
(See  Curtius'^  distinction  between  pecus  and  tu>v,  the  former  being  das 
gefangene,  the  latter  das  gehutete,  p.  268),  This  is  rather  in  accordance  with 
Roman  tradition.  A  division  of  territory  into  irdyoi  by  isuma  is  alleged  in 
Dionysius,  2.  76  and  Plutarch  (Numa,  16)  no  number  being  mentioned. 
This  may,  of  course,  be  only  part  of  the  general  attribution,  to  that  King, 
of  metee  and  boimda.  Dionysius,  2.  74  and  Featus,  P.  p.  6,  AUuta,  The 
idea  of  enolomire  ie,  howerer,  supported  by  Feetna'a  oomparieon  with  the 
Attie  Demee  (see  App.  p.  352,  and  Festus,  P.  p.  72,  A^mm,  oritloiaed  by 
Mommeen,  Mar.  m.  p.  116,  n.  2).  Farther  on  the  pagi,  aeef  16,  pp.  513  aqq. 
Hie  word  must  be  distinguished  from  the  Homeric  rdyost  with  which  it  ia 
probably  confused  by  Dionysiua  and  Plutaioh,  Lo.  For  a  difitereat  ooofuaion 
see  Featoa,  P.  p.  221,  Pagam. 
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disputed  topography  of  Rome,  particularly  after  the  later 
date  given  to  the  above  enceinU^  and  ita  encircling  wails,  bj 
Pais  and  his  adheIelltB'^  I  cannot  enter,  having  had  no 
opportunity  for  the  personal  inspection  which  is  more  than 
ever  required  by  the  recent  excavations  of  Boni  and  others. 

In  the  comparatively  recent  period  of  the  end  of  the 
Bepublic  or  the  beginning  of  the  Empire,  we  ^d  the  mowtani 
and  fogam  as  persons  of  different  districts  between  whom 
the  Eoman  water  supply  is  to  be  distributed  by  lead  pipes'*. 

Among  the  literary  records  of  antiquity,  the  following 
passages  are  perhaps  also  worthy  of  consideration  as  throwing 
some  little  light  upon  what  has  been  here  regarded  as  the 
unifying  principle  of  cum  and  gens.  Vano,  after  describing 
the  SepHmontium,  proceeds  to  give  an  account  of  remaining 
portions  of  the  City,  which  were  anciently  defined  according; 
to  the  chapels  of  the  Argei  situate  in  them ;  an  account 
evidently  drawn  in  the  main  from  an  ancient  Priests'  book 
of  these  chapels,  shewing  their  local  position  and  that  of 
other  shrines  in  each  particular  locality''.  The  legends 
interspersed  in  this  list  come  from  various  sources  but  the 
account  itself  generally  bears  out  the  idea^^  of  the  jMgi  ^ 
flats  connected  with  the  monies  or  co2Ze»,  and  possibly  once 
outside  an  old  town  wall,  but  at  some  very  early  period 
included  within  it'®. 

Argei.  Of  the  Argei.  whose  chapels  (Argea)  serve 
as  the  basis  of  division,  we  iiave  the  most  strangely  con- 
tradictory stories.   These  chapels  are  the  tombs  of  Ai^ve 

See,  e.g.,  Pais,  Anc.  Leg.  pp.  234  sqq. 

Festos,  P.  p.  340,  Sifua.  No  exaet  date  oan  be  given  to  the  Iw 
BMieia  releRed  to,  from  its  proposer  8er.  SulplBiiia,  bo  ooin  of  the  ge$i& 
mdieating  any  oonnexion  with  the  mibleot.  The  AiipMiM  ot  Bpit. 
liv.  IxxviL  and  App.  Bdl.  GUy.  1.  50--57  are  purely  politioaL 

"  Varro,  L.  L.  6.  45—54. 

See  Msr.*  iii.  pp.  114,  115.   Mommsen  ap^rently,  ib.  p.  124,  n.  2, 
wishes  to  cancel  hta  former  hypotheses  in  Tribus.  pp.  211^215« 
V*  As  the  Louvre,  origixukUy  outside  the  walls  of  Paris. 
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heroes®^:  but  these  very  heroes  are  otherwise  represeut-ed 
in  the  rmlmn  figures  (scirpea  simulacra),  which  were  cast 
yearly  into  the  Tiber,  from  the  pons  sMicku  by  the  Vestals^. 
Dionydiis  has  a  wild  story  of  HerculeB  inducing  the  onginaL 
inhabitants  to  snbetitate  this  rite  lor  thmr  fonner  practioe 
of  human  sacrifice  io  Saturn^:  to  wLicL  (hid  adds  another 
tradition  of  the  ancient  iiomans'  systematic  despatch  of  all 
their  old  men,  over  sixty,  by  drowning.  This  he  rejects; 
eonpling  it,  however,  with  one  of  the  old  fashioned  realistic 
explanations,  from  the  alleged  limit  of  the  franchise  to  those 
beneath  that  age^:  and  \nnding  up  with  a  poetical  fancy 
of  his  own,  about  the  symbohcal  return  of  Hercules'  homesick 
comrades,  or  rather  descendants,  to  their  beloved  Argos. 

Of  this  galimaiias,  a  part  has  been  adopted  in  Jhering's 
delightful  but  ver^^  fanciful  posthumous  work  "  The  Evolution 
of  the  Aryan,"  as  a  feature  of  the  Wandering^.  The  strange 
style  of  Argei,  w  hich  Jhering  leaves  as  hitherto  inexplicable, 
has  been  referred,  by  an  mgenions  suggestion  of  Mommsen, 
together  with  the  poeslbOity  of  an  original  drowning  of 
strangers,  to  a  not  unintelligible  EtriLScan  detestation  of  the 
Argdy  as  Greek  pirates  (Seerdtiber)^.    The  names  of  these 

Feetus,  P.  p.  19,  Argea. 

ib.  p.  15,  Argeos :  Varro,  L.  L.  7.  44. 

"2  Diony«in8.  1.  38:  Ovi^l.  Ffisti,  5.  621—660. 

*•*  VVHiii  h  doen  not  appear  to  be  th«*  case,  see  Monim.sen's  very  able  note 
Msr.* ii. 4U8.  2.  Hence  in  Palf  vV' note  on  Fasti, 5. 634  "no  vote>? " is  a  mistake. 
In  the  pasHEgo  of  V'arru  <iuuUti  by  Nuiiius,  p.  523  {Sexagcnanos ),  iMommsen's 
emendation  of  quo  for  quod  i»  both  grammatically  and  logically  required. 
!nie  literal  Tendering  of  ilejNMilaiMy  Feitud,  P.  p.  75,  apparently  accepted  by 
Panliia  (Diaooxius),  and  tho  legend  oonneoted  with  it,  nms  dietinotlj  oounter 
to  the  fondamental  Boman  idea*  of  respect  for  age  (eee  %  8,  p.  200),  the 
duration  of  pakia  potettat,  and  the  horror  of  outrage  on  a  parent. 

•«  tr.  Drucker.  Book  iv.  pp.  355.  .•?56.   See  below,  §  13,  p.  416. 

M  lAgr.  iiL  pp.  123,  124,  n.  6.  TiuB  may  seem  a  wild  suggestion,  but 
I  may  be  permitted  to  refer,  in  support  of  it,  to  the  old  "grammarians'" 
explanation  of  Kpr)a<p^yeTov—a  refuge  from  the  Cretan — not  necessarily 
Mino8  individually,  but  any  of  his  "rovers."  The  riches  and  8plf>ndour  of 
the  Minoia  regna,  which  Messrs  ETans  and  Hogarth  are  now  reveaUng  to  us. 
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chapels  are  bound  up,  as  we  see  from  Varro,  with  some  of 
the  oldest  Roman  legends,  and  with  a  record  of  extremely 
barbarous  rites,  sometimes  with  a  practice,  or  tradition,  of 
extremely  diagustuig  ones®^  There  is,  in  all  this,  nothing, 
inoonnstent  with  the  idea  that  we  may  here  trace  remnants 
of  a  rude  tind  diversified  prime v  al  worship,  by  a  race  probably 
even  nearer  to  the  primitive  savage  than  were  the  Attic 
avToxOove^i  but,  passing  thioi^h  various  stages  of  improve- 
ment and  social  intercourse,  mainly  mider  the  influence  of 
a  unif3mig  and  exalting  religious  sentiment. 

Some  of  these  stages  I  take  to  have  been  reached  on  the 
joining  themselves  into  such  associations  as  getUes  and 
ewHae,  although  the  reduction  of  these  into  a  zegolax  system 
is  due,  later,  to  the  general  union  of  tribes  suggested  above 
(§  6,  p.  235)  and  the  developement  of  one  supreme  power 
which  form  the  subject  of  the  succeeding  sections  IT — 15. 

No  internal  government  in  the  elements  hiUierto 
considered.  Neither  in  the  pagi  nor  in  the  curiae^  at 
Bome,  any  more  than  in  the  gens^  do  we  find  any  dear 
trace  remaining  of  particular  self-government  or  of  definite 
corporate  action.  If  such  ever  existed  it  would  seem  to 
have  been  entirely  merged  in  the  constitution  of  the  popuku 
as  a  whole.  In  later  times,  indeed,  the  pagi  appear  to  have 
been  utilised,  to  a  certain  extent,  but  only  for  minor  depart- 
mental purposes.    They  do  nut  become  poUtical  districts, 

were  certainly  not  all  due  to  the  natural  produce  of  the  isles  or  the  sea-coaet 
of  Pelopoimcsus  over  which  that  King  ruled.  Whether  his  rovers  were 
recruited  from  Crete  or  Argos  they  were  probably  equally  it* areii  and  liated 
by  the  Inknd  Greek,  or  the  peaoeftble  Italian  settler,  lambering  about, 
to  quote  Curlyle,  in  pot-beUied  eqaanimity,  and  would  get  short  ehrift^  if 
oauj^t. 

On  Festos,  F.  p.  164,  M^ihU  TUkU  ioeeUnm,  iee  tf fUler^e  note  and 

Pais,  Anc.  Leg.  p.  294,  n.  60. 

See  above,  §  5,  pp.  164—157,  abo  Mommsen,  Msr.*  iii.  p.  100.  He 
proceeds  throughout  on  the  aMumption  of  aU  being  diviBiona  of  a  pie* 
lustorioaUy  united  popuku. 
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like  the  Domes  of  Attaca,  but  were  kept  up,  most  probably 

until  the  rearrangement  of  the  regioties  urbis  by  Aiig^ustus®^, 
under  a  yearly  lustration  by  their  magistri^^.  We  know  bo 
extremely  little  of  the  minor  secular  functions  which  came 
to  be  eatroBted  to  these  officezs  that  it  would  be  waste  o£ 
time  to  enquire  into  the  details  of  them.  It  would  certainly 
seem,  from  the  mere  terms  magister  and  lustratio,  that  the 
original  character,  if  not  the  object,  of  this  mode  of  territorial 
division  was  connected  with  religion^,  as  might  be  inferred 
from  its  reputed  author  Numa^;  tiiough  the  grandmotherly 
surveillance  attributed  to  the  officers  of  the  pagi,  by  Dio- 
nysius,  is  an  evident  anticipation  of  the  actual  interference 
with  private  affairs  which  was  really  exercised,  on  occasion, 
by  the  later  Censor,  Possibly  the  fnagister  eu/riae  may  have 
come  to  associate,  with  his  religious  presidency,  the  oppOT> 
tunity  of  acquiring  political  popularity,  by  some  small 
largesse  on  festal  occasions®^;  but  all  this  is  a  mere  con- 
jecture of  possibilities;  the  post  must  have  ceased,  in 
Plautus'  time,  to  be  one  of  any  serious  importance,  like  that 
of  the  rpvrrvapxo^  m  the  time  of  Plato  and  Demosthenes^. 

The  Argean  Chapels  appear,  according  to  Dionysius, 
to  have  been  also  thirty,  from  the  number  of  Victims 
sacrificed  in  effigy  connected  with  tbem^.  They  were  dis* 
l^buted,  and  posedbly  their  number  fixed,  at  some  such 
time  as  that  of  the  settlement  of  the  mriae  and  gentes  sug-* 
gested  above,  over  the  twenty-seven  parts  of  the  city 

Siietoiiiiu»  AngoatiiB,  o*  30 1  ef .  Dio,  65.  S.  This  was  about  747  B.O. 
**  See  SioQloa  FUoons  quoted  in  iSst,*  iii.  p.  llS,  n.  S,  and  the  Inacriptioitf 
there  jcefefzed  to. 

Msr.  iii.  p.  117.  •«  Dionywoa,  2.  76. 

See  Plautus'  Aulularia,  1  2.  107,  108  and  App.  p.  360. 

As  to  Plato  see  Rep.  475  a.    As  to  Demosthenes,  T  am  distinctly 
under  the  impression  thfit  the  office  is  somewhere  repr^f^pnted  as  haring 
been  held  by  one  of  the  very  questionable  oUentB  for  whom  iie  wrote  some  of 
his  private  speeches :  but  I  cannot  lay  my  hand  on  the  passage. 
•*  Dionysiua,  1.  38. 
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mentioned  by  Varro**  in  the  well-known  passage  in  which  he 
quotes  an  account  of  the  different  consecrated  spot.s  from 
the  rite- book  of  the  Argei^^."  This  does  not  preclude  their 
having  been  an  earlier  and  probably  prehistoric  institntion. 

Hommsen^  regards  the  distribntion  of  these  chapels 
as  independent  of,  and  prior  to,  the  Servian  quadripartite 
division  of  the  city  (see  §  16,  p.  514). 

The  question  of  possible  election  to  membership  of  the 
Senate  by  a  cma,  has  been  already  discussed,  §  8,  p.  290. 

Varro,  L.  L.  5.  45.  Muller  holds  that  this  is  not,  according  to  Varro, 
a  division  of  the  city  into  partes  but  merely  a  distribution  of  {<acraria.  How- 
ever that  may  be,  the  xxiv  of  Varro  in  L.  L.  7.  44  must  certainly  be 
correoted  to  zxvii,  from  5. 45 :  but  I  oannot  explain  tbiB  nomber*  nor  Ovid's 
dw>  In  Fasti,  5.  627,  see  Mommsen^s  note  cited  in  my  n.  96. 

**  In  saoriB  Argeoram  mriptom,  L.  L.  &  60, 51* 

**  Mar.*  ii .  p.  125,  n.  1. 
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OOMFABISON  of  Greek  legend,  mauily  Attic,  p.  332.  Curia  and 
(pparpia,  <f>v\fj,  333.  Greek  triads,  Dorian,  335.  Attic  four 
tribas,  336.  Zevs  TeAc'ca;',  337.  \\pya6(is,  AlyiKopflsy  ib.  Pollux* 
I hree  Attic  tribes ;  hit.  previous  quaternions,  338.  Parallel  to  Roman 
tribes  in  heroic  legend,  339.  Cleistheiu  fl  of  Sicyon;  the  Attio 
tribes  of  Cleisthenes,  340.  Aristotle  on  the  Attic  reform,  341, 
rpiTTves,  vnx'Kpap'ai  and  avppop'uu,  342.  Tens  and  tliirties  of  lexi- 
cographers and  grammarians,  ib.  Meier  on  yivr}  and  (^parpiat.  as 
subdivisions  of  (^vXi^,  344.  Final  rejection  of  numerical  parallel,  345. 
Fundamental  character  of  yivos  and  <j>parpia,  346^  d<l>pi}T<ap,  347, 
^parpia  and  blood-fead,  ib.  A  family  register,  yaprjXLa  and  agnui 
evriOf  348.  Rearrangement  by  CleisthenfiSy  349.  Difierenccs  from 
Roman  case,  Aco■xo^  360.  Origin  and  names  of  ydvrj.  Of  demes, 
361.  DiffeoranoeB  in  sequel  between  Borne  and  Attioa,  363. 
CkMiduflion  ae  to  oaxi%  ^parpia  and  tun,  ib.  Bifieienoe  ficom 
MonuDflen^  36S* 

Comparison  of  Greek  legend,  mainly  Attic.  Tiie  miion 
oi  three  so-called  BomuUan  tribeB  into  one  papuhta,  which 
has  been  accepted  as  probably  more  in  accordance  with  &ct 

than  the  subdivision  of  a  populm  into  tribes  by  a  fabulous 
founder,  has  been  hypotheticaiiy  attributed,  in  §  6,  to  the 
first  of  the  Tarquinian  dynasty.  The  suggested  gradual 
approximation  to  a  true  Sover^gnty  at  Borne  will  be  treated 
in  subsequent  sections,  under  the  heads  of  tribwrms,  pontifex 
and  rex,  the  positions  successively  niamtaiiied  being  sup- 
ported, as  far  as  possible,  by  surviving  practice.  Before 
dealing  with  these  matters,  however,  I  wish  to  add  a  few  of 
the  parallels  which  have  been  drawn  to  the  three  old  Roman 
tribes,  and  their  alleged  subdivisions,  with  the  view  of 
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investigating  what  may  possibly  be  inferred,  from  nomen- 
clature or  otherwise,  as  to  the  composition  of  the  latter,  and 
that  of  the  populiis  into  which  they  coalesce.  I  must  give, 
as  elsewhere  in  considering  the  elements  of  national  associa- 
tion  among  the  Aryan  peoples,  a  prominent  place  to  Greece, 
mainly  because  Greece  is  coming  to  ha  more  generally 
recognised  as  the  mother  of  much  that  is  Roman,  but  partly 
also  because  it  was  by  the  great  critical  historian  of  Greece 
that  note  was  first  taken  of  that  process  of  eoaUUon,  which  is 
held  to  be  a  law  of  national  formation,  at  least  in  the  West, 
bv  most  modern  research  and  theorv®'.  Thus  Leist,  who 
expatiates  upon  the  fundamental  organisation  accordiag  to 
the  "trinity  of  yipo^,  ^(mrpia  and  ^vXi;"  as  the  pecoliax 
stamp  of  the  Aryan  race,  in  distinction  from  the  Hamitic  in 
Egypt  and  the  Semitic  in  Mesopotamia®^,  proceeds  to  examine 
specially  the  earhei  elements  of  the  Dohan  and  Attic  con- 
stitutions. The  particular  and  eztraordinazy  coincidence 
of  the  latter,  in  point  of  numbers,  wit^  Roman  legend,  is 
well  known. 

Curia  and  <}>paTp£o.  <fwX^.  As  this  is  more  prominently 
the  case  with  regard  to  the  Curia,  I  have  put  together  the 
whole  of  my  remarks  on  this  coincidence  nnder  that  head, 
though  the  first  part  of  them  belongs  rather  to  the  third 
member  of  Leist's  Trinity,  the  SvXi).  For  tiiese  remarks, 
and  the  data,  on  which  they  are  founded,  I  must  own  my 
obligations  largely  inter  aUa  to  Meier's  easay  de  ^lentiMate 

^  See  $  1,  p.  IS.  I  r^er  of  oomae  to  Thtioydide«,  e^.  1. 6 — 14  mad 
partiouiarly  as  to  the  vwadwtt  ol  Theaeiu,  S.  15.  Whatever  may  have  been 

the  real  belief  of  the  hittorian,  in  the  heroes  cited,  their  individuAl  existence 
oonld  not  have  been  disoLunied  hy  him,  without  incurring  the  loss  of  any 
possible  audience,  perhaps  even  a  prosecution  for   dtr^jSeta.  Polybius 

himself,  who  tako«i  Rome  as  he  finds  her,  and  gives  little  quarter  to  his  own 
hi'^toiiral  and  geographical  predcoessors,  takes  Homer  much  au  pied  de  la 
lettrr,  en (iorse8  moat  of  the  reputed  acta  of  Lycorgns,  and  apparently  accepts 
a  good  many  of  the  stories  about  Hercules. 
•8  Leist,  Gr.-ital.  Rg.  §§  18—26. 
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AUiea*  This  tEoatise,  though  pabliBhdd  in  1835,  and  there- 
fore full  of  the  old-fasiiioned  implicit  belief  in  the  characters 
ot  early  '  lustory,"  is  not,  that  I  can  see,  auperseded,  as  a 
Btorehonae  of  tradition  and  quotation  from  original  anthori- 
tiee:  of  oomse  it  requires  to  be  supplemented  from  later 
discovered  sources,  like  Aristotle's  work  on  the  Constitution 
of  Atheus,  and  more  modem  speculations  such  as  those  of 
Maine  and  M'Lennan,  Grote  and  Buaolt.  I  have  endeavoured, 
ae  elsewhere,  to  make  what  I  oan  out  of  earl^  tradition  or 
literature,  helped  out  hy  the  original  meanings  of  words  as 
disclosed  with  more  or  less  certainty  by  modern  philology: 
but  on  the  whole  I  lely  more  upon  survivals  of  practice  in 
a  historical  period,  as  confirming  what  we  are  told  of  such 
matters  as  the  actual  reforms  of  Cldsthenes^  and  the  more 

doubtful  memories  of  Solon. 

The  generic  title  <f)vX7jyis  no  doubt,  as  derived  by  Curtius 
merely  significant  directly  of  race  or  breeds  implying  probably 
a  notion  of  common  descent ;  but  cannot  be  said  definitely  to 
connote  any  specificidea  of  political  or  miUtary  oTgani8ation^*>*. 
The  particular  names,  on  the  other  hancl.  of  individual 
<t>v\cU,  are  like  maLiiy  7ialwnal  names  mteresting  andsuggestive 
(beloW)  p.  340).  It  must,  of  course,  be  remembered  that  the 
term  ^vXif  is  often  applied,  by  our  historiographers  and 
antiq^uaiiaiLB,  in  a  very  vague  manner  and  evidently  as 

Curtius',  p.  a04. 

^  The  former  has  been  euggeated  by  Greek  authority :  e.g.  by  Dicaearchus 
(iee Steph.  Byt.  de nrbibna, irirpa),  ¥ot the ktter  we faAve  Homer,Il.  2. 362, 
863  cited  by  Leist:  where,  however,  the  juxtaposition  of  ^p^pv  (see  above, 
p.  316),  and  the  words  icard  vtpia^  in  line  367  teem  to  shew  that  the  kindred 
or  social  idea  is  primary,  the  military  only  secondary  and  accidental.  ^Xa$ 
and  ^f'XoTij  (which  laf?t  Curtius  merely  translates  Stammemrheit)  undoubt- 
edly indicate  common  action  and  mutual  support :  hut  this  is  simply  of  the 
essence  of  any  separate  tribe.  In  Lycurgus  pijTpa  "  <pvMs  <ftv\d^apTa  /cat 
iipas  <S)^aiavTa "  merely  means  "retaining  or  observing  the  existing  0i'Xa^  and 
di^al"  On  pojndns,  and  the  group  of  words  to  which  it  belongs,  see  above, 
§  6,  p.  243. 
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indicating  very  difEesent  lussodatioiis  or  assortfments  of 

men  101. 

Greek  triads.  Dorian.  The  principal  object  of  this 
Appendix  ib  to  shew  that  a  most  lemaikabie  parallel  to  the 
Ouiiate  syatem  at  Borne  may  be  reasonably  accounted  for 

by  considerations  based  on  admitted  foot  without  having 
recourse  to  the  automatic  or  trichotomous  theory  above 
lefened  to  (§  9,  p.  314).  To  begin  with  what  appean,  on 
many  gEounds,  to  be  among  the  oldest  of  Grecian  stocloi^ 
the  Dorians  do  certainly  seem  to  have  had  a  favourite 
number  three,  dating  from  very  early  times.  It  appears 
in  tiie  Homeric  and  Hesiodic  poems  ;  accounts  for  a  good 
deal  of  the  system  represented  to  us  as  introduced  or  con* 
firmed  by  Lycurgus^*^ :  perhaps  even  for  some  part  of  what  is 
alleged  of  the  Athenian  Constitution  as  possibly  preceding 
the  time  of  Solon  (below,  pp.  341  sqq.) :  it  is  the  part  which 
comes  after  him  that  so  closely  corresponds  to  the  threes  and 
thirties  of  Rome  (see  below,  pp.  341,  342).  It  is  possible 
that  even  the  three  Dorian  tribes  may  have  replaced  an 
original  duality      though  the  triple  arrangement  was,  as  we 

Sev  below,  p.  341,  and  the  caf^es  considered  in  §5,  p.  100.  AlsoGrote 
(1888),  ii.  p.  435,  n.  1.  Tn  the  Sf  })olium  to  Pindar,  which  he  there  quotes, 
the  Aegidae  are  called  both  a  0i/X7j  and  a  ^parpLa  of  Thebes :  their  description 
by  Herodotus  (4.  149)  who  also  calls  them  a  is  more  suitable,  acoording 

to  my  idea  of  the  words,  for  a  y^wos  than  either  for  a  0u\i)or  (pparpLa.  For 
a  oonfusion  (probably  late)  of  ^uXi}  with  S^fiot  see  the  Etymologicum  Magnum, 
p.  760,  s.y.  TvnucUhu 

tt»  Horn.  IL  2.  e65»  068:  Henod,  Fr.  191  (Rneh).  For  the  true  deri* 
▼atlon  of  rpixSXktt  flee  Cnrtiiu*,  pp.  163, 736. 

^  e.g.  the  thirty  elders,  Plutarch,  LycmgnB,  6,  6;  the  thirty  <i^(see 
however  Grote,  ii.  p.  281) :  the  Tpttficas  or  company  of  thirty  men,  HeEodotus, 
1.  66.    As  to  the  personality  of  Lycurgns,  Grote,  ib.  pp.  262  sqq. 

T  must  not  attempt  any  explanation  of  the  'TXXfTf  and  Av/xSipes :  they 
are  possibly  local  words,  like  Ai7mX^es(see  Rawlinson,  iii.  p.  225  on  Herodotus, 
5.  68,  and  generally  Grote,  ii.  pp.  280,  281).  But  thelXd^^i/Xoi  must  surely 
be  a  later,  and  inferior,  addition.  The  two  kings  of  JSparta  may  also  be 
cited  as  some  testimony  to  an  original  Dorian  duality.  See  however  the 
argnmeiita  of  Qrole  (ii.  p.  262)  againel  Sparto  being  taken  as  a  type  of 
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have  seen,  anived  at  in  the  early  times  of  the  older  poets, 

and  it  was  generally  preserved  through  the  Dorian  settle- 
ments. The  further  extension  of  the  triple  arrangement  to 
thirty  a>/3at^^,  suggested  by  Miiller,  is  rejected  by  Giote  as 
having  no  authority.  It  seems  almost  certain  to  have  been 
laid  down  in  some  passage  of  a  ''grammarian/'  but  I  cannot 
find  any  such. 

Attic  four  tribes.  The  people  of  Attica,  on  the  other 
hand,  and  the  colonies  of  Ionian  character  generaUy,  were, 
according  to  the  prevalent  belief,  divided,  in  early  times,  into 

four  80  called  tribes:  the  names  of  which,  however,  unlike 
the  suggested  local  originals  of  the  Dorian  stock,  do  obviously 
designate,  in  the  majoxi^  of  cases,  difEerences  of  birth  or 
occupation  and  manner  of  life,  which  last  tend  to  become 
hereditary,  even  if  descent  is  not  so  carefully  observed  as 
to  amount  to  caste  I  refer,  of  course,  to  the  VeXeovTe^;, 
"OTrX^yre?,  ^ApyaBeU  and  Air/ucopeU  of  Herodotus,  6.  66,  of 
which  I  am  inclined  on  the  whole  to  accept  Bawlinson's 
explanaldon^^,  although  I  think  a  little  further  comparison 
is  desirable  both  with  the  divisions  suggested  in  earlier  times, 
and  with  those  which  undoubtedly  subsist  in  later^^^.  The 

Dorian  principles  generally.  There  is  possibly  a  third  tribe  of  inferiors 
indicated  iit  the  stories  about  the  colonufttiou  of  Samoa.  See  Etynu  Mag« 
8.V.  'AffTVTrdXaia. 

The  (i^al  (=  Ki2^ai)  are  undoubtt  dly  a  very  old  kind  of  local  district, 
being  namtxi  in  the  famous  Lycurgeau  pr}rpa.  On  what  ground  Grote  calls 
this  a  compact  I  oannot  see.  It  is  stated  in  Plntaroh  to  be  a  MovrtLa  brought 
from  Delphi  (Lycurgus,  6) :  both  in  derivatfon  and  ttadition  it  ooneBponds 
to  the  Latin  2ese  as  an  utferanee  read  to  an  assembly.  See,  however,  Cortine^, 
p.  343,  for  A4rpa = Mpmch ;  for  the  original  meaning  of  JmispinMlenoew  i. 
pp.  303, 304.   The  Eleian  fpiTpa  expresses  no  more  than  pioelamatioil. 

See  the  sensible  remarks  (p.  5)  of  MeieVt  de  geni.  Att.,  on  tiiis  point. 
i<w  iii.  p.  222  on  Herodotus  I.e.  "Priests,  warriors,  artisans,  goatherds." 
I  question  their  derivation  from  the  castes  of  Egypt,  to  which  Rawlinson 
inclines,  but  agree  with  him  in  demurring  to  Grote  and  Clinton's  peremptory 
negation  of  any  ideu  of  caste  in  aneient  Greece  (ib.  and  p.  223). 

Plutarch  (c.  25)  makes  Theseus  divide  his  populace  into  EiwaTfiL&fu 
icad  r£(iffi6poi  Kcd  Ai}fuovpyaL :  for  the  later  divisions  see  n.  112. 
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TeXeovre^  have  always  been  a  difiiculty ;  and  there  is  some 
authority  for  two  variae  lectionei,  TeXeovrc?  aad  Te^eovre^, 
either  at  which  might  easily  arise  from  an  incozrect  repre- 
sentation of  one  letter,  the  F  or  A.  For  the  latter,  however, 
there  is  little  authority  and  less  explanaiaon.  The  ordinary 
form  IS  supported  by  the  Zeu?  VeXieov  of  an  inscription, 
dating  from  about  the  beginning  of  the  Boman  Empire,  which 
is  considered  condusiTe  hy  Ross,  Demen  von  Attica(pp.  vii,  ix) 
and  Mder.  Abicht  accordingly  (iii.  p.  61)  retains  TeXiovre^; 
translating  it  die  Gldnzendey  a  natural  epithet  of  Zeus,  but 
here  understood  by  Abicht  as  referring  to  the  head  family 
of  the  town  of  Gecrops  (of.  Lucefes  at  Rome,  §  6,  p.  232). 

In  spite  of  this  amonnt  of  authority  and  analogy,  I  am 
inclined  to  believe  that  the  God  of  the  inscription  may  have 
been  really  Zeiy?  TeX^wi^  the  accornpUsher  of  prayer  (or  curse, 
as  in  Aeschylus,  Agam.  973),  and  to  consider  the  TeXeoi/re? 
(for  whom  Euripides,  lon^  1579  is  no  bad  voucher)  as  Priests, 
oonesponding  at  the  same  time  pretty  well  to  Theseus' 
^vwarpiSaiyWho  are  pointedly  set  apartbyliim,in  Plutarch^. 

'ApyaStis,  Al'yiKopcts.  The  "07rX7?T69,  who  possiblv  owe 
their  spediic  recognition  to  the  legislation  of  Solon,  speak 
for  themselves.  Of  the  two  last  tribes,  the  ^AffyaBel^  are 
generally  identifiedwith  the  Ai;/i£oi;p7o( attribute  to  Theseus, 
and  the  AlyiKopeU  with  his  Vecofiopoi^^^.  The  last  identifica- 
tion is  not,  at  first  sight,  very  satisfactory,  particularly  if 
we  consider  the  Femfiipoi  to  represent  the  later  landed 
taristoeracy.  But  we  may  fairly  arrive  at  it  by  a  process  of 
exclusion,  if  we  accept  the  testimony  of  Strabo,  who  goes 
back  to  two  earlier  fourfold  divisions  of  Attica,  one  {that  of 

^  Plutarch,  Thesens,  c.  25.  iiroKpipas  x*^^'  The  same  author,  however, 
in  Solon,  c.  23,  while  ho  identifieB  the  'Efyd6ta  with  rb  ifyaTuc(»,  makes  the 
FeX^res  to  be  yeotpyol. 

**•  Abicht*,  however,  in  a  somewhat  unintelligible  part  of  his  note  (iii. 
62,  n.  1)  calls  the  'AfryaSth  (as  doea  also  CurtiU8^  p.  647)  FddarbeUer,  which 
appears  to  indicate  some  confusion  with  the  T€UfA6p0t,  • 

cm.  22 
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Xq^vs)  heti,  wbioh  does  not  at  piraent  oonoem  us,  anothflft 

into  ^fi6e«  and  modes  of  life  {j^iot) — yemfiyol,  hTjfiiovpyoi, 
UpoTTOtol  and  <f>vXaK£<;^^^, 

FoUqz'  three  Attle  tribes :  his  previous  qnaiteniloiis. 

CmiouBly  enough,  in  old  editions  of  Folluz»  the  TeXiam^ 

are  omitted  altogether  from  the  latest  list  of  the  old  tribes 
(before  Alcmaeon)  given  by  him,  the  ^ApyaSel^  being  at  the 
same  time  replaced  bj  KaieUy  which  does  undoubtedly  mean 
aitifioen^.  It  is  to  this  author  Pollux,  in  the  same  artiisle» 
headed  trepl  rpcrrvapxaffi^^  that  the  elaborate  system  is 
mainly  due,  which  we  are  obliged  to  compare  with  that  of 
the  Roman  curiae  and  gentes. 

The  stiange  omisston  by  Foliux  above-mentioned  is  incon- 
sistent with  other  passages  of  the  same  author,  and  has 
therefore  been  regarded  as  corrupt,  and  emended  in  accord- 
ance with  the  usually  reputed  four  tribes  (see  note  112  and 
Pollux,  ed.  Bekkeiy  §  109) :  but  it  appears  to  me  just  possible 
tibat  Pollux  may  haye  iiOended^  for  tiie  nonoe,  to  begin,  just 
before  thereform  of  Olmthenes,  withoneof  hisfavourite  triads : 
the  'OTrXirai,  AlytKopels:  and  WpyaSei^  (or  KaStZ?)  being 
divisions  oi  the  irXyBos,  exclusive  of  the  phestly  caste  (see 
above,  p.  837) ;  corresponding  very  closely  with  the  Il^aXo*, 
UmSuuoi  and  *Tir€paKptoi  of  the  time  of  PiaistEatus,  which 
apparently  reappear  in  the  accounts  of  Cleisthenes'  reform, 
and  account,  as  we  shaU  see,  for  hia  TpiTTV€<%,  as  recognised 

This  last  division  is  attributed,  «S  by  Herodotlia,  to  Ion.  The  passage  * 
in.  Strabo,  which,  from  Rawlinson's  manner  of  reference  (8.  566),  I  had  some 
difficulty  in  finding,  is  Strabo,  8.  7  (Meineko,  p.  383  of  Casaiilwn,  1620).  The 
identification  of  Goatherds  and  Landowners  is,  after  all,  not  impossible  in 
the  homely  c o  nd it  i on s  of  life,  in  which  these  old  terms  originated.  Compare 
oar  Qaekwar  of  Baroda. 

u>  See  Curtius*,  §  26,  p.  138.  These  last  tribes  m  M  'EpixOovius  tc 
Kttl  AiofTos  'OirXtrai,  Alyuc6p€is,  Kad€t$»  which  has  been  "oorraoted**  to  M 
'Efiix^w^  rMmt  K;r.X.  At  the  end  of  the  aame  eh»pter»  the  three 
**difljric»e**  of  TheMQS  SftrwryllWy  Tmfiipoi,  tauumpr^  m  npwted 
under  the  etyle  of  rfluk  Wrv.  Nlnz,  8. 9*  31. 
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local  party  divisions"*.  Of  the  previous  (j[uateriiioii8  in 
Pollux'  article^i*  Meier  takes  no  account,  though,  in  my 
judgement,  the  transition  irom  purely  topographical  sfyles 
(like  'Ajtraia,  Kfiotwk,  to  otheiES  connected  with  the  great 
Atheniaii  Deities,  might  perhaps  deserve  a  litde  more  oon* 
sideration,  as  a  matter  of  political  evolution"**.  The  later 
ten  tribes  of  Cleistkenes  (Herodotus,  i.e.)  are  given  in  full 
by  Bawlinson"^.  They  are  all  formed  from  names  of  legend- 
ary  heroes  or  Eingp — ^possibly  objects  of  local  worship.  Foi 
these  historical  Attic  tribes  are  imiversally  recognised  as 
local  {ToirtKaL},  whether  we  accept  the  traditional  explanation 
of  the  old  ones  as  y€VLKaL  or  not.  To  me,  the  latter  indicate 
mere  divisiona  of  pai/itiics  in  the  modem  sense :  they  are  not 
constitutional  divisions  of  a  polity  at  all,  and  can  only  be 
compared,  in  a  very  loose  and  inexact  way,  with  the  dis- 
tinction of  patricians  (or  optimates)  and  plebeians. 

Parallel  to  Boman  tribes  in  heroic  legend:  ^iiXopa«i3u^ 
If  a  Qteek  parallel  to  the  Roman  warlike  tribe  is  to 
be  fonnd  at  all,  it  is  rather  in  the  old  heroic  stories  of 
migration  or  joint  expedition,  where  the  relation  of  the 
i^vkov  and  the  (pprjTpTj  apparently  exists  (above,  p.  3M,  n.  100), 
but  in  a  much  looser  state  of  organisation  than  that  of  the 
Romulian  or  Bamnian  host.  It  is  from  a  slightly  earlier 
stage  of  developement    that   the   ^vXopao^Xfvt  probably 

^  Coi&pMeH«fodoti0»  1. 09  with  5.  Sd  and  see  Bawlmson  m  nfnmd  to 
mn.  107:  alwAliioht'eHevodotne,  L  p.8e»iL  13«iidClfote(1888),iLpw4fiiall 
of  whommibfltaiitially  agree  that  the  II^f^aXM  represent  the  weallhy  aeafiuing 

oiiddle-class,  the  ntSia&f  the  landed  interest,  and  the  "TvepdKpKH  the  poor. 

11*  Under  Cecrops,  they  ueKeKporls,  Hrr6x^<^i  'Axraia,  UapaMa:  under 
Cranaus,  Kpavats,  'ArSlSf  MetrSycua,  AiaKplt:  under  Erichthonius,  Aids, 
^ABTjvaU,  IlocreiSwpids,  'H^eutrrid?:  lastly  the  three  (or  four)  named  from 
sona  of  Ion  (above,  n.  111).  On  ail  this  Meier  (§  iL  p.  3)  holds  that  PoUux 
non  est  audiendus. 

Compare  the  general  view  of  the  Boman  curia  in  §  9»  and  the  sag* 
geetioaof]fiMiPhmpottain$4,p.  1S4.  . 

itf  Bawlioaon,  iii.  p.  223,  n.  7. 

22—2 
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dfiscendB.   This  offioer  we  find  during  hktorical  timeB  m 

the  exercise  of  the  narrower  fuuction  only  of  a  Koman  rex 
saorijiculus^^^^,  But  the  oliice  of  ^aaikeif^  in  the  Homeric 
and  Hesiodic  poemB  is  distinctly  judioial^^.  This  in  fact 
I  take  to  be  an  important  step  in  the  gradual  developement 
of  true  sovereignty;  in  one  of  the  sections  on  which  subject 
the  remarkable  word  ^aaiXtvs  and  its  original  conditions,  in 
point  of  couit  and  character,  so  far  as  can  be  made  out 
from  ancient  authority  and  analogy,  will  be  moxe  folly  dis- 
oiissed.  At  present  I  pass  on  to  the  Qsisthenian  tribes  and 
their  divisions,  wkich  have  been  much  confused  with  the 
older  (^parpLaL  by  lexicographers^^^  It  is  an  interesting 
enqnizy  what  can  be  made  out  of  spedfio  tribal,  or  national, 
naimeB^  but,  as  too  much  in  the  natoxe  of  a  digression  from 
my  main  subject,  this  has  been  placed  in  the  Appendix  to 
§6. 

Cleisthenes  of  Sioyon.  The  Attic  tribes  of  Cleia- 
thenea  are  a  subject  ^e  treatment  of  which  can  scarcely  be 
understood  without  reference  to  ia  Dorian  precedent.  The 

three  original  Dorian  tribes  (above,  p.  335)  at  Sicyon,  were 
ridiculed  and  disparaged  by  an  elder  Cleisthenes  who  had  es- 
tablished himself  as  Tvpavvo<!  of  that  town,  the  sacred  number 
being  at  the  same  time  changed  to  four,  by  the  addition 
of  a  tribe  of  Cleisthenes'  own  devising,  called  'Ap^eXoot,  but 
afterwards  changed  by  the  people  to  AlytaXie^j  nominally 
after  a  son  of  their  favourite  hero  Adrastus — in  reality 
apparently  a  local  addition.  It  was  in  imitation,  saya 
Herodotus,  of  this  conduct  of  his  maternal  grandfather  that 
the  Athenian  Geisthenes  changed  the  names  and  number  of 

lUft  See  Bidgeway  quoted  in  Sandys'  Aristotle's  Constitution  of  Athens, 
p.  32  n. 

Of.  F6Uux»  8. 9. 31  with  Homer,  H.  18. 656 :  Hesiod,  Op.  et  D.  202,  &c. 
^  With  i^gAid  to  their  usual  tEeatment  m  tnbdiYisioiii  -of  CSciatfaenes* 
tfihes  I  prafor  to  agree  with  Ueior,  Me  below,  p.  344. 
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the  old  Ionian  tribes  at  Athens,  making  the  four  into  ten^ 
and  assigning  the  land  divisions  (Brjfiot)  ten  to  each  tiibe^. 

Aristotle  in  troating  of  tiuB  tafom  oi  CleistheneBy  aajs 
lie  purposely  avoided  an  ariangement  into  twdoe  tribes,  in 
order  that  he  might  not  have  to  divide  the  people  according 
to  the  previously  existing  T/jtrrvc? — for  there  were  already, 
out  of  the  four  tribes,  twelve  rpirrve*:^^^ — in  which  case  he 
would  not  have  attained  the  desired  lesult  of  blending  (or 
mixing  up,  ava/jLiayea-Bai)  his  populace.  So  be  also  divided 
the  country,  by  demes,  into  thirty  parts,  ten  urban  (the 
poor,  anciently  the  'TTrepdtcpioty  see  Herodotus,  1. 59),  ten  on 
the  coast(Qa/MiXo««  the  wealthy  mercantile  class)^  ten  in  the 
interior  {Tlehtaiot,  the  landed  aristocracy),  and,  calling  tiiese 
Tf)4TTu€9,  assigned  them  by  lot  three  to  each  tribe,  so  that 
each  tribe  might  have  its  share  in  all  the  (three  political) 
districts^^.  Moreover  he  created  the  deme*membeK8bip  and 
connexion  of  those  who  lived  in  the  same  deme,  so  that  they 
should  not  go  into  questions  of  ancestry,  but  simply  describe 
one  another  as  of  such  a  deme^.   But  the  r^ei^T]  and  the 

Herodotus,  A.  66—49 :  Bawtbuon,  lii.  pp.  222, 223.  For  this  explana* 
tion  of  MMi...rodt  ^fum  tswrimiu  is  r&t  ^nkSs  lee  Abioht*,  iit  p.  66.  I  tftke 

the  article  to  mean  Cleisthenes*  distribution  or  assortment  of  a  kind  of  district 
division  already  hnoum  in  Attica  (see  Plato,  Hipparchus,  228  d).  On  the 
tnterprotation  of  the  passage  in  Herodotas  generally  see  Sandys  Lo. 

in  note  120. 

»See  Aristotle.  OonRt.  of  Athens,  8.  3.  t6  dpxaiov  i.e.  in  the  old  times 
before  Solon,  there  bad  already  been  assigned  three  rpiTTues  and  twelve 
vavKpa/^i  Lo  each  tribe.  These  original  thirdH  are  the  real  difficulty:  for 
those  of  C^eisthenes  can  be  explained.  Is  it  possible  that  the  idea  of  triple 
division  oifginally  came  from  a  Dorian  soiivo4»  ie.  the  primeval  ovemmning 
of  Attioa  attributed  by  HeiodotoB  (0.  76)  to  the  time  of  OodnisT  The 
wjcpopCsi  most  smely  date  from  a  time  after  the  inhabitants  had  begun  to 
be  a  seafaring  nation.  But  see  Grote  (1888),  ii  p.  427,  n.  1.  Curtivs*,  p.  166 
marks  pa&Kpap09  s  Sehiffsmacher  with  a  T. 

^  Aristotle,  Const.  Atli.  21.  See  generally  the  notes  on  pp.  80-^  of 

Sir  John  Sandys' edition. 

This  sent  once  is  rat  her  a  paraphrase, giving  what  X  consider  to 
be  the  sense,  than  a  literal  translation. 
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<t>paTplai  and  the  priesthoods  he  allowed  every  one  to  retain 
according  to  his  hereditary  practice^^. 

«pm^    vwmtfmftm    Mid    gimnapfan.     Jsk  tkCBO  difficult 

passages,  I  cannot  pretend  to  state,  much  less  to  answer 

all  the  questions  which  arise:  but  I  think  this  much  is  clear. 
The  object  of  Cleisthenes^^  was  inter  alia  to  prevent  local 
faction  and»  so  far,  to  democratise  the  con8titation»  (1)  by 
gioaping  together  for  political  action^  in  larger  massee* 
portions,  not  oontigaonB  in  locality,  of  those  diatriets  which 
had  definitely  different  political  tendencies;  (2)  by  snb- 
stituting  in  these  new  constituencies,  as  we  may  call  them, 
a  new  system  of  nomendataie»  amounting  to  a  voting 
qualification,  instead  of  the  former  one,  which  still  retained, 
after  the  reforms  of  Solon,  a  considerable  element  of  family 
or  aristocratic  exclusiveness.  The  fact  of  these  new  con- 
atitnent  bodies  being  called  tpittv€<s  may  be  partially 
accounted  for  by  the  combined  portions  of  the  ihree  districts 
above  described,  but  is  rather  due  to  old  Dorian  tradition. 
Anyhow  these  new  rpiTTve^  are  no  doubt  those  of  which  we 
read  in  Plato,  the  government  in  which  is  an  object  of  the 
humbler  ambition  of  a  second-rate  man^^* 

Tens  and  tlilrtiee  of  lexicograpliera  and  gram* 
marians.  The  introduction  of  the  multiple  ten  is  here  no 
survival  of  a  military  order,  as  it  is  suggested  to  have  been 
at  Bome,  but  part  of  the  general  plan  of  extension,  an 
arbitrary  and  deliberate  selection  of  number,  with  the 
intention  of  parting  from  tiie  old  tribal  quaternion  and  all 

^  Aristotle,  Oonsi^  Ath.  21. 6.  See  Seadys'  note^  89:  Bonostheoee, 
o.  BalmL  1818  fte.  and  gmcnilly  Bo«kr,  de  geatibas  eft  Ismilito  AttioAft 

eacerdotalibus. 

"«  SeeGrote  (1888),  ii.  pp.  435  sqq. 

Plato,  de  Rep.  5.  475:  in  DemoRthenea,  de  S3Tmmorii?,  p,  184,  the 
TpiTTf'fT  appear  to  be  divisions,  ad  hoc,  of  arsenal -ground  and  ships  ordered  : 
the  whole  speech  ia  in  favour  oi  the  predeoessors  of  tiie  (n/nfioptoi  being 
naval. 
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its  assodations^.  On  the  possible  addition  of  fresh  (\>paTplaL, 
the  question  what  became  of  the  vavKpaplai  and  the  ultimate 
substitution  of  ovfAfAopUu  those  who  wish  may  consult  the 
aitidd  of  PhotivB  on  vavicpitpia  (Poison,  i.  p.  288)  and  Sandys* 
notes  on  ^  4 — 6  of  Aristol^e^s  Const,  c.  21.  It  is  enough  for 
my  present  purpose  to  account  for  the  rpirrve^  and  the 
thirties ;  on  which  we  may  compare  the  simple  and  intelligible 
Statement  of  the  philosopher  with  the  confident  and  loose  ot 
questionable  details  of  the  later  lezioograplieEs  and  "gram- 
marians." The  Sdioliast,  for  instance,  on  the  passage  of 
Plato tells  us  that  at  Athens  the  ten  tribes  were  divided 
into  threes,  rpvrrv^^,  eOw}  and  <f>paTpiaL.  Timaeus  in  an 
obviously  corrupt  passage  s.t.  Tenn/ral  says  that  a  ^rpla 
(sic)  is  a  third  part  of  a  tribe,  which  is  also  called  rpirv^. 
Finally,  the  Scholiast  on  Plato's  Axiochus  (p.  371)  gives  us, 
as  on  Aristotle's  direct  authority,  a  full  Romulian  system, 
each  <\>paTpia  havmg  thirty  yei^,  each  76^0?  thirty  men^'**. 
The  latter  part  of  Pollux'  article  (8.  9)  is  to  the  same  efiect, 
the  only  new  point  b«ng  an  identification  of  the  thirty  men 
with  the  Lycurgean  rpta/ca?^^. 

A  passage,  printed  in  full  by  Sandys^**,  from  the  Lexicon 
Demosthenis  jPatmiacum,  begins  by  following  Timaeus  (whose 
inis-spellmg,  ^rpla,  it  copies),  but  goes  on  to  a  fanciful 
explanation  of  tke  Athenian  system,  again,  as  above,  pur- 

1*  It  is  soarcely  worthwhile  to  quote  vague  uses  of  d^xa,  such  w  IL  2.  372, 
489, 4. 347,  iso. 

Bekkei^tllato,  z.  SdioL  p.  400.  ^  Buhnken*,  p.  42. 

Bekfcer*!  Plato,  iK  p.  465.  See  alio  Etjni.  Mago.  and  Hai]M)eiatioii, 
fl.T.  ^pdropt9  and  the  interesting  SohoL  on  Aiutoph.  Aves,  766. 

^  Above,  n.  103.  Hei^yofaiiu*  ifrfudKairroi  (l^w  rpiaxdSo$)  and  rptaxds  =s 
ff^fffiffAd  Ti  T&v  ToKirCiv  are  consequences  of  thisoooaaional  identification  rather 
tiian  independent  evidence.  So  too  with  varions  confused  interpolations 
of  Spartan  ins^titutions  **rop&  TtSi  *Arrc«o£i"  by  the  unJmown  author  of 
the  Glossae  Herodoteae. 

^  p.  267, 8.V.  7cry$rai.  The  us.  of  this  Lexicon  is  attributed  to  the  tenth 
century  a.p. 
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porting  to  be  a  quotation  of  Aristotle'a  own  words.  Accord- 
ing to  this,  the  four  thbes  copj  the  mwoiiB  of  the  year,  the 
aumber  three  is  introduced  for  the  express  purpose  of 

making  the  total  match  the  twelve  months,  while  the  thirty  . 
761/77,  and  the  thirty  men  in  a  7€i/o¥,  represent  the  days  of 
a  month. 

Meier  on  ybni  and  fpavpfai  as  subdUyialodui  of  ^/wku. 

Meier,  who  is  apparently  willing,  as  Niebuhr  with  the  Roman 

gentes,  to  accept  the  yivff  as  civil  (i.e.  artificial)  associations, 
connected  by  bonds  of  common  worship,  but  not  o£  blood 
nevertheless  objeots  to  the  treatment  of  the  ^parpliu  as  sub- 
diyisions  of  the  tribes:  his  view  being  that  the  phratde 
system  is  coordinate  loith,  but  not  suborduiAUe  to  th*3  pre- 
Cleisthenic  tribal  arrangement.  The  original  twelve  phra tries 
were,  he  considers^  a  probable  survival  from  an  original  local 
subdivision,  or  rather  co-existenoe,  of  twdve  smaller  states, 
the  association  of  which  into  one,  tradition  represents  as  the 

<tvpoLkl(tl^  of  Theseus^^^. 

In  most  respects  1  entirely  agree  with-  him :  there  is  no 
inherent  improbability  in  the  tradidon  accepted  by  Strabo 
that  there  were  in  very  remote  antiquity  twelve  districts  of 
Attica This  IS  in  no  wise  disproved  by  the  fabulous 
alleged  Settlor  (Theseus)  or  his  equally  fabulous  predecessors. 
Indeed,  it  is  to  this  presumed  original  local  character  of  the 
TptTT^,  that  we  may  possibly  refot,  as  in  the  case  of  the 
Roman  ouiriae  (above,  §  9,  pp.  325,  326),  the  presence,  at 

1"  Meier,  pp.  10  and  23.  ib. 

ib.  p.  9.  See  Plutarch,  Theseufl,  24;  Thocydidop,  2.  15  ;  and  Strabo, 
9.  20  (c.  397)  who  makes  these  twelve  iroXetj  previous  avvoiKiffe^^  of  Cecrops. 
Indeed  the  whole  of  the  circumiitances  of  the  Apaturiaf  with  its  primitive 
references  to  the  Vintage  God  and  the  Gift  of  Fire,  point  to  an  antiquity 
far  the  plutfttrio  aasooUfeion  antedor  to  any  hiatofio  or  qnari-bistoric  person, 
even  to  the  mythioal  Theaene,  who  ia  accepted  by  Heier  (pp.  10,  12),  as  ita 
founder.  Retnming  to  what  is  said  ahoTC,  may  I  be  allowed  a  oompariaon 
ol  the  ohSirrai  (Photius,  HtfitkifraX  roQ  ^piroptu  olror  ^ev)  witii  the 
Aktastera  of  the  Anglo-Saxon  h^fiUing  f 
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the  historic  phratric  festival,  of  many  persons,  who  may  have 
been  admitted  into  the  tribal  system  of  Oleisthenes"*,  but 
would  have  had  small  chance  of  this  undex  a  <f)v\oKplvri<ri^ 
C^foRetuig  into  genealogies")  aoooiding  to  the  old  tribal 
and  phiatric  system^. 

Final  rejection  of  numerical  parallel.  The  elaborate 
system,  therefore,  of  Attic  subdivisions,  which,  in  the 
hands  of  later  reporters,  presents  so  close  a  parallel  to  the 
allied  Bomulian  system,  cannot  be  considered  to  |^ye  it 
much  support,  as  evidence  of  a  similar  tendency  in  Greek 
antiquity.  In  the  passap^e  from  the  tenth  century  work 
quoted  on  p.  343  it  is  incredible  that  the  childish  fancies 
there  accamnlated  can  be  literally  taken  from  such  a  writer 
as  Aristotle.  Of  the  earlier  grammarians"  Timaeus 
belongs  to  tiic  third,  Pollux  to  the  second  century  a.d. 
I  cannot  determine  the  date  oi  the  respective  scholia  quoted 
above,  but  I  will  venture  on  the  suggestion  that,  with  the 
exception  of  the  slightly  oMter  dicta  from  Aristotle's  Athenian 
Clonstitation  (the  authenlacity  of  which  itself  has  been 
questioned)  and  the  alleged  quotation  of  him  by  the  Lexicon 
Patmiacum,  the  only  authority  for  any  real  parallel  between 
the  Athenian  triads  and  those  of  the  Boman  Onriate  system 
comes  from  a  class  of  writers  who  might  well  be  perfectly 
familiar  with  the  latter,  and  who  are  by  no  means  scrupulous 
about  strict  accuracy  of  citation  as  to  the  former,  in  the 
case  particularly  of  Pollux,  besides  the  probabilily  suggested 
by  M^er^  (p.  344)  that  he,  among  other  grammatioiy  makes 
the  mistake  of  regarding  a  division  as  $ubordinate  to  that  of 
the  old  "  tribes,"  which  was  in  point  of  fact  only  co-ord%7icUe 

i3«  Arutotle,  PoL  3.  2.  3.  roXXote  yikp  i^'Khmt  ihwt  ml  Mikavf 

fA€T0lK0V9, 

id.  Const.  Ath.  21,  2.  ll$€p  iMx^V  M  0wXoic/h>'€<*'  wf>6s  i^erd^eip 

»•  Meier,  §  3,  p.  10. 
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with  them,  we  see  tliAt,  in  the  attempt  to  start  with  a  triad, 

he  has  possibly  manipulated  his  own  traditional  materials, 
in  ignozing  the  son  of  Ion  who  is  named  by  Herodotus  (5.  66) 
as  the  ancestor  ol  the  less  obvioiiBly  explicable  Fcxiom^ 

(or  T€\i0VT€9). 

Fundamental  character  of  y^os  and  <f»paTpCa.  Too 
much  time  has.  however,  been  spent  on  this  seductive 
comparison  of  numbeES.  That  of  the  fundamental  cha- 
racter  of  the  curiae  and  gmtes  with  the  Greek  ^paTptat 
and  yepff  is  not  less  interesting,  and,  as  to  the  smtJler 
association,  more  illustrative  of  the  principle  stated  in  §  I 
(pp.  15,  16). 

We  ma7»  I  think,  leave  on  one  side  the  strange  opinion  of 
Haer,  who,  as  I  nnderatand  him,  regards  the  yhm  as,  in  its 

origin,  purely  artificial^''.  Some  rearrarufement  of  the  old 
groups  by  Cleisthenes^^®  I  believe,  as  suggested  in  the  Roman 
parallel,  to  be  pos8ible»  and  in  fact  to  account  for  the  growth 
of  so  many  cirenmstantia!  stories  and  elaborate  systems. 
Sneh  a  fact  is  not  inconristent  with  the  language  of  Aristotle' 
(above,  p.  343),  nor  with  the  systematic  employment  of 
yivQfi  and  t^parpia,  in  historic  times,  for  conventioxiai  religious  • 
purposes^  iE  not  for  a  recognised  registzatiGn  system  (see 
note  146).  Bnt  to  ignore  the  fundamental  principle,  real  or 
fictitious,  of  relationship,  seems  an  inconceivable  blindness 
or  an  obstinate  jiarti  pris^^^. 

On  the  original  meaning  of  yevo^  and  tjyvki]  I  have  said 
enonghd  6ip.ld8,n.5and§6»App.  p.252):  ihatof  ^/n»tpm» 
was  undoubtedly,  in  its  first  acceptation,  the  hroAerhood, 

Meier,  §  13,  pp.  23,  24,  &c. 

See  above,  §  6,  pp.  136.  137.   Meier  (§  12,  p.  22)  seems  to  attribute 

this  to  Solon,  or  Theseus  (§  4,  p.  12).    But  see  Aristotle,  Pol.  7.  4.  19. 

189  g^^oii  a  theory,  moreover,  is  inconsistent  with  Meier's  own  elaborate 
distinction  (p.  25)  between  the  yn'VTfrai  {ffetUiles)  who  are  real  relatives 
{^fwydXaKres)  and  those  who  are  only  participfttors  in  the  aame  docra,  6pytwve% : 
see  Photius,  b.v.  &prytwv€s,  ad  finem.  t 
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from  a  root  common  to  the  Aryan  languages  generally***. 
The  word  indeed  <f>pirnjp  (^^  o^eX^o^)  has  only  antiquarian 
anthority,  and  tiie  derivatiya  ^parpla^  in  oidinaiy  Gmk, 
has  merely  a  legal  or  political  meaning,  the  idea  of  OBmmei 
having,  in  the  main,  superseded  that  of  a  natural  relationship. 

d^piinip.  This  modi&cation  oi  meaning  must  have  begun 
as  early  as  the  Homeiic  poems,  in  whidi  the  belonging  to 
&o  ^parpta  is  coupled  witii  other  penalties  of  abettmg  civil 
dissension,  which  explain  it  as  being  debarred  from  all  soda! 
intercourse  and  even  from  the  enjoyment  of  Befits  or  justice***. 
The  passage  of  Homer  is  one  of  those  which  assume  the 
existodce  of  a  larger  whole,  of  which  the  ^parpia  tonoB  part ; 
it  also  indicates  a  time  when  there  was  very  litde  chance  of 
a  man's  obtaining  redress  for  wrong,  unless  he  could  rely  upon 
the  support  of  some  such  social  connexion. 

^poffpCa  and  bloo|l-li»iid«  This baddng  of  one's  friends," 
as  a  duty  of  the.^paTop€9  comes  in,  by  a  side  wind,  in  the 
speech  against  Macartatus  written  for  the  plaintiff  Sositheus 
by  Demosthenes^^.   The  direct  object  oi  the  speech  is  a 

m  CortiuB*,  §  414,  pp.  302, 303.  The  warpUu  of  Bysantinm,  Msiimed  by 
Gxoto  (138$,  ii.  p.  438,  n.  1)  ftom  tA  rt  0Mw«m«a  icot  ri  mpmrucA  of 
Aiiiloll6(Oe4Mtiom.  2, 4)  fiuiy  be  the  ^fia/rpUu  of  that  oountfj.  Intiier  tftke 
them  for  yivrit  which  may  also  be  the  ease  with  Herodotus'  Babytoniaa 
rarpUu  (1. 200),  though  Abicht  takes  the  word  to  be  simply  Ionic  for  ^tMTfiUu, 
On  the  passage  oi  Amtotle  I  do  not  see  Giote*s  point  as  to  the  di£Ference  of 
dtaauniKd  from  -rar/Mwrj^fd :  thoir  connexion  rather  seems  to  indicate  the 
nsual  religious  trend  of  the  <f>parpla.  trdrpa,  by  the  way,  in  the  sense  of 
common  descent^  once  in  Homer  (ii.  13.  354),  frequently  in  Pindar,  is  clearly 
much  the  same  as  y^yos.  In  Nem.  8.  46  it  is  contrasted  with  the  larger 
group  4>paTpla  of  the  Xapiddcu,   See  Bdckh's  Pindar*  2.  i.  p.  400. 

^  Homflr,  n.  0. 63. 

A^ff^jirvp  AB^umt  MartAt  hrm  4m»w9t 
9$  rsXI/iOV  ipartu  ^mdqytlov  iitfiivdtwnt, 

Hofeoe*8  *'«hm  firalt,**  Sftt.  2.  S,  1S>  amy  perhaps  he  oompaied. 

Reiske,  pp.  1069»  1070.  The  i^^^  quoted  are,  of  course,  public  (7  of 
Solon);  to  be  distinguished  from  those  meotiiMied  by  Isaeus,  de  Ciroi^ 
hereditate,  Oratt.  Or.  vii*  p.  208, which  areaMtelj  special  domestie  onstoma 
oi  a  partionlar  ^parpi^ 
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family  inheritance;  but  the  particular  point  of  law,  or 
custom  saactioned  bj  law,  to  which  I  wish  to  call  attenUon, 
is  the  neceesity,  luting  i«latiTeB»  for  aooeptance,  by  a  certftia 
number  of  the  ^paro^,  of  the  ioiiifaeUon  tendered  by  an 
uiToliintary  homicide;  which  must  take  place  before  the 
latter  can  return  to  his  nati\e  land  or  fsemble)  the  land  be 
freed  from  the  curse  of  blood  It  is  true  that  the  latter 
part  of  this  vo/m9  may  be  held  to  be  confined  to  the  duty  of 
hwrial  of  the  deceased,  incumbent  on  his  m-potn^kovre^  wildua 
the  deme;  but  other  passages  seem  to  me  to  justify  the 
connexion  of  the  two  things— the  pacification  of  the  avenger 
and  the  purificatbn  of  the  land. 

A  family  registar.  The  strong  feeling  of  pkcatric 
relationship  has  been  referred  to  already  (§  9,  n.  30)  with 
regard  to  the  public  affair  of  Ar^nnsae,  But,  for  more 
everyday  occasions,  these  old  associations  continued^  in 
quite  historical  Athenian  times,  to  fulfil  the  purposes  of  a 
parish,  and  apparently  also  an  electoral,  register;  their 
originally  religious  cLaractci  beini^,  however,  never  lost 
sight  of.  The  €la(f>opd,  for  instance,  of  the  yafifjklay  on  a 
marriage,  is  not  the  introduction  simply  of  the  lady  to  the 
phratry,  but  the  eofUribution  of  a  ^va'ta,  on  her  behalf 
The  speeches  against  Bfacartatns  and  Leocharee  are  foil  of 
references  to  the  introduction,  or  rather  entry,  of  a  child 
eh  Toi;9  ^pdropa^  of  a  house  (olico^)  as  its  representative: 
but  there  is  always  present  the  required  sacrifice,  though 
this  would  sometimes  appear  to  be  merged  in  the  sacrificial 
feast:  and  it  is  always  competent  to  the  (fupdrope^  to  object 

r 

Compare  the  remarkably  similar  case  of  wtt^Hit  %  4,  App.»  and  the 

Un^it  of  the  cognati  and  gentiles^  §  4,  p.  123. 

See  the  speech  irpos  Ilayrafvero*'.  p.  983,  and  Kara  '  kpuTTWpdroxKj  p.  646. 
The  quaint  provision  for  the  <  as(  of  e^wtrtos  <p6vo%  in  646  is  another  matter. 

tCjv  (pfHiTipijjy  Toi/s  oiKtioyi  oh  Tqv  yaixrfXLav  eiff^feyxw  irw^p  rijS  fii^rpdt  d 
war^p.    Demudthenes,  contra  EubiU.  p.  1312. 
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to  Buck  introducidon,  as  unwaaanted,  hj  diieot  divQ(rsio&  of 

the  sacrificial  victim^**. 

Here,  besides  Pollux,  3.  4,  the  interesting  Scholium  may- 
be consulted  on  Aristophanes,  Ranae,  797,  which  descxibes 
the  aaciifiee  of  a  lambt  provided  by  a  ^ther,  on  the  occasion 
of  such  mtrodnction  into  the  phratric  dicle.  The  Iamb, 
apparently,  should  reach  a  certain  weight,  and  the  cry  of 
"too  light"  (fjkeiov)  indicates  that  this  offering  was  sometimes 
peEfunctonly  and  shabbily  discharged^^^.  Whether  this 
saciifice  had  any  connexion  with  that  made  on  the  nanrng- 
day  of  the  newly-born  child  is  not  clear But  the  very 
.  remarkable  coincidence  with  the  a^nus  curio  of  Plautus^** 
points  to  some  similai  saciiiice  on  a  domestic  occasion  in  a 
curia  at  Rome* 

From  these  persistent  usages,  we  may  not  tmreasonably 
conclude  that,  when  Cleisthenes  is  said  (above,  p.  342)  to 
have  left  the  yevr},  ^paTpiaL,  and  hereditary  priesthoods 
{Ufmff^ai)  mitonched,  this  by  no  means  precludes  the 
poeribifity  that  he  reorganised  the  systm  generaDy  in  con* 
nexion  with  his  new  tribes  and  with  the  possibly  older 
demes    ;  and,  while  he  allowed  certain  aristocratic  privileges, 

Demofithenes,  contra  Maoart.  p.  1054. 

Bekker'6  Aristophaoea,  iL  2,  p.  387;  v.  p.  463:  cf.  Mlnz,  3.  4  on 
^fidrfMt  al(  ^iMVi^  ToSr  ^pdropaa^  and  on  /ute^yti^^. 

I  do  not  find  any  mention  of  the  ^fiAr§pt»  in  the  Scholia  on  Avee,  494 
or  Lyaist.  767,  and  shall  not  therefoie  go  into  any  attempted  explanation 
of  the  strange  ceremony  of  &fx<f>iSp6^a.  On  the  Roman  dies  lustricus  or 
nominaUs  eee  Macrob.  1. 16.  36.  There  is  an  account  of  the  three  days  of  the 
Apaturia  in  Schol.  on  Ach.  146  and  Pax,  890.  The  legendary,  and  what  ia 
generally  coDsiderod  the  true,  explanation  of  the  name  will  be  found  there. 
I  venture  to  suggest,  not  bo  much  the  Fathers'  meeting"  as  that  of  the 
"Brothers  by  the  same  Father." 
M»  See  above,  §  9,  p.  322. 

ToflomemohTeoiganiaation,  which  oonid  only,  in  exact  detail,  have 
been  temporary  (see  Qfote  (1868),  ii.  p.4S8:  Ifor.^iii.  p.  92,  &o.)  we  must  refer 
moh  efcatemente  aa  thoM  cited  on  pp.  346, 346:  of  which  tibirty  yivij  to  a 


Digitized  by  Google 


ZdO  ^  AFPBirDIX  TO  §  9 


as'a  nAttar  of  teligion,  to  rabairt^  iMilitated  the  intooduetion 

of  new  feunily  SRaiigemeiits  on  the  pattern  of  the  old  ones. 
Such  a  rearrangement  has  been  assumed  in  the  early  Roman 
constitution:  but  it  was  evidently  accompanied  at  Borne 
with  the  diawing  of  a  etiiat  line  lonnd  the  older  ffentos, 
which  thus  became  the  patrician  oxder.  Apart  horn  this, 
neither  the  curiae  nor  their  Greek  parallel  appear  to  retain 
much  substantial  importance.  The  requirement  of  a  lex 
mmata  was  no  doubt  used,  from  time  to  time,  aa  a  partjr 
expedient^  and  the  post  of  eurio  maxmm  was  l<mg  a  matter 
of  aristocralac  privilege:  but  neither  he  nor  the  TpiTTvap')(o^ 
of  Plato  (licp.  I.e.  p.  342)  seems  to  be  of  much  more  practical 
account  than  the  magigUsr  curiae  of  Plautos  above  (§  9» 
p.  330). 

DIfbrenoea  from  Roman  oaae,  xioxoi.    The  rigid 

conservation  of  a  Patriciate  may  possibly  be  traced  to  the 
stronger  principles  of  parental  power  observed  at  Rome 
(with  the  result  of  a  clearly  deiined  agnatio),  and  these  again 
to  early  ia/o^  of  military  service  whidi  had  no  direct  parallel 
in  Attica,  see  below,  p.  353 :  but  it  must  be  confessed  that 
here  we  are  entering  into  the  region  of  theory,  in  which 

m 

we  are  obUged  to  leave  so  much  of  what  has  been  said  or 
suggested  about  the  geniea  and  the  euriate  system.  The  idea 
oi  rektionship,  indeed,  seems  to  have  been  ttronger  between 

the  <\>par6pe^  than  between  the  curidles.  As  a  matter  of  fact 
the  <l>paTpLai  were  demonstrably  associations  of  ry^m}  and  one 
would  imagine  that  they  would  be  named  from  the  most 
prominent  ^iw  in  each.  It  is,  therefore^  disappointing  to 
find  that  to  the  only  title  of  an  AAenian  ^parpLa,  which  has 

^^parpta  is  conceivable,  thirt  y  families  to  a  ydvos  hardly  so.  As  to  the  idea  and 
the  word  TfnaKds  beiug  possibly  borrowed  from  the  militia  companies  of  the 
Ljmngaan  Bystem,  see  above,  p.  830,  n.  108.  The  ezpreasbn  l{w  rpLtucddin, 
and  ito  eKplenat&MH  «1  tt>h  fif^nXaiifiiifmm,  niStt  4  d^xt^eir,  xXipw 
TtXwnjwrfc  nret  *ABijnfft^  aie  mere  deduotiona  from,  not  independent 
confinnetioua     thieidentilieatfam  of  rpHUttft  with 
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oome  down  to  oa — ^Uie  Aclmiadae— tiiere  is  &o  oovfesponding 

£iens  or  deme  recorded  It  is  not  worth  while  to  iaveut  an 
*Axvi€v^ :  we  may  pass  on  to  the  yiifij,  with  the  one  lemack  that 
hoik  ^parpia  and  yiw  seem  to  have  had  more  opportuni^ 
of  leoozding  or  contEacting  special  castoina  of  their  own  than 
the  Roman  similar  institutions,  if,  at  least,  we  are  to  give 
any  weight  to  a  note  attributed  to  Proclus**^  on  Hesiod, 
Op.  et  D.  491,  that  the  individual 7c V17  had,  in  their  \i<rxai,  or 
flmali  PartiamoitBy  eome  praetice  of  debate  (and  poesiblj' 
joint  action).  But  even  Ptodna'  note  makes  the  nae  of  hk 
Xi<rxat  distinctly  connected  with  religion. 

Origin  and  names  of  y^i).  As  to  the  origin  of  the 
Greek  yhmw  it  cannot  reasonably  be  attributed,  any  more 
than  its  Boman  parallel,  to  descent  from  any  single  ancestor 
(see  §  5,  p.  159).  On  looking  through  the  list  of  names 
recorded  and  examined  by  Meier  (pp.  37 — 54),  we  find,  among 
a  host  of  reputed  patronymics,  and  a  few  possible  real  ones, 
many  ezpreesive  of  religioos  or  ceremonial  office,  some  of 
trade  or  occupation,  some  of  special  local  habitation  or 
produce,  and  a  few  of  foreign  race^".  Original  joint  residence 

Grote  (18S8),  ii.  p.  439,  n.  2,  compared  with  the  lists  of  Attic  gentes  in 
Meier  and  demes  in  Ross.  The  XapidSat  of  Pindar,  Nem.  8.  46  are  stipposed 
by  Bockh  to  be  a  tpparpia ;  the  'OXiycudiSai  of  Corinth  were  called  a  (pparpia  by 
the  SchoL  on  Pindar,  01. 13. 137 :  othets  cited  by  Meier,  p.  10,  belong  more 
probably  to  tht^  y^v- 

^  See  however  as  to  Pioclus  a  full  quotation  of  thi;^  note  in  Meier,  p.  21, 
n»  IB,  also  the  avUioriCiM  oltod  bj  Ameifl  oa  Hiom«r,  Od.  IS.  320.  In  Etym. 
M.  the  Xiffxn  is  only  a  Boeotian  olnb  or  oidinaiy.  See  a,v,  p.  561  and 
dadWxfo,  p.  18.  dortiiM*,  p,  364»  tiatislAtea  the  iFotd  Spnek-kaHe  hat 
apparently  oonddecsite  derivation  finomXffywnotquteeatisfMtorilyniade  out. 

The  first  class  are  legion.  To  the  second  may  belong  ^AfiwavSpLdcu^ 
* hjnuf^opUim,  ZeulavTtfM^.STei/tfwd^&tty  Tifju>8iifjUSai ;  to  the  third  tifuiKrtlku, 
K^pvK€if  *U0at(rrtdai,  wpa^iepylScu ;  to  the  fourth  alytiphrroftoi,  ^ovi'vytn, 
fiovrdSai,  povHhroi,  fipvrlSai,  8atda\l8ou,  elp€<rl8tu,  eihrvplSou,  wapi^LrrlScu, 
iroifi€fi5cu  ;  to  the  fifth  evveidai^  ^x^^^^*''**  ^vfutirdiZai,  K€iptd8aL,  KpoKwvlSoUf 
KtaXieU,  KT]<pia€iSf  x«^X^^*»  Xa(cicidJ(u,  0p*wp«//iroi :  of  the  last  (poivLKtii  is  the 
only  good  instance  that  I  can  find :  but  all  arc  mostly  guesa  work.  See 
Qrote,  iL  p.  436,  n.  2. 
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may  be  fairly  inferred  in  a  majority  of  cases:  but  no  one 

general  principle  can  be  conlidentlv  laid  down. 

Similar^  oi  even  vaguer  conclusions)  are  all  that  can  be 
drawn,  from  name  and  legend,  in  the  case  of  the  Demea. 
These  were  evidently  old  local  districts  or  cantons,  ezistang 
before  the  time  of  Cleisthenes,  utilised  by  him  in  constituting 
his  new  political  divisions  They  apparently  correspond 
with  the  Kmfiai  or  unfortified  villages  and  hamlets  in  which 
we  are  told  that  the  original  inhabitants  of  Greece  lived"^: 
all  that  is  expressed  by  the  words  hrjfio^  and  /ra>/^i;  being  the 
enclosure  of  certain  land  and  the  habitual  resort  or  repair  of 
the  villagers,  for  rest,  to  certain  places  They  are  taken, 
by  Meier  and  others,  as  resembling  generally  the  Roman 
fa§i  (above,  p.  326).  Their  names,  which  probably  gave 
their  quasi-patronyniic  style  to  so  many  of  the  'yevy],  are 
evidently  derived  largely  horn  local  legends  of  heroic  exploit. 
The  origin  of  such  is  pure  matter  of  speculation.  My  own 
idea  is  that  some  striking  natural  feature  in  the  first  instance 
suc'p^ests  either  some  entirely  imaginary  personal  agent,  or 
the  agency  of  some  obscurely  remembered  ancestor:  from 
such  aasooiations,  put  into  form  by  local  fancy  or  ballad  lore, 
the  step  is  natural  to  a  chieftain  or  ancestor  worship:  and 
from  that,  aided  by  the  social  instinct  of  joining  together  for 
mutual  protection  and  sympathy,  to  the  recognition  of  some 
common  deity  or  progemtor.  But  this  and  the  subsequent 
stages  of  further  union  are  all  matter  of  hypothesis. 

"«  Al  ovo,  p.  341,  n.  118  Thucydidea,  1.  6,  10. 

This  explanation  of  d^/iof,  accepted  by  Liddell  and  Scott  {see  too 
Donaldson,  New  Cratyhin,  p.  452),  seems  to  me  nnirh  superior  and  even  more 
in  agreement  with  the  distinctive  meaning  "the  common  jx-ople"  (Homer, 
H.  2.  198  and  Plutarch,  Solon,  c.  18)  than  the  zugethexlies  Land  of  Cnrtius*, 
p.  231.  Ktbfir)  may,  through  a  bupponed  *c(^/iif,  be  connected  with  Kel^ixu 
(id.  p.  145) :  to  most  judgements  a  direct  identification  with  haim-s  (Goth.  = 
our  home)  wiU  be  preferable.  The  TilUige  feart  kQ/ios,  and  its  lestal  song, 
KWfiifila,  are  wdl-known  mAmoruls  ol  this  aiieieiit  life. 
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Differences  in  seqnel.  One  point  of  difference  between 
the  Greek  and  the  Eromaa  beginnings  of  a  Polity,  rests 
upon  slightLy  more  tocertained,  though  simply  tiaditioiial 
foundations.  The  Atdc  people  is  eondstenily  represented  as 
autochthonous:  it  does  not  depend  for  any  of  its  character- 
istics, like  the  Eoman,  upon  the  survival  of  the  early  military 
system,  which  is  connected  with  the  name  and  the  alleged 
deeds  of  Bomulus.  The  parallel  to  that  is  to  be  found  rather 
in  the  old  legends  of  Dorian  invasion,  some  testimony  to 
which  survives  in  the  iron  system  of  Lycurgus.  Accoidingly 
the  deveiopement  of  an  aristocracy  ia  somewhat  less  pro-^ 
nounced,  and  the  line  of  demarcation  less  ligid  than  at  Borne. 
The  oppression  of  the  poorer  class  is  more  exdusively  con^ 
nectecl  with  the  moDopoly  of  land,  and  the  burden  which 
Solon  endeavours  to  relieve  is  not  so  conspicuously  and 
primarily  that  of  debt  and  personal  bondage  as  of  mortgage 
with  public  notice.  His  reform  passes  ultimately  into  a 
timocratio  modification  of  the  constitution  like  that  of 
Servius,  which  is  possibly  copied  from  it.  In  the  recru- 
descence,  too,  of  faction,  and  the  not  uncommon  result  of 
the  erection  of  a  pretended  democratic  championship  into  a 
tyranny,"  matters  nm  much  the  same  course  in  the  two 
cases.  But  the  sequel  is  different.  Ou  the  abolition  of 
Royalty,  through  the  outrage  of  some  younger  member  of 
the  ruling  dynasty,  while  the  Attic  constitution  is  per- 
manently turned  into  a  true  democracy^  .as  imdetstood  in 
ancient  times,  in  the  case  of  Rome  tiie  union  against  the 
common  oppressor  is  very  short-lived,  if  even  developed  t-o 
any  extent,  in  the  infant  JEiepublic;  being  almost  immedi- 
ately replaced  by  the  long  and  successful  aristocratic  govern^ 
ment,  which  we  know  so  well. 

Conclusion.    Any  attempt  at  closer  comparison  of  this 
stage  of    aggregation"  in  Rome,  with  apparent  parallels 
elsewheiEe  tends  rather  to  indicate  difierences  than  resem- 
o.m.  23 
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biaiices.  Iq  spite  of  Dioiiyaius'  evident  identification  of  the 
eufia  with  the  Phratry,  I  cannot  find,  in  the  former,  any 
SQoh  cdeaT  belief  in  mutual  lelationsliim  a»  is  of  tke  esBenoe 
in  the  Athenian  institution. 

In  the  ori|srinal  Teutonic  invasion  of  England,  the  tendency 
of  the  settlers  to  gather  together  into  tuns  or  villages  may  be 
superficially  compared  with  the  gathering  of  the  Roman 
gaUM  into  a  ouna.  But^  of  what  has  been  abore  regarded  as 
the  unifioatory  inrinciple  in  the  ewia  (above,  pp.  308 — 310) 
J  find  no  survi  ving  trace  in  the  Such  a  principle  may 

conceivably  have  had  its  e£l[ect  in  the  early  pagan  times^ 
whenthewoiehipof  some  central  of  unitarian  deity  has  beeii 
r«narked  as  exercising  an  adverse  influence  on  that  of 
"  tribal  deities  or  deified  ancestors^^^  "  and  in  the  case  of  Kome, 
I  should  say,  "of  local  or  partictdar  cults^^®."  But  any  such 
primeval  bond  oi  union  is  entirely  submerged,  under  the 
geneand  Christian  conyerMon,  long  before  any  tim  eomes  into 
our  fcen^**. 

There  is  on  the  other  liaiid,  in  the  Athenian  associations, 
which  spring  apparently,  m  the  fust  instance,  from  local 
worship  (above,  p.  362),  the  ^parpia  and  the  Deme,  an 
obvious  sorvival,  to  historic  times,  ol  the  rules  and  usages 
of  these  associations,  as  a  register  of  relationship,  not  only 
for  purposes  of  the  descent  of  family  representation,  but 
of  the  pursuit  of  blood-feud  which  is  connected  with  such 
representation.  The  ultimate  admisnon  of  the  ^pdrepe^  to 
-this  duty,  or  privilege,  may  be  compared  with  the  onal 
admission,  to  the  same,  of  the  unrelated  geg^fidan^  m  the 

^  hi  this  respect  yinogndoff(Manort  pp.  146, 147)  diatingoklies  the  early 
Saxons  hom  the  CteMio  teibemen^  vfao  feUow  mthev  the  tLcmtm  ptinoiple 

m  its  agnatic  stage  (see  above,  §  4,  pp.  U2,  }  13). 

"8  See  Phillpotts,  pp.  271,  272.   Also  above,  §  4  and  below,  §  11. 

Such,  for  instance,  as  are  mentioned  in  Cnnt.  2.  6.    But  see  Frol.  to 
Wihtiaed's  Gesetze,  and  geaoraiiy  Kemble.  i.  App.  F. 

^  At  least  before  our  earliest  records    See  Aetheibirht  a  Law6» 
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Anglo-Saxon  laws  (see  §  4,  p.  116  and  App.  p.  132),  tkougk  the 
loot  of  the  whole  matter^  in  the  necesBafy  pnzification  of 
the  land^  from  the  curse  of  even  involuntary  slaughter,  is 

traceable  only  in  the  Greek  case  (see  above,  p.  348). 

The  view  generally  advanced  in  this  and  preceding 
sections  differs  from  that  of  Mommsen,  who  admits  the 
xeiigioufl  chaiacter  of  the  early  asBOciatioiis,  which  form  the 
foundation  of  such  a  Polity  as  the  Roman,  only  in  that  he 
appears  to  regard  their  political  aspect  as  ori^zinal  and  con- 
temporary with  a  distinct  religious  one^^^ ;  whereas,  in  the 
theory  which  I  have  ventured  to  maintain,  the  former  is 
secondary  and  developed  out  of  the  latter.  See  more  folly 
the  treatment  of  the  institution  of  Sovereignty  in     11 — ^12. 

»i  Bfffir.*  ni.  pp.  126, 126 


2^  2 
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Tbqb  AiyBn  popular  asoefmUy,  p.  967.  Romiilitfi  popuhtSt  ib.  Names 
of  populus,  fta>  ib.  The  eomUia  of  Bomiihis,  369.  Cvriaia,  not 
miHtacy,  ib.  Fcnrms  of  pmednre^  301.  Alleged  demoeralio 
oharaotor,  362.  Patrician  oheokB»  ib.  Sanction  of  paires,  ib. 
AnspiceB,  363.  CmnUia  at  fint  ezoinaively  patrieian,  ib.  Fane* 
tions,  (1)  T  Mifitacy,  364  (2)  B^gaiding  matteon  of  leKgioii  and 
fanuJtjTy  866.  Ina/ugwaHo,  ib.  CahOa  eomUia,  ib.  Lex  euriaia, 
367.  De  imperio,  368.  Lex  euriaia  under  BepabHo,  369. 
The  thirty  lictors,  370.  Auapiehmm  emuA,  371.  TVffm  of  kxf 
ib.  Its  antiquity,  372.  Lex  regia,  ib.  Lex  de  imperio  Vespasiani, 
373.  ArrogcUio,  ib.  Other  semi-legislative  acts  of  comitia,  376. 
Generalities  of  Livy  and  Dionysius,  ib.  As  to  functions  electoriil, 
377.   Judicial,  362.    LegiBlatiTey  ib.    Conclusion,  383. 

In  the  preceding  attempt  to  describe  the  original  con- 
stituent elements  oi  the  Boman  Polity,  I  have  left,  to  the 
last,  one  which  traditionally  plays  a  great  part  in  the  develope- 
ment  of  that  coping  stone  of  the  first  Roman  State — a  real 
and  general  Sovereignty.  The  comiUa  or  national  assembly, 
to  which  I  refer,  has  obviously  its  apparent  parallels  in  other 
Aryan  stocks;  but  we  shall,  as  obviously,  expect  to  find  its 
general  character  much  modified,  in  the  particular  instance 
under  our  consideration,  by  the  peculiar  Roman  character- 
istics of  its  original  units  and  by  the  main  motive  or  ruling 
principle  in  the  coalition  of  their  individual  members.  A  few 
general  statements,  which  were  once  almost  univeisaDy 
accepted,  but  are  now  matter  of  some  question,  may  be 
briefly  stated  here. 
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The  Ary»n  popular  Aasembly.   A  leGOgnised  meetmg 

of  the  free  adult  males  of  a  nascent  political  community, 
generally  coupled  with  the  existence  of  a  Senate,  was  held  to 
appear  in  our  earliest  records  of  the  Teutonic  raoe^  as  well 
as  in  most  other  branches  of  the  great  Aryan  stock.  It  is 
wanting,  as  a  rule,  in  India,  a  fact  for  which  Maine  accounts 
by  the  unwarlike  character  of  the  Indian^.  The  exception 
is  signihcant,  and  I  think  it  will  be  found  that  in  other  cases, 
as  well  as  that  of  the  old  Germans,  the  early  popular  assembly 
is  solely  a  gathering  of  warriors  mider  a  tribal  military  chief 
(see  §  12).  We  may  assume,  or  we  may  deny  (for  il  is  merely 
hypothetical),  the  existence  of  such  a  tribunvs  in  an  ancient 
single  Eomulian  tribe :  we  only  catch  our  first  sight  of  such 
an  officer,  in  our  traditional  accounts  of  the  united  Roman 
popuJm,  as  already  a  subordinate. 

The  composition  of  that  particular  populus,  as  made  up 
of  three  tribes,  has  been  supposed  in  the  section  on  trilms 
(p.  245)  to  be  due  to  such  special  causes  that  it  is  useless  to 
seek  paralleb  in  other  European  nationalities.  For  the 
general  idea  of  a  feofle  we  do  get  some  suggestions  from 
comparative  philology  in  a  signilicant,  if  somewhat  negative, 
agreement  of  the  various  names  for  that  idea.  The  ji^rol 
styles  of  a  tribe  or  nation,  which  describe  the  members  as 
individuals,  vary  indefinitely,  as  we  have  seen  (§  6,  p.  254), 
according  to  the  characteristic  selected,  for  note,  by  them- 
selves or  their  neighbours.  (I  am  speaking,  of  course,  of 
names  which  have  a  probable  definite  meaning,  even  when 
they  are  disguised  as  patronymics,  from  a  supposed  common 
ancestor,  of  obviously  later  invention,  like  Aeolus,  Dorus, 
Ion,  &c.).  The  singular  words,  on  the  other  hand,  by  which 
a  people  is  geneiically  designated,  vary  much  less.   In  a 

^  Freeman,  N.  C.  ch.  3,  §  2  and  11  cc.  inStttbba,  C.  H.  ch.  2,  §  16:  btttsee  " 
'    Chadwick,  Origin  of  the  English  Nation,  pp.  154,  165,  nor  is  tiiete  any 
reference  to  such  an  assembly  in  P.  and  M.  oh.  1. 
>  Village  Comm.  p.  124. 
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numerous  class*  the  meaning  of  such  names  is  simply  the 
muMudey  ^baUy  as  opposed  to  the  amaSkat  coimcil.  The 

Roman  word  fopulus,  although  connected,  iu  a  very  old 
phrase,  with  warlike  array  (see  §  6,  p.  243),  does  not  seem,  in 
itself,  to  indicate  moie  than  this,  like  plebs  and  many  other 
words  from  the  same  original  ioot»  including  the  Greek 
9roXi9  and  the  Teutonic  fok^,  BitOt  is  the  not  vezy  different 
signification  of  a  smaller  group  of  words*. 

In  treating  of  the  earliest  Boman  national  assembly 
I  shall  of  course  endeavour,  as  elsewhere,  to  work  back 
from  the  known  to  the  unknown,  and  shall  accordingly 
begin  with  the  practice  and  constitution  of  the  conviHa 
curiatay  in  its  organised  form,  as  surviving  to  historical 
times.  But  I  shall  also  here  consider  myself  justified  in 
drawing  a  certain  amount  of  inference  from  early  l^end, 
instead  of  disregarding  it  altogether,  as  pure  fiction  or  copy 
of  foreign  matter.  A  much  lesser  amount,  rather  of  illus- 
tration than  of  inference,  may  be  allowed  to  the  adducing 
of  parallels  from  other  nations  of  the  same  Indo-European 
stock. 

*  For  plebf^  «oo  §  7,  p.  260.  To  Tr6\is  a  special  political  meaning  has  been 
attached  and  s})(;cial  thi  ori^^  based  upon  it,  even  by  the  ancienta  theraselvea. 
See  the  pasKa^e«  of  Plato,  Aristotle  and  Xenophon  cited  by  (irote  (1888),  ii, 
p.  187  and  compare  Curtius*,  p.  79 :  for  the  derivation  of  trdXis,  id.  p.  281.  I  do 
not  understand  Corssen's  omission  of  the  word  from  his  string  of  derivativee 
from  jMf-  pra-  (which  inidiides  popuhu  and  folc),  i*  pp.  368,  iiSL  In  its 
earlier  poetioal  use,  vShu  means  simply  town  or  city,  as  distingqished  from 
tlie  general  meaniog  of  rendenee  expressed  by  Sim (OarHoB,  p»  20S):  but 
tlie  meonii^  given  In  the  tsst  is  snpportedl  by  too  many  paEallelB  to  leave 
much  doubt. 

*  Touto  or  UnUa  appears  in  the  sense  of  a  whole  people,  in  the  Eugubine 

tables  and  other  Oscan  or  Urnbrian  terms  and  inscriptions.  It  is  derived 
by  Oorasen2(i,  p.  171)  fioni  a  root  <w,  vmchsen  (Curtins,  p.  226,  Macht  haben). 
The  Gothic  cognatti  is  (hiuda,  which  we  first  find,  in  our  own  Teutonic 
group,  in  the  adjectival  form  tliivdisc,  modern  DeuUch  (see  Kluge,  s.v.) 
belonging  to  th^  people  (as  distinguished  from  foreigners,  see  §  6,  App.  p.  254). 
The  Anglo-Saxon  form  Is  UML 
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ThB  eomltta  of  BomoUia.  The  all^;ed  iiiBtitatioii  ol 
the  heio-lounder,  and  the  elaborate  eonstitutioiial  system 
which  comes  spick  and  span  from  his  genius,  Uke  Athene 
from  the  head  of  Z^iis,  are  of  course  open  to  the  same  suspicion 
as  the  alleged  similar  oiigin  for  other  elements  of  the  Boman 
polity  abeeadj  conaideied — elements  which  bear  more 
ininnsic  evidmee  of  automatic  or  '^natural"  growth:  wad 
the  striking  numfcrical  symmetry,  which  was  undoubtedly 
retained  under  the  historical  Bepublic,  appears  to  require 
personal  design,  in  some  rearrangement,  at  least,  of  elements 
which  must  onginaUy  have  combined  together  in  a  more 
irregular  self -formed  nnion.  It  is  the  gradual  developement 
of  a  power  capable  of  such  regulation  or  reorganisation,  and 
the  connexion  of  that  power  with  religion  as  a  unityuig 
influence,  which  will  form  the  principal  subject  of  the  follow- 
ing sections  on  the  approximations  to  Boman  Sovereignty. 

Curiate  assembly  not  military.  The  body  better 
known  to  us,  which  in  the  mam  superseded  the  comitia 
curvita,  had  no  doubt  a  distinctly  niilitary  character :  but 
whether  that  character  can  be  reasonably  inferred  for  the 
earlier  organised  assembly  seems  to  me  to  depend  on  so 
little  Roman  evidence  (below,  pp.  3(M,  365  and  §  12)  that  it 
would  be  extremely  presumptuous  to  make  that  inference 
on  the  strength  of  a  supposed  general  institution  of  other 
early  peoples  (above,  p.  357),  in  which  tiiere  is  by  no  means 
tiie  universal  belief  which  once  obtained;  as  against  the 
idea,  for  which  there  is  respectable  antiquarian  evidence,  of 
an  original  non-military  object  in  its  constituent  elements 
(§  9,  p*  308),  And,  even  if  a  military  utMsatim  of  the 
curiae  can  be  accepted  as  true,  it  must  be  conceived  as 
modified  by  the  feeling  of  family  connexion,  which  cannot 
have  been  entirely  absent  from  the  original  curia;  though 
it  did  not  exist  in  the  same  strength  as  in  the  parallel  Greek 
^tparpta,  where  indeed  it  seems  ahnost  to  replace  the  religious 
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Ixmdy  which  has  been  Buggested  aa  the  main  foundation  of 
the  Roman  association  (see  §  9,  pp.  309,  311  and  App.  to 
§  9,  p.  354). 

Our  information  as  to  the  individual  members  composing 
the  primal  Boman  assembly  is  so  slight  that  the  most  vaiying 
theories  have  been  advanced,  without  much  chance  of 
positive  disproof.  Jhering,  for  instance,  regarding  it  as  a 
Host,  represents  it  as  excluding  the  ohh  because  incapable 
of  military  service;  which  is  I  think  in  accordance  with 
the  general  view  of  Mommsen^.  Others  consider  that  while 
the  patetfamiUas  of  the  most  advanced  age  was  a  member, 
the  son  nnder  power,  though  in  the  prime  of  his  vigour,  was 
not.  Pwpilli,  we  know,  could  not  be  arrogated  before  the 
leign  of  Antoninus^,  and  we  may  fairly  assume  that  they  . 
oould  not  belong  to  the  arrogating  body:  but  their  case  is 
not  conclusive  as  to  the  case  of  the  tAnlt  fil^MsfamiUas. 

This  variance  appears  to  arise  from  a  confusion  of  the 
hypothetical  tribal  muster  of  a  Host,  which  may  be  inferred 
ioi  most  of  the  Aryan  nations  in  theii  infancy,  and  the  hrst 
organised  assembly  of  the  Roman  fojndus  as  a  whole. 
Leaving  therefore,  these  general  and  unsatisfactorily  d  priori 
suggestions,  let  us  proceed  to  enquire  what  special  light  we 
can  get,  from  recorded  usage,  upon  the  constitution  and  the 
powers  of  the  oldest  organised  popular  assembly  of  Rome, 
and  what  were  the  reasons  for  its  replacement  by  another^ 
We  must  evidently  consider  in  the  first  place  the  particular 
forms  of  procedure  and  kinds  of  business  with  which  we  find 
this  assembly  historically  connected,  by  the  evidence  of 
surviving  practice;  and  only  in  the  second  place  the  more 
general  functions  so  freely  attributed  to  the  camiilia  by  our 
historians  (below,  p.  376). 

The  assembly  as  Curiata.  The  first  meetings  of  the 
Roman  People  which  were  of  any  public,  or  what  we  may 

»  JhflringMp  249:  Mar^iiLp.  lOS.  •  Dlplao,  8.  5. 
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call  official,  character,  i.e.  which  were  recognised  as  capable 

of  taking  some  authoritative  action,  were,  in  accordance 
with  all  early  history  or  legend,  organised  by  curiae,  and 
these  comiK)8ed  of  gentea,  originally  patrician.  The  gradual 
admission  of  Plebeians,  or  the  question  of  their  forming, 
from  the  first,  a  constituent  part  of  this  body,  has  been 
considered  above  (§  9,  pp.  317,  318).  I  shall  assume,  for 
the  present,  that  this  assembly  was  once  predominantly,  if 
not  exclusively,  patrician,  and  proceed  to  a  consideration  of 
such  forms  and  objects  of  the  body  as  are  not  directly 
affected  by  a  possible  admixture  of  the  plebeian  element. 

Perms  of  procedure.  Of  the  mode  of  voting  in  the 
comitia  mrinta,  in  historical  or  quasi-historical  times,  we 
know  but  little.  We  gather  that  each  curia  gave  one  vote, 
a  curia  selected  by  lot  being  called  the  frineifium.  It  has 
generally  been  held  that  the  frindfiurn  was  the  curia  which 
publicly  voted  first,  but  this  view  has  been,  I  think,  success- 
fully contested  by  Mommsen^  who  holds  that  the  priority 
merely  refers  to  the  ultimate  declaration  of  the  vote,  all 
being  tahm  at  the  same  time,  in  the  curtate,  as  in  the  later 
tribal  assembly.  Actual  priority  of  voting  was  peculiar  to 
the  centuriale  assembly,  in  which  the  advantages  given  to 
the  wealthier  classes  were  to  a  certain  extent  due  to  a  fixed 
order  of  voting,  at  least  as  between  class  and  class  (see 
below,  §  16). 

As  to  how  the  vote  of  a  curia  was  settled,  our  only  light 
is  that  thrown  by  Laelius  Felix,  a  jurist  of  the  time  of 
Hadrian,  who  tells  us  that  at  the  comdtia  euriaia  votes  were 
given  ex  generibm  hominum^  which,  according  to  a  not  very 

'  Msr.»  iii.  pp.  397,  398,  411.   Compare  Dionysiua,  4.  20  and  Livy.  9.  38. 

*  Gellius,  15.  27.  This  passage  is  not  noticed  in  Seolcy's  description  of 
the  "manner  of  proceedinoj"  at  the  comitia  curiatay  p.  69'',  though  the  gentila 
composition  of  the  curiae  is  admitted  at  the  bottom  of  p.  60.  See  below, 
p.  366. 
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QncommoB  line  of  gemut  i0»  hj  moet  autkon,  taken  to  mean 

according  to  gentes. 

As  to  how  the  vote  of  the  gens  was  settled :  apparently 
every  pcUerfamiliaa — ^tbat  is  every  independent  male  adult — 
had  an  equal  vdce,  the  vote  of  the  hch  man  being  as  that 
of  the  poor*.  In  this  lies  the  important  difieienoe  from  the 
voting  under  the  Servian  Centuriate  system,  to  which  Livy 
expreasly  calls  attention^®.  His  words,  taken  literally,  would 
indeed  go  so  far  as  to  give  the  vote,  imdef  the  curiae,  to  every 
man  (vmlim)^  but  I  think  this  must  be  limited  to  every 
independent  male.' 

Alleged  democratic  character.  The  above  compari- 
son somewhat  explains  the  surprising  democratic  chaiactei: 
attributed  by  our  early  historical  authorities  to  the  curiate 
assembly,  unless  that  attribution  be  due  to  pure  fancy,  oe 
to  the  inclusion  of  unattached  Plebdans  within  the  laimae^ 
SkS  local  districts,  which  must  have  been  the  case  in  the  early 
tribunicial  elections^.  I  refer  to  passages  of  Cicero  and 
livy  in  which  the  popuhta  of  the  eomilia  cwriaia  is  opposed 
to  the  patresj  and  even  identified  with  the  Pkhs^, 

With  Dionysius,  too,  the  Curiate  assembly  is  occasionally 
styled  the  S?5fto9  or  hrffioTLKop  ifKrjBo^,  perhaps  including 
.  patricians,  but  certainly  opposed  to  the  ffovXii  as  an  ex- 
clusiyely  patrician  Senate^. 

Patrician  checks.  Whether  truly  appreciated  as 
democratic  or  not,  the  proceedings  of  the  comitia  curiata, 
as  an  assembly,  were  subject  to  important  checks,  employed 
directly  in  the  aristocratic  interest.  The  auctoritas 
patniin,  or  sanction  of  the  Fathers,  required  for  any 

»  Dionysius,  4.  20.  ^  Livy,  1.  43. 

"  See  §  9,  p.  320. 

"  acero,  de  Rep.  2.  12.  2;^;  13.  25;  21.  38.  Livy,  1.  17  (whore  however 
the  word  aciacerent  is  an  anaohrouiam,  a«  remarked  by  Seeley',  p.  132),  22, 3^ 
41,  49. 

x»  Dionysius,  2.  14;  4.  10. 


Digitized  by  Google 


§  10.    TBB  OOKHIA  CUBIATA 


36S 


measures  carried  by  or  proposed  to  it  (see  below,  p.  377) 

acquires  another  meaning  in  later  times,  where  the  con- 
stitution both  of  the  Senate  and  the  popular  assembly  were 
materially  altered.  At  the  eadier  time  now  under  con- 
sideration the  foii^  whose  sanction  was  lequiied  weie 
none  other  than  the  purely  pcU/ridan  Senate.  There  may  be 
some  question  whether  this  check  applied  equally  to  aU 
business  which  came  before  the  comitm  curiata  and  more 
particularly  whether  the  consent  of  the  ^ovKij  was  oiigmaUy 
required  as  a  ratification  or  an  initiatiye^.  But  the  original 
importance  of  this  particular  check  may  be  exaggerated,  if 
my  view  as  to  the  composition  of  the  old  comUia  itself  be 
correct  (see  below). 

There  was  also  the  chance  of  stoppage  by  nnfavoniable 
Anqpioes,  to  which  the  cnriate  vote  was  in  all  cases  specially 
subject  (below,  §  14,  p.  440),  the  augurs  by  whom  these 
auspices  were  taken  being  exclusively  patrician  till  the  lex 
Ogulnia  of  300  B.C,,  and  the  manipulation  of  this  check,  for 
pditical  puiposes>  too  tempting  to  be  resisted  (see  §  14»  p.  443, 
n.  46).  The  observation  of  favourable  auspices  is,  we  may 
note,  made  a  point  of  in  Cicero's  account  of  the  election 
of  the  hist  ten  plebeian  tribunes  as  distinguished  from  the 
irregular  appointment  of  the  first  two  oifive^. 

Here  I  may  be  pardoned  for  a  slight  digression  to  express 
my  own  belief,  which  was  that  of  Niebuhr,  that  the  comUia 
curiata  was,  in  its  first  institution,  distinctly  and  exclusively 
patrician.  That  it  was  akoays  so,  I  think  is  matter  of  very 
considerable  question:  I  am  thinking  of  it  as  it  existed 
under  the  first  real  Sovereign,  most  probably  the  first 

^*  Compare  Dionysius,  2.  14»  60  and  6.  90  with  9.  41. 

See  fr.  48  (Miiller)  of  Qoero's  speech  pro  Comelio,  l  (AflooniuB  in  Cor- 

'  nelianum,  p.  68).  Compare  however  Livy,  2.  33  and  Dionysius,  6.  89  neither 
of  whom  says  anything  about  the  auspices,  thougli  I  ho  latter  specihea  the 
cnriate  assembly  as  electing  the  first  tribunal,  fivo  m  nurnl  ior.  Soe  generally 
Moninisen,  Foisoh.  i.  p.  1S3,  n.  14,  p.  186,  n.  17  and  Livy,  2.  56. 
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Tarquinius.   Nor  do  I  consider  that  tlik  view  is,  in  reality, 

80  positively  denied  by  the  great  authority  of  Mommsen, 
as  alleged  by  Seeley.  The  string  of  arguments  urged  by  the 
latter  whter  in  his  Livy,  Book  i  (all  unhappily  that  he  was 
able  to  complete)  will  be  examined  hereafter,  on  the  occasions 
to  which  they  particularly  refer.  Bat  as  to  the  passage  of 
Livy  which  he  finally  cities  as  conclusively  in  favour  of  his 
view,  I  may  be  allowed  here  to  make  one  remark.  Livy, 
1.  17.  8  may  seem  to  prove  that  pajndua  includes  the  Pfe&» ; 
.  but  the  irregular  use  of  the  word  scisoerent  in  the  final  section 
of  this  chapter  (see  Seeley'-^,  p.  132,  n.  10)  is  enough  to  shew 
that  Livy  Ls  mtluenced  by  his  recollections  of  the  later  Pleba 
which  was  distinctly  opposed  to  the  later  Senate.  This 
passage  alone  therefore  is  (pace  Madvig)  not  conclusive  on 
the  question  of  the  old  camUia  curiata  being  exclusively 
patrician. 

Functions.  (1)  P  Military.  I  have  now  to  speak  in 
more  detail  of  the  functions  of  the  eomitia  curiata,  as  an 
organised  national  assembly,  which  can  be  inferred,  with 
reasonable  certainty,  for  the  earliest  period  of  its  existence. 

I  take  first  the  military  purposes,  to  which  reference  has 
been  made  above  (p.  357),  because  this  employment  of  the 
members  constituting  the  assembly  is  very  questionable,  and 
in  any  case  was  probably  the  first  to  disappear  as  matter  of 
actual  use. 

The  supposition  of  a  curiate  muster  or  array  depends 
mainly  upoii  an  early  part  of  the  Bomulian  legend  according 
to  Dionysius,  which  represents  certain  original  decuriones  as 

military  commanders,  under  Romulus,  of  divisions  of  curiae; 
all  this  being  m  my  mmd  a  piece  of  mistaken  archaeology^'. 
There  were  decwriones  existing  in  Dionyrius'  time,  and 
doubtless  known  to  him,  of  the  dvU  character  described  in 
a  previous  section  (§  8,  p.  288),  where  a  caution  was  entered 

i«  BtonysiiiB,  2.  7. 
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against  the  confusion  of  curio  and  iecurio.  Whether  these 
were  descended  from  some  original  orgariisation  of  the  old 
Senate,  or  no,  is  matter  of  question.  They  were  certainly 
not  militaiy  offioeis^^^  But  the  identification  with  Bomnlus' 
supposed  captains  is  quite  intelligible.  I  may  add  that  the 
actual  use  of  the  curiate  system  in  military  service,  not 
intrinsically  improbable,  is  supported  by  the  tradition  of 
the  testamentum  in  frocmctu  (see  §  14,  p.  445);  possibly  by 
the  description  of  the  jxypuUts  in  the  old  Salian  hymn 
(§  6,  n.  28)i«to. 

In  taking  leave  of  Romulus  with  his  three  tribes,  thirty 
curiae,  &c.  and  theii  thirty  decurions,  I  may  repeat  a  remark 
which  I  must  have  made  before,  i.e.  that  in  reputed  original 
constitutions  s^metry  is  almost  as  fatal  an  objection  as  the 
eponymous  founder.  Such  principles  as  we  can  infer  from 
historical  survival  are  clearly  matter  of  gradual  formation, 
use  and  disuse,  not  conceivable  as  a  cut  and  dried  original 
scheme  (see  below,  p«  376),  like  that  of  some  parv^u  modem 
nationality.  A  personal  hand  may  it  is  true  be  indicated 
in  the  way  of  a  rearrangement  such  as  may,  it  is  suggested, 
be  att];ibuted  to  Taiquiuius  Piiscus,  but  the  growth  of  such 
components  as  ffena  and  curia  must  be*  assumed  previously. 
Whatever  reappearance  may  be  traced  in  the  comiUa  ouriaia 
of  the  arrangements  of  an  iinny  I  sliould  myself  venture  to 
regard  as  the  revival  of  some  old  natural  order  of  an  original 
invading  Host,  most  likely  the  work  of  the  first  Tarquinian 
King,  which  was  so  soon  to  be  superseded  by  the  elaborate 
system  of  the  second^'. 

Nor  priestly  ont«  (§  9,  pp.  309,  UIO) ;  but  see  Mar.'  iii.  p.  104,  n.  5  and 
Jhering,  i.  pp.  248,  249  and  the  strange  n.  26  on  p.  116.  The  parage  of  Livj 
on  which  Seeley  ^,  p.  62,  leUes  "ocunitla  ooziata  quae  rem  mOitenm  ocmtment  ** 
{5.  62)  18  explaimed  by  ib.  0.  38  ae  merely  referring  to  the  hx  euHtUa  de 
imperkK  See  helow,  p.  868. 

^  The  annatiize  pQumnoe  k  Mnuewhat  ot  an  aatioipatuni  (see  lAvy, 
7.  41;  8.  9,  &;c.). 

"  See  §  6,  pfK  246— 248.  and  Mir.«  m.  pp.  108—106,  m,  110.  . 
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(2)  Regarding  matters  of  religion  and  family.  But 
my  present  object  is  rather  to  shew  the  connexion  of 
this  primitive  assembly  with  reUgum,  a  matter  more  fully 
treated  in  a  subsequent  section  on  the  functions  of  the 
Pontifb,  mainly  as  presiding  over  certain  •meeting?  of  the 
members  of  the  comilia. 

The  popular  worship  oi  Kome  would  appear  to  have  been 
possiUy  developed  out  of ^  as  it  may  elsewhere  have  super- ' 
seded^,  those  Bctcra  which  were  the  main  bond  of  the  genB^ 
and  indirectly  of  the  cwria  as  an  association  of  gerdes^.  To 
this  general  feeling  may  be  referred  much  of  early  family 
law,  which  was  dependent  on  transactions  before  the 
meetings  above  mentioned  und^  the  preeidence  of  tiie 
Pontics.  The  same  religious  feeling  also  required  the 
cooperation  of  the  original  assembly  in  the  ceremonial 
admission  to  oiice  of  its  chief  religious  officers  (inciudmg  its 
first  genuine  Soveieign),on  which  I  shall  now  proceed  to  speak, 
but  which  is  somewhat  more  folly  treated  in  a  later  section. 

Inauguratio  properly  b^ongs  to  the  religious  functions 
of  the  Pontiiis,  and  will  therefore  be  principally  considered 
under  that  head  (see  §  14,  p.  437).  It  is  mentioned  here  on 
account  <^  its  close  connexion  with  the  hx  curicOa  which  is 
reported  to  have  been  originally  passed,  in  regular  form  as 
a  law,  by  the  curiate  assembly,  at  the  inauguration  of  the 
Eong  and  other  high  religious  officers,  and  was  historically 
retained,  at  least  in  form,  for  the  annual  entrance  upon 
office  even  of  the  secukr  Magistrates  in  the  Bepubfic. 

Galata  oomitia.  The  assemblies,  however,  of  the 
People  which  were  connected,  by  our  main  authority,  with 
inaitguratio,  were  known  by  another  name  indicative  of 
special  $ummon8  by  a  curiate  officer,  eaUitar^K  The 

"  See  §  4,  App.  p.  134.  »  See  §  6.  pp.  139»  143;  §  9,  p.  310. 

See  §  14,  p.  433.  Tkis  is  the  literal  meaning  of  the  word  calaia. 
Its  iatcB,  ia  piaotioal  use,  ia  variously  given  by  Mommsnn.  At  one  time, 
leljang  appanntlgr  <m.  tie  emtiom  of  GeiiiiiB  (|  14,  n.  30),  he  oonadecB  the 
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description  of  tkem  is  quoted,  from  Labeo,  by  an  autiquarian 
law  commentator  of  the  Early  Empire^,  evidently  as  some- 
thing which,  though  retained  as  a  matter  of  form,  was  in 
snbBtance  obsolete,  and  so  required  explanation. 

Tliese  e(mUia  eaksta  which,  though  formal  in  later  times, 
were  no  doubt  once  a  reality,  were,  in  the  tirst  iustance, 
assemblies  of  the  curiae,  but  their  use  was,  as  we  are  toid, 
extended  to  the  centuries  also.  We  have.no  direct  evidence 
for  assortmg  their  employment  to  the  one  or  the  other 
constituti<mal  assembly  for  particular  purposes:  but  the 
ingenious  suggestion  of  Mommsen  seems  highly  probable 
that  it  was  specially  for  the  FUmen  Martialis  that  his 
inauffufotiio  took  place  in  the  Campus  MaHius,  the  natural 
locale  of  eenturiaia^  as  mifitary,  assemblies^. 

Inanguratio  proper,  however,  will,  as  I  have  said,  be 
considered  more  hereafter.  The  matter  to  which  I  wish  at 
present  to  call  att^tion  is  the  lex  curiatm  and  the  action  of 
thejwptt&csin  that  respect,  of  which  the  tme  char- 
acter is,  I  agree  with  Mommsen,  much  to  be  questioned 

Lex  Curiata.  The  conception  which  we  owe  to  Cicero 
of  the  original  object  of  this  ceremony  imputes  to  the 
Roman*  People  a  stiange  indecision  and  changeableness. 
The  ewriata  is  represented  as  a  sort  of  repeated  election, 
held  in  order  to  give  the  People  an  opportunity  of  going 
back  upon  their  previous  choice :  they  are  actually  to  meet 
agaiB  for  no  other  purpose  than  to  confirm  or  axmnl  an 
appointment  already  made  by  themselveB-    It  wffl  take 

meetings  in  qneation  to  have  been  simply  for  non-leffislativo  purposes 
(Mar.^  u.  p.  37,  tl  4,  but  see  ib.  iii.  p.  39,  n.  1  ad  iiiitim).  But  oo,  the  whole 
h%  I  tkU  rightly^  cmiQlndee  tbe  ultimato  mgaMixwnm  ol  the  lom  to  bo 
mmlgr  Poatifi— t  MOiimoiiB  and  pnmdene^  ao  thiA  the  emmiia  lor  oKrotatio 
mmy  be  fmpt^  oolM  mak  indy  ewriata  but  oalofti  (liar,  ii  p.  38^  a.  1). 

»  Lte]iiMfcV«liz,ap.QfllLlff.S7.  Soea.  SOini  l4,aii4  8ottiMe»  p.  ISa 

2^  Mar.  iii.  p.  307,  n.  1.  Ibr.  ii  p.  37. 

^  €SeefO»  l*8»^*  2. 11*  Tke  passage  w.  given  in  full  by  Seeley* 
(p.  66)  who  appaientfy  fleet  no  afanivdity  in  aU  lbia>  tkoogh  he  dietinetly 
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a  great  deal  ol  CSicezo's  Blackstoniaii  complaoence  to  per- 
suade one  of  this. 

On  the  other  hand,  there  is  a  reasonable  probability  in 
the  view  taken  by  Mommsen  oi  the  lex  curicUa  as  to  its 
original  intention — ^that  it  was  a  leqnisition  and  pledge  of 
aHegianoe,  from  a  popular  assembly,  to  a  mler  whose  nomina- 
tion, if  not  his  actual  appointment,  had  already  been  made 
by  some  other  body**.  It  was  retained  under  the  Republic, 
although  there  had  now  reaUy  been  a  previous  popular 
election  of  the  magistrates,  by  the  centuriate  assembly. 

Lex  euriata  de  imperlo.  On  the  style  lex  regia,  and 
the  designation  of  this  measuie  as  a  lex  at  all,  I  have  to 
speak  hereafter.  At  present  I  wish  to  say  a  few  words  on  , 
the  fact  of  its  being  regularly  called  iklexde  imperio.  This 
may  be  somewhat  misleading,  as  it  would  soem  to  confine 
the  measure  to  military  matters,  in  which  light  it  was  perhaps 
regarded  by  Jhering^.  hnperium,  in  connexion  with  the 
army,  was  no  doubt  an  important  "poULical  power,  including 
as  it  did  that  of  summonmg  and  presiding  over  the  ixmUia 
eeniwriataj  which  assembly  toas  the  people,  as  an  army  or 
military  muster^,  but  we  must  remark  that  the  want  of  a 
lex  cunaia  is  also  stated  by  Dio  as  precluding  all  judicial 

identifies  the  popultLs  with  the  comitia  curiata.  The  passage  cited  by  him 
dirootly  nft<'rwnrdR,  from  the  pro  Plancio,  refers  to  the  old  auctc^itas  patrum 
required  ajter  tho  comitia]  vote,  which  lost  its  ioroe  by  being  placed  before. 
It  has  notiiing  to  do  with  the  lex  curiata. 

"  Msr*.  i.  p.  611 ;  ii.  p.  7 ;  Hist.  (Dickson,  1901),  i.  pp.  81,  83.  H  t-  comparer 
the  so-called  lex,  which  is  not  strictly  a  VolksbescfUuss,  with  tiie  modem 
Huldigung,  Oath  of  Allegianoe. 

M  Jhering*,  i.  p.  261. 

M  Gioero,  de  kg.  agr.  8.  12.  30,  makes  want  of  the  2e«  merely  a  dis- 
qualifioatioii  for  miUlairff  command.  But  the  Consols  with  the  Pompdan 
party  at  Theesalonica,  48  b.o.  refrained  from  holding  the  elections  generally 
(Bio  Casahis,  39.  19:  s^  Seeley,  Livy',  p.  55)  because  they  had  not  been 
able  to  renew  the  lex  cnriaia.  (Seeley  translates  elaevrfpdx^o'aif  **  had  not 
receivPfJ,'*'*  hni  seo  the  words  which  follow  in  Dio.)  T  would  suggest  the 
essentially  local  character  of  the  original  curiae  as  the  reason  for  tbeil  diffi- 
culty.  See  §  2  of  Die's  chapter  and  bdow,  n.  37. 
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proceedings^,  and  the  mere  existenoe  of  the  well-known 
phrase  judicium  imperio  conlinens  (ending,  or  more  strictly 
c<mtiniUNis  with,  the  magistsate's  term  oi  oi&ce)^,  is  agatnAb 
Bwsk  nararow  view  of  impmunL  Tbe  tann  jb  in  faot  aj^ed 
to  all  tike  higlier  magiatnMneB^King,  Dictator,  Oomd  and 
Praetor^.  The  engagement,  moreover,  of  obedience  by  the 
People^  k  to  the  yoUstas  of  the  lower  magistrate^  as  well  as 
to  the  imfeimm  of  the  higher^,  and  the  lex  curiata  applies 
to  all  the  segular^inooming  officers  of  tiie  year,  altiiongh  it 
ctan  only  be  proposed,  for  the  rest,  by  one  of  them  who  has 
power  to  deal  with  the  curiae^^.  The  exceptional  case  of 
the  cemoTf  for  whom  the  lex,  ordmaniy  curiata,  was  passed 
at  the  eenturiaie  assembly)  was  I  suppose  due  to  the  legister 
of  that  body  being  consideied  as  his  peculiar  proyinoeM. 
See  also,  as  to  the  inaugiMratio  oi  the  Flamen  Martialis  above, 
p.  367  and  §  14  ,  p.  437. 

The  oomitia  and  lexoniiata  under  theRepublic  What- 
OYei  reality  of  ekctoial  power  (see  below>  pp.  377  etsqq.)  the 
eomUia  etmata  may  have  possessed  under  the  Kings,  had 
passed  generally,  at  the  commencement  of  the  Eepublic,  to 
the  later  assembly  of  the  centuries.  In  one  exceptional  case, 
the  earlier  tribunes  of  the  Plebs  appear  to  have  been  elected 
iby  a  oufiate  assembly  of  the  whole  £eople»  theiigh  it  has 

>^  Dio,  39  19.  See  Msr.*  i  p.  610,  o.  4.  Tho  obstaole^  however,  in  tbis 

cace,  was  a  veto  of  Clodius. 

^  In  spito  of  Gaius,  4.  103,  105, 1  eannot  biing  myself  to  translate  this 
phrase  in  §  106  as  a  passive. 

»  Msr.  1,  pp.  22,  23.    E.g.  Livy  5.  46;  9.  38. 

**  As  to  ihe  phnseiMfsrfiMi  <f  jMfeifM,  wbito  I  agree  with  Kommsen 
to  lit«V0<theioiiaer  wotd  si  not  yet  folly  explained  (Lo.),  I  tUnk  the  dis- 
tinelioa  hctwtea  fPMM*  daiflif  (whsthcr  in  6^ 

and^oww  to  afieot^a  feniU  through  theiMtramiiitsliigf  ol  aaMth!ar(ooiiipu» 
Jmftnum  with  indieere)  moeti  the  osie  fiuriy  wdl  (iri^flicfc  jioMf).  Aa  to  a 

lex  curiata  for  the  Royal  quaestor es  parrkUU  w  immmri  p»imtUomi»,  tee 

ibelow,  pp.  380,  38!  and  §  16,  pp.  467. 

»  Msr.  i.  pp.  610,  613.    See  livy,  ILoo. 
**  Cioero,  de  leg.  agr.  2.  11.  26. 

am.  24 
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been  held,  as  will  be  pointed  out  hereafter,  that  none  but 
Plebeians  could  take  part  in  these  eiectionfl,  which  were, 
•ojhoWy  yerjr  shortly  tEansfezied  to  the  Serviaii  tnbeB'*. 
The  quad'CtmnUa  held  for  Tttrioiis  sacerdotal  electioii8» 

a  subject  too  difficult  of  explanation  to  be  anticipated  here, 
have  also  to  do  with  a  modified  form  of  the  centuriate  and 
later  thbal  systems^.  In  these  quasircamitiia  moreover,  the 
election  was  a  reaUty,  there  being  keen  competition.  But 
this  was  not  the  case  with  the  c&miUa  at  which  the  lex 
curiata  was  put,  and  carried  as  a  matter  of  course,  by  the 
chief  magistrate  for  the  year,  who  had  already  been  other- 
wise appointed  (below^  p.  379).  It  does  not  appear  that 
the  imferium  and  potestaa  accepted  by  the  lex  euriata 
were  in  any  case  regarded  as  originally  conferred  by  that 
ceremony,  and  having  no  existence  without  it;  but  only 
that  each  particular  magistracy,  lacking  this  sanction,  was 
not  jtuku,  strictly  or  legally  complete,  and  as  such  was 
liable  to  be  questioned  by  political  antagonists^.  On  the 
form  of  the  so-called  lex  see  below  (p.  379):  the  business, 
evidently,  from  the  tnaitspicunis  result  of  its  absence,  of  a 
reH^ons  character,  was  most  probably  under  the  management 
ol  the  pontifiB  and  augurs. 

The  thirty  llctors.  An  imaginary  representation  of 
the  curiae  by  thirty  lictors,  of  which  Cicero  tells  us^^  (see 
below,  p.  379),  in  the  year  of  his  Consulship  (63  b.c.),  as  a 

**  See  above,  §  9,  p.  319  and  generally  Msr  *  iiL  p.  161. 

"  Livy,  25.  5  (212  B.C.),'  40.  42  (180  B.C.). 

In  the  long  list  of  ceremonies  n^Ieoted  hy  C.  Flaminius,  on  his  in- 
auspicious campaign  which  ended  at  Thrasymenua,  the  comitui  curiata,  it 
is  true,  are  not  mentioned,  bat  the  absence  of  Flaminius  die  initi  tnagistratu^ 
would,  of  course,  preclude  his  holdmg  them  (Livy,  21.  63  and  the  begumui;^ 
of  22. 1).  See  alao  the  distinction  between  bare  moffistraius  and  magi^Mnt 
/iMivf  In  Gelttiu,  IS.  IS.  4  ad  fiaem. 

**  (Soens  de  kg.  agr.  S.  12.  81.  iltti  (ooaaitiit)  ad  ipeoifliii  ft^ne  mdi 
vmpstioiiein  Totuftatia  per  xxx  liotona,  anspieiorum  oama,  adnmbratk. 
8o»  KadowA,  iL  p.  85<K 
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regular  iastitution,  auspiciarum  cattsdf  may  possibly  have 
begun  in  the  year  214  B.C.  when  the  proximity  of  Hannibal 
leodeied  it  impossible  ior  the  comitia  to  be  legularly  held. 
The  abore  date,  however^  leets  entiiely  upon  a  conjeetaral 
emendation,  by  Biilnno,  of  a  mutilated  passage  in  Festns, 
which  is  adopted  by  Miiller  but  rejected  both  by  Bergk  and 
Mommsen,  who  again  difEer  from  one  another  as  to  its 
zestoiation^.  The  last  author  (Mommsen)  supplies  the 
lacuna  from  an  entirely  difierent  point  of  Tiew,  supposing 
tke  passage  to  refer  to  a  dispensation  introduced,  at  the  date 
specified,  from  the  necessity  of  repeating  the  lex  mriata  when 
two  similar  imperia  followed  one  another,  in  the  same  person, 
without  interval  This,  however,  seems  rather  to  be  the 
efEect  oitklex  Oomdiay  attributed  to  Sulla,  which  allowed  the 
impenum  of  a  consul  or  praetor  to  be  extended  to  the  same 
officer,  within  tiie  province  which  he  took  as  pro-consul  or 
pro-praetor,  by  bare  resolution  of  the  Senate^. 

The  continuance,  clearly,  of  this  ancient  sanction  had 
come,  at  the  end  of  the  Bepublic,  to  be  purely  a  matter  of 
religious  ceremony,  and  its  occasional  obstruction,  by 
tribunicial  interferences  or  otherwise,  was  a  mere  party  move, 
patrician  or  anti-patrician  so  long  as  the  Pontiff  and  Auguis 
remained  exclusively  patrician,  afterwards  conservative  or 
anti-conservative.  See  above,  n.  26;  and  §  14,  n.  46.  For 
the  further  history  of  lex  curiata  in  arrogcUio^  below,  p.  375. 

As  to  the  actual  form  of  this  kx  curiata  we  have  no 
information,  but  may  suppose  that  it  was  put  to  and  accepted 
by  the  assembly  or  its  representatives,  whether  through  a 

FestuB,  k\  pp.  351,  352,  Trigvfida  lictoribuSf  and  MiiUer'a  SuppL  p.  412, 
Msr.'  i.  p.  613,  n.  3.  Livy  (24.  Q)  seems  to  i^ard  the  irregularity  of  the 
pKOoeedtngp  as  oonsistiiig  in  the  absanoe  of  Maxoelliu,  one  ol  the  GoiisalB. 
Bat  mother  he  nor  Mommsen  is  quite  clear,  and  I  tldnk  there  is  much  to 
be  said  for  Bubino's  soggsstixui  that  the  leprosentetion  by  liotois  mm  da» 
to  the  proper  members  of  the  curiae  being  absent  from  Rome  on  aervioe. 

"  See  Ooero,  ad  lam.  1.  9.  25;  3. 10.  6,  and  Oielli's  Gkmo,  ¥oL  ym* 
Xadex  legam,  on  L*  Corndia  ds  promni»i$  ordinandit* 
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fcitaal  vote  or  ndt,  ifce  Hhe  lonii  ^  «rfojfiMi»o  pres^md  by 

Gellius  (f).  18.  9) ;  and  was  not  merely  a  one-sided  declaration, 
as  the  detestatio  sacrorum  (§  14,  p.  444)  probably  was. 
Although  therefore  it  is,  in  fact,  unreal  as  a  matter  of  actual 
legi^tidii.  It  is  not  neoessaiy  ki  this  ^osm  to  hXk  ^back  'cfpfm 
tlie  most  probable  derivatkm  and  onginal  meaning  of  %ke 
word  lex  (as  connected  with  Xiyeiu)  and  treat  the  lex  cuHola 
simply  as  a  declaration  or  proclamation;  which  does  seem 
to  be  neoessaiy  in  the  case  of  the  lex  mamcifi  and  possibly 
in  tihat  of  teqiae  leges  as  oompated  with  the  Im  pMioa  of  the 
Republic  (i.e.  the  Twelve  Tables),  see  Jurisprudence,  i.  p.  321. 

The  term  lex  curiata  is,  as  we  have  seen,  well-known-  to 
the  writers  of  the  Ciceronian  and  Augustan  period:  it  is 
treated  as  descending  from  tiie  Begal  period  by  Tacitus'*, 
and  the  particular  ''law"  seems  to  be  referred  to  by  Gains* 
though  not  under  the  above  specific  name.  A  few  last 
words  may  be  devoted  to  the  style  by  which  it  had  come  to 
be  known  in  the  time  of  Justinian^. 

Ijsz  Bagift.  The  singular  name  by  which  this  quasi* 
statutory  proceeding  came  to  be  known  in  late  Imperial 
times,  lex  regia,  may  be  due  to  an  interpolation  of  Asiatic 
or  Byzantine  adulation  into  the  text  of  Ulpian's  Institutes*^. 
If  it  is  Ulpian's  own,  I  am  less  indined  to  attribute  it  to  his 
Syrian  blood  (as  Mommsen),  than  to  an  interpretation  of 
ancient  Roman  custom  quite  consistent  with  Republican 
practice.  The  lex  curiata,  descending,  according  to  all 
tradition  from  the  Boyal  period,  continued,  in  the  Republ^n, 
to  be  iegularly  proposed  by  the  highest  magistrate  concerned, 
which  magistraite,  during  the '  Kingdom,  was  certainly  the 

Tacitus,  Ann.  11.  22.   This  evidence  is  of  course  to  be  treated  more 
fully  in  Regiae  lega,  mkdttt  the  head  of  qtuiestores  parriekUi,  See  §  18,  p.  SSI. 

*•  Gaius,  1.5.  *»  Just.  1.  ?.  6. 

**  Sep  Msr*.  ii.  p.  876,  n.  2,  com  paring  Ulpian,  Dig.  1.  4.  1  with  Cod.  J.  1.  17. 
1.  7.  K  trlowa  (i.  p.  495)  treate  the  words  attributed  to  Ulpian,  without 
liesitatioDy  as  an  interpolation. 
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King.  It  is  as  having  been  proposed,  m  its  first  usage,  by 
the  King,  thait  I  take  ti^e  lex  curiata  to  have  beea  caUed 

ThBlm  de  impcdo  VaqpcMdaikl^  whioh  ib  pnswved  to  m 

OB  a  broBse  tablet  in  the  Oapitdine  MuBetiiB^,  is,  aoooidliig 
to  Momrasen,  a  ^enaim-consultum,  a  mode  of  enactment 
wiuch  waa  oiiginally  to  be  followed  and  completed  by  a  lex 
psoperlj  so-called,  but  had  long  obtaiiied  an  independoni 
▼aKdity  ^.  It  eonfera  tke  poims  oomprSaed  in  it  by  Ntteenoe 
to  previous  leges  or  rogationes  passed  in  the  case  of  Augustus 
and  his  successors.  These  we  may  assume  to  have  been 
oaniedy  in  legnlai  form,  befQia  a  nonunal  comtiia  curiata. 
Bnt  we  have  no  reooxd  of  any  attch  individual  aat>  and  the. 
Gimralative  funetiona  of  Imperial  Sovereignty  do  not  Mem 
to  have  been  formally  granted  uno  iftu  until  the  time  of 
Alexandfir  Savecua^. 

Ta  pass  to  another  moie  cleariy  legislative  aipt  of  the 
same  assemUyy  jlxvogtttto--«  matter  of  Privato  LaWf 
according  to  our  modem  view  of  it — is  more  important  as 
bearing  on  the  functions  of  the  PontifEs  than  on  those  of  the 
mmdJlm  cima^,  and  will  therefore  be  treated  more  fully  ii^ 
ft  later  aeefeioin^  1^).  Inite  yrimiMry  and  dbcei^t  iiigttift«»tiiaab 
however,  this^  ia  tlie.  traaifiBr  of  an  adult  and  independflttl} 
citizen,  of  course  with  his  own  consent,  into  the  pafria 
patesUis  of  another.  It  ca^  only  therefore  take,  j^laoe,  aa 
Oaius  tells  ns,  papuU  aiucUmtatef  under  the  sanction  of  a 
regular  lex,  the  rogatio  for  which  is  given  in  the  usual  Be? 
publican  form  by  Gellius*^.   We  might  describe  this  roughly, 

•  On  the  analogy  of  lez  trifrunicia,  &c.  I  do  not  exactly  know  whether 
I  can  claim  the  support  of  Pioi  Qoudy  foi  this  yisw  or  oot.  Hnirhqad*^ 
p.Sa7,iklL 

«*BnBU*,p.M.  8m  liw.*  ii  p.  878,  a.  1. 

«^  Sm^  in  e  lite  pait  «f  thii  w€ik,  the  ««tM»  on  tli»  inde^^ 
UtionofthofleaBto. 

"  Lampridiiu,  Alex.  Sev.  1.  3—2.  1. 

«' Qaina.  1,  eei  QtmiM»  0i  ia»  4, 
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as  a  Private  Act  of  Parliament,  almost  in  Mommsen's  words**. 
•  It  is  a  thing  not  to  be  done  rashly,  we  are  told,  or  without 
enqniiy:  a  legislative  assembly  (comitia)  is  piovided  for  it 
— tliat  which  is  called  curiata — under  the  piesidency  of  the 
Pontifii,  and  the  facts  are  to  be  mvesfigated,  which  are  set 
out  hereafter  in  §  14,  pp.  442.  443.  The  meaning  and  object 
of  the  enquiry  will  be  considered  there :  the  function  of  the 
comUiaf  which  is  our  present  object,  appears  to  be  simply 
that  of  ordinary  legisla^on,  althongli  the  expression  of  G^llius 
**  which  are  called  curiata  "  (I.e.  §  6)  points  to  the  representation 
of  this  assembly  as  having,  in  the  writer's  time,  long  become 
merely  formal  (above,  p.  371).  As  to  its  being  a  calatum. 
eomUium,  see  p.  366,  n.  19*. 

Originally  any  competence  for  mrroffotio,  adive  or  passive,, 
allowed  to  a  Plebeian,  must  have  depended  upon  his  family 
having  attained  the  quaai-gentile  organisation  and  recognition 
referred  to  above^;  Qains'  expression  (Lc.)  auotaritas  popuU 
would  apply  to  an  act  of  either  the  curiae  or  the  centuriaey 
and  the  form  given  by  Gellius  is  framed  on  that  of  the 
ordinary  legislation  in  the  latter  assembly.  But  the  lex 
curiata  was  the  form  actually  adopted  in  the  time  of  Augustus 
and  preserved,  in  constitutional  theory,  for  300  years  later.  ' 
(See  Suetonius,  Augustus,  65  and  below,  §  14,  p.  442.) 

In  Arrogalio  then  we  have  what  we  moderns  might 
naturally  consider  a  private  transaction  alleged  to  be  carried 

***  Ein  VolkaohluBs  fiir  den  einztlnon  Fall  abandernder  daa  bostehende 
Rocht.  These  worda  are  actually  applied  by  him,  rightly  or  wrongly,  to 
the  te-tiiamenium  comitiis  cakUiSf  Mar.'  iii.  p.  320. 

•  See  §  7,  p.  260  iod  Mtf.  liL  p.  132.  Wtmwk%  ike  OdmAja  mritOa 
hbd,  at  kMt  od^oally^  no  oonoaro  In  the  matter.  An  attempt  wae  mede^ 
but  appevently  not  oanfod  out,  to  elieot  the  tmducUo  of  dodini  to  the  Flebe 
by  a  pUbueUmn,  Gem,  ad  Att  1.  IS.  4.  This  eonld  eearoely  have  been 
iieoeflsary,  as  the  geru  ForUeia  was  evidently  of  a  respectable  antiquity, 
having  held  a  fkaetonh^  in  169  (Livy,  43.  11).  Note  that  the  poptdns 
urUversus  spoken  of  in  Cicero's  letter  could  not  have  been  the  romitiactniiuriaila 
ae  8eeby  suggeets,  Livy,  i.*  p.  61.  Diocletian,,  Cod.  J.  8.  47.  2. 
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out  by  a  legular  statatioiy  measure  of  the  only  body  as  yet 
competent  for  legislation.   The  meetings  of  the  same  body 

specified  above  as  calata  (p.  366)  were  also  used,  we  are  told, 
ioi  purposes  which  are  in  themselves,  at  least  prima  facie^ 
of  a  stmilaily  private  character  to  amogatio^  but  in  which 
an  act  of  legislation  is  not  alleged  (see  above,  p.  374).  The 
subject  accordingly  belongs  rather  to  a  consideration  of  the 
functions  of  the  Pontihcate  than  of  the  comiiia  cunata,  and 
tiie  treatment  of  the  tesUmenlum  amUim  oalaUs  will  be 
plaoed  in  §  14»  after  the  brief  note  tiieie  on  arro^io^  But 
it  should  not  be  forgotten  that  the  same  quesiion  arises  here, 
as  in  the  case  of  lex  curiaia  (above,  pp.  367,  372),  and  that 
there  is  considerable  divergence  of  opinion  as  to  the  attitude 
of  the  eamitia  in  the  old  testamentum^  which  many  high 
modem  authorities  persist  in  regarding  as  truly  legislative^. 

In  this  matter,  as  in  others  connected  with  the  word  lex, 
a  certain  confusion  of  thought  and  theory  appears  to  me  to 
arise  from  a  misapprehension  of  the  fundamental  and  primary 
idea  expressed  by  tibat  word,  which  is,  as  I  have  endeavoured 
to  shew  elsewhere,  pubUo  dedaraiian  rather  than  binding  law. 
The  latter  meaning  and  qualities  it  acquires,  no  doubt,  very 
early,  from  the  assent  or  acceptance  of  the  assembly  before 
which  the  declaraldon  ia  made.  This  explanation  suits 
perfectly  well  with  the  various  early  uses  of  the  word  whether 
in  traditional  practice  or  in  old  document:  e.g.  the  lex 
cur  lata  of  Regal  times,  and  the  lex  which  must  be  assumed  as 
a  derivative  source  of  the  leQwe  occurring  in  the  Twelve 
Tables.  As  to  the  former,  see  above,  p.  367^.  As  to  the 
latter,  the  words  «iff  hqaasU  have  not  only  been  oonsidefod 
by  the  Roman  lawyers  themselves  as  giving  an  extended  or 

^  Mgr.*  iii.  p.  307,  n.  2  ad  finem  (see  also  above,  n.  48). 

u  Mommsen's  explanation  of  the  old  Ux  curiaia  is,  as  it  seems  to  me,  per- 
fectly consistent  with  the  Twelve  Table?  bein;]^  emphatically  the  lex  puhlim, 
as  the  first  put  in  and  accepted  by  the  populu9  in  a  reoognised  legislatiTe 
oharaoter.   See  Jurisprnd^oe,  i.  pp.  309,  321. 
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new  powei  to  testatois^^,  but  have  been  interpreted  by 
modeiDS  as  piormg  a  statntoiy  ebaracter  in  the  eariy 
teHanmium  genecaUy.  lot  pmit  o£  the  woid»  t&kmi. 
to  are  limited  to  directions  given  as  to  tbe  mi9$edf  of  tho 
teatator\s  property  generally  and  the  disposal  of  a  certam 
part  oi  it :  but  these  directions  are  most  p3?obably  only  the 
hx  or  qvAli^riiig  deokiation  of  a  fidueiaiy  mancipatioa^. 

Other  mni-leglfliAtl^  aots'  of  tito  Onmitkk  OQuft 
action  of  a  quasi-public  character  is  suggested  by  Monimsen 
to  have  been  taken  by  the  curi<ie,  and  possibly  by  their 
formally  carrying  a  resokition  to  the  partieulai  efEeot  as  a. 
pothacal  bodyM.  BiiehaxetliecacpreflsaUowinoeol^iMiltld^ 
to  a  body  of  Plebeians  consolidated  mt»  wkai  practically 
amounted  to  a  gens^^;  the  reinstation,  in  personal  gentile 
right,  of  a  public  exile  The  former  case  is  apparently 
i»blier  matter  of  Pontifical  function:  in  the  latter  the 
interrentioii  of  a  faas  eHiri&la  is  alleged,  tat  not  ob  resy 
intelligible  grounds,  as  entering  into  ai»  apporalmmit  its^ 
improbable  and  legendary^'. 

Alleged  electoral,  JndMal  and  legislative  ftmctiana. 
hi*  the  vague  and  genefal  statements  whieh  aie  to  be 
found  in  the  eatUer  books  of  Livy  and  Dionysiiis^mainly 
the  latter — we  find  three  functions  specially  assigned  by 
Romulus  to  the  curia te  assembly,  regarded  as  a  pofidm  or 
d$fu)9 :  all,  be  it  observed,  subject  to  a  subsequent  approval 
by  the  Senate: — the  dedaicn  on  peace  or  war,  the  deettcB 

"  See  Pomponius,  Dip:.  50.  16.  120.  X'erbis  iegia  duodeoim.  tabnlaniin  %Ui 
legas«itf  &c.,  latisyima  potestas  tnbuta  Tidetur,  ka. 

On  the  well  known  clauses  quoted  in  (riioist.  Brims,  &o.  aa  vi.  1 
aad  ¥.3  1  shail  oi  couxso  speak  moie  at  leugtii  ekewhere. 

•*  They  are  hoe  aammed  by  him  to  oompriae  the  whole  popuku.  See 
alKSve,  p.  364. 

Ifcr.*  iii  pb  71. 
M&I».4S,]Ll;  ef .  liry,  ff.  82»  46. 

Lex  cnriata  lafib  eit»  dietelMqve  thmm  diotet  (CSunflfan)^  mO'  Huw 
iii.  p.  41,  n.  1  and  livy,  ff.  461 
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«f  offioiab,  and  the  ral^fEoai&m  {iwt9ngp9w)  of  hwsf^.  To 

these  must  be  added  &  judicial  part  allowed  to  the  people — 
i.e.  in  the  reputed  reign  of  Tulbis,  the  comiUa  GuneUa — on 
appeal  from  capital  sentenoe^. 

The  fiist  of  these  Ihiee  fonnar  fiiBotioitt-^ldie  deoiflm  00 
|ieaoe  or  wav — m  fvrtiher  etated  to  be  only  competent  to  the 
people  when  the  King  shall  choose  to  submit  the  (question 
to  thtti  decision.  This  particular  function  therefore  may  be 
postponed  till  the  general  diacnsmon  of  the  kingly  power. 
Aa  to  eleetoiVal  fuaetions,  Idie  poaaibifitj  ci  sufih,  in  the 
case  of  the  alleged  subordinate  offioem,  the  duunmn  fm^ 
chieUionv?  and  the  quaestorea  parriddii,  come  best  under  the 
ooBsideration  of  the  Regiae  le^(aiBi&  however  below»  p.  380) : 
the  a{ipoinitnient  o£a  tn&imift  and  a^onljfte  b  tiea^  andac 
tiiose  heads  ($|  12 — 14):  so  tha^t  the  on^  occasions  for  the 
exercise  of  electoral  fmictions  which  fall  to  be  considered 
here  are  the  traditional  elections  oi  the  Bangs  theniBelves  ; 
a  snlbject  which  has  been  partially  anticipated  in  the  Appendicc 
to  §  8y  on  IniBmgma,  for  the  etymilog^cal  inferences  to  he 
drawn  from  the  woid  Mhimtf  and  its  Gothic  paialld^seetlM 
Appendix  to  §  12. 

first  of  all,  in  Dionyisius'  account  of  the  constitotkinsi 

ionotions  appertioned  by  Benudns>  we  mast  notice  tkn 

alleged  general  power  ol  esto,  enjoyed  by  the  Senatey  upen 

all  measures  passed  by  the  popular  assembly :   there  w,  a 

foundation  of  reality  in  this,  from  his  obvious  reference  to 

tke  Pnbhllian  law  of  339      as  nidUfying  this  veto  to  a  certain 

ecEtent  by  enactai§p  that  kit  the  case  of  att  kg$$  whieli  shoiiU  be 

»  Bfonjniiii^  2»  U»  la  livy  ^  tandff^i  §mimmmm  mm  sfawMl 
eiriniivelytiailitiiQr:  the  ttm^iiait»K  UMiinHy^aiattec  ci  teHg^wis  oh<ttT»wa> 
is  attrihated  to  the  pml  Noma*  livy*  1*  ^  U^i  21*  On  ooetaioii»  «e  of 
oomM  get  details  of  inlscMt  from  Ckero,  de  lagibii^  db  mfmkHam,  Ac.  Bat, 
in  general  he  is  a  mere  eoho  of  popular  traditioii»  as  Bkokstane  might  be 
said  •sometimes  to  be  of  Hune^  if  BIsolBrtoae  had  road  Hwbk^  whioh  doee 
not  clearly  appear. 

livy,  1. 26:  I^onysius,  3. 22,  and geiMr«%  £.  B.  J^.  |§  li— ^17. 
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brought  beloxe  the  eamMa  emtunaia  the  fHOres  most  aocept 

or  reject  them  before  the  voting  in  that  assembly**.  But 
the  question  belongs  properly  to  the  PublUian  reform. 

In  the  legendary  accounts  of  the  Boyal  elections,  there  is 
to  be  observed  a  certain  muformity  and  a  general  reference 
both  to  the  inaiuffufatio  and  to  the  lex  euficsta  mixed  up  with 
the  most  improbable  constitutional  theories. 

The  gratuitous  subdivision  of  itself  by  the  Senate  into 
decades  (p.  303)^  and  the  transparent  device  of  retaining 
royal  power  in  its  hands  by  the  clumsy  machinery  of  an 
interregnum,  would,  I  think,  be  discarded  at  once  by  modem 
criticism,  but  for  the  undoubted  survivals  of  the  usage  in 
historical,  times  (see  §  8,  App.).  The  one  thing  credible  in 
our  accounts  is  tiie  intolerable  character  of  a  government 
represented  as  exceeded  only  in  this  respect  by  that  of  the 
second  Decemvirs*^,  and  certainly  not  likely  to  end  in  the 
mutual  amenities  and  deferences  between  Senate  and  People 
of  which  Dionysius  gives  so  naive  an  account.  The  strange 
thing  is  that  this  most  incredible  part  of  the  story  is  repeated 
twice  over  by  Dionysius^^  and  perhaps  endorsed  by  Cicero^. 
It  does  not  appear  to  come  from  the  usual  Valerian  source 
of  Livy,  but  from  some  other  pious  chronicler  of  the  early 
days  of  the  Bepublic,  and  the  old  time  before  them»  and  may 
be  taken  as  evidence  of  the  real  power  residing  in  the  royal 
or  pre-royal  Senate,  which  is  tempoiariiy  attributed  to  the 
popular  assembly. 

To  pass  in  more  detail  to  the  pre-Tarquinian  reigns, 
which  I  venture  to  regard  as  repree^ting  alternate  Soman 
and  Sabine  ascendancy.  In  Dionysius*  account  of  Numa, 
Tullus  and  Ancus,  as  well  as  in  that  of  Tarquinius  Priscus***, 

Compare  DionyahUy  8.  14  with  Livy,  8.  12. 
Dionyeitifl,  2.  57;  see  10.  59  and  livy,  d.  36. 
«*  DionyeiuB.  2.  57;  3.  36;  4  40. 

Be  republica,  2.  12.  23 :  Nonitia,  S.T.  Modicum,  p.  342. 
DjonyeiuB,  2.  68;  3.  1,  46. 
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there  Is  an  ekefaon  by  the  people,  following  a  nominatton 

by  the  Senatorial  ititerrex  or  Senate,  and  coniirmed  by 
favourable  auspices.  Servius  is  iiregularly  placed  on  the 
thione  and  accepted  by  a  eotiUo:  nothing  is  said,  either  in 
his  case  or  that  of  the  usurper  Superbus,  of  the  auspices^. 
Livy's  account  though  less  difiuse  than  that  of  Dionysins, 
agrees  with  it  in  the  mam.  The  auspices  are  mentioned  only 
in  the  case  of  Numa.  He,  as  well  as  TuUus^  Ancus  and 
apparently  Tarquinius  Prisons  is  King  by  popular  election 
and  sanction  of  the  Fathers,  i.e.  the  Senate^* :  Servius  with- 
out mandate  of  the  people  and  by  the  bare  acquiescence  of 
the  Senate^:  Tarquinius,  the  usurper,  without  either^.  In 
his  book  de  republica  Cicero  represents  Numa,  TuUus,  Ancus 
and  Tarquinius  Priscus  after  a  regular,  and  Senmis  after  an 
irregular,  election  by  the  People,  proposing  and  carrying  a 
lex  respecting  their  own  magisterial  powers  at  the  Curia te 
assembly  of  the  same  People^. 

In  the  later  times  of  the  Republic,  we  are  told  by  the 
same  author,  the  so-called  assembly  summoned  for  passing 
this  lex  curiata  was  merely  kept  up  for  the  sake  of  the  auspices, 
and  was  purely  formal,  not  being  attended  by  the  people, 
but  by  thirty  lictors  who  represented  them*^*:  origmally, 
he  says,  tiiis  was  really  a  second  meeting  of  the  same  people 
as  had  elected  the  officers  in  question,  meant  to  give  an 
opportunity  of  revoking  their  previous  favour.  Such  a 
second  meeting  for  this  strange  object  is  surely  very  im- 
probable, but  there  is  nothing  improbable  in  one  such 

•>  Id.  4.  8, 10.  38,  40. 

TAvy,  1.  18,  22;  SS,  S5.  In  the  fint  oaee  the  people  (pUhs)  paai  a 
vMolatton  {MUtm)  t»  Uank  sooeptiiig  any  nomliiee  of  the  Senate  (!•  17). 

M  ib.  41, 48, 4S.  So  Seeley  (Liyy^  p.  170)  translates  volunfaU  in  tlie  fint 
el  the  above  passages,  comparing  CSoero,  de  rep.  2.  21.  38. 

In  Dionysins,  4.  38  he  oaUi  a  packed  meeting  of  the  Senate^  before  the 

mmrler  of  his  father-in-law. 

"  Cicero,  de  rep.  2.  13.  26;  17.  31;  18.  33;  20.  35;  21.  37,  38. 
«>ft  aoero,  de  leg.  agr.  2. 11. 27;  12.  31 :  aee  generally  Mar.*  i.  p  6H. 
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mesting,  always  oomMoted  wi^k  the  augpioei,  bak  solMaqMii. 

to  and  confirmatory,  or  otherwise,  of  a  nomination  previously 
made  elsewhere.  The  so>called  lex  ouriata  de  imp&rio  has 
been  Bufficieiitly  dwelt  on  above  (p.  371}.  At  psesent  I  will 
sum  np  m]^  own  eondiuioii  as  to  the  gtneoal  ekotocal  power 
attributed  by  Dionysius  and  oAen  to  the  cniiate  assembly 
8,6  obscuxely  indicated  in  the  traditiona  of  regal  appoint- 
ment. The  conclusion  at  which  I  myself  have  anived,  as 
to  the  part  leally  played  by  the  people  in  these  electioiie,  if 
they  ever  existed  ae  such,  is  that  it  was  viitaally  mL  At 
the  outside  it  may  have  amounted  to  a  vague  popolar 
declaration  of  fealty  to  a  chief  already  appomted^  moet 
probi^iy  by  the  Senate. 

Ab  to  the  a^pcrintiXMiit  of  any  othev  officen  dmiag  the 
Regal  period  we  have  nothing  to  go  upon  bat  the  oleaily 
apocryphal  story  of  the  trial  of  Horatius.  I  must  not  antici- 
pate the  subject  of  perdtteUio  or  parric%diim  (see  Megiae 
l$9e8)y  bat  I  may  say  a  few  woxds  heie  upon  the  posnbie 
suggestion  of  popular  electaon  in  the  ease  of  the  iMUimrin 
'perduellioms  or  the  quAM^tores  parricidii,  both  of  which  offices 
are  evidently  extremely  old.  For  the  former,  this  antiquity 
is  proTed  by  the  very  anci^t  form  of  their  name^^  and  of 
the  formula  quoted  by  Livy,  the  metirieal  quality  of  whkh 
pmnts  to  a  tfane  when  writing  was  at  least  unftamiHar,  as  its 
contents  also  seem  to  place  it  before  the  regular  establish- 
ment  of  ^ovocatio^'^^,  I  do  not,  of  course,  set  equal  stose  on 
the  fumaUw  in  whieh  this  leho  of  primeval  piaotioe  is 
enshrined ;  but,  as  to  the  only  point  ^th  whieh  we  are  at 
present  concerned,  I  must  point  out  that,  however  a  repre- 
aeatation  of  the  two  original  tribes  may  be  surmised,  there 
is  not  a  tittle  of  evidence  for  eleetion  by  them.  The  i^point^. 
ment  is,  according  to  Livy,  solely  by  the  Sing;  whose 

Ck)r86en«,  i.  p.  268. 

li^,  1.  26.   ^  g^&emtij,  beloir,  the  artiolM  oa  Mtgiae  legea. 
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idedikm,  in  iftot,  'of  tlie  paxtioufaur  chaige  upon  wUch  the 

accused,  HoratiuB,  is  put  on  his  trial,  is  voluntary  and  very 
arbitrary:  on  pofriciddum  he  must  have  been  condemned. 

Theie^may,  as  was  suggested  by  Zumpt^^,  be  some  aigit* 
ment  pomble  icx  ^ectkm  of  the  ikmnmn,  as  zepraeentiiig 
l^e  two  olA  tribd  elegMntB,  umier  fermiamm  of  the  King: 
but  this  is  to  assume  the  existence  already  of  that  fully 
developed  officer,  at  a  doubtful  and  early  tame. 

The  saine  difficulty  applies  to  the  appointment  of  the  old 
quaeiiofes  forrioUUiif  an  appountment  which,  as  descending  to 
the  Consuls  fromi;l»  Kings,  is  directly  attested  by  Tacitus*®*, 
appealing  to  a  lex  curiMa  revived  in  the  early  republic.  The 
subsequent  history  and  functions  of  these  o£&cers  is  a  di£cult 
and  complicated  subject:  as  to  their  oiiginal  ezisteiice  and 
appointment,  I  see  no  feason  to  depart  from  the  view  of  the 
lex  curiata  given  above  that  it  was  a  foni^al  acceptance  by 
the  people  of  a  nomination  already  made  elsewhere;  whether 
by  PontilE  or  Senate  we  know  not :  the  nominators  mentiosied 
by  Ulpian,  or  his  authority  Qracchanus,  are  Noma  and 
Bomnlns.  See  generally  E.  B.  L.  §  17. 

These  very  ancient  ofl&cers  had  no  doubt  a  real  existence. 
On  the  other  hand  it  seems  waste  of  time  to  speculate  as  to 
the  popular  election  or  otherwise  of  the  hypothetical  trUnmuB 
or  chiel  of  an  independent  tribe  (§  12,  p.  402),  himself  an 
inference,  thoufrh  a  probable  one.  As  to  the  officer  of  that 
name  who  is  traditionally  represented  as  a  subordinate  to  the 
£ing«  there  is  no  question  of  election. 

On  the  whole,  the  alleged  electorcd  power  of  the  oomMa 
ei0iala  may  be  passed  by  as  either  mere  suggestions  based  on 
subsequent  republican  practice,  or  guesses  at  the  probable 
procedure  of  a  period  preceding  our  earliest  tradition. 

Zumpt,  Criminalrecht,  L  pp.  92,  93.    Cf.  generally,  E.  R.  L.  §  12. 
Tacitns,  Ann.  11.  22r  cf.  Tllpian,  Dig,  L  13.  1.  jpr. ^UOB  (le^)  XLon 
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Judioial  powen*  The  exuteiioe  of  a  regularly  allowed 
appeal  to  the  people,  and  their  practical  constitution,  as  a 
Court  of  first  instance,  for  criminal  justice,  belong  of  course 
to  the  beginning  of  the  Bepubjic :  but  something  of  the  kind 
must*  appoientlyy  from  the  f onmila  praerved  in  the  stoxy 
of  Horatius,  be  attributed  to  the  Regal  period.  If  it  is  to  be 
dated,  according  to  that  story,  before  the  Servian  reform, 
the  people  intended  must  have  been  the  comitia  curiata,  and 
the  trial  must  have  required  a  regular  vote  of  that  body. 
It  is  possible  that  the  whole  idea  of  trial  before the  people  " 
may  have  originally  depended  upon  a  primeval  principle  of 
sentence  executed  by  the  community  generally  upon  those 
whose  violation  of  Divine  Law  would  involve  a  curse  on  that 
community  if  left  unpunished*^.  The  alleged  employment 
of  provoeatiio,  in  the  particular  case  of  perdweUiio,  belongs 
properly  to  the  Tarquiniau  sovereignty  with  its  cruel  penal 
law,  ending  in  the  revolution,  and  the  substitution  of  an 
obligatory  right  of  provocatio  for  the  permissive  one  which 
may  have  existed  previously*^^ 

Legislative.  With  regard  to  any  general  legislative 
functions  of  the  cormtia  curiata^  the  particular  character  of 
the  lex  cunata  specially  so-called  has  been  already  considered, 
and  the  limited  powers  enjoyed  by  the  assembly  described^ 
either  in  that  act  or  in  the  one  wUch  endorsed  the  PontiFs 
decision  in  arrogalio,  see  above,  pp.  371 — 374.  I  do  not  deny 
the  possibility  of  others  even  during  the  arbitrary  regime  of 
the  true  monarchy,  which,  as  we  have  seen,  is  a  very  dis- 
turbing element.  Not  impossibly,  if  any  reliance  is  to  be 
][4aoed  on  the  stories  coming  at  least  from  the  dose  of  tliat 
rigimej  its  laws  were  more  like  true  J^es  regiacy  proclamations 
or  ordinances,  in  which  the  main  function  of  the  people  was 
to  hear  and  assent. 

«»  See  §  13,  p.  420. 

***  See  Msr.*  ii.  p.  11,  n.  3,  below,  p.  45S,  and  generally,  §  17,  Begiae  Ugu. 
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So  far  as  particulars  of  enactment  are  reported  to  us,  the 
initiative  is  represented  as  vested  in  the  King:  the  function 
of  the  assembly  being  restricted  to  the  ratifieatiion''^  of  laws 
which  he  joepam  and  pcopotuids,  subject  to  approval  hj 
the  Senate— a  body  of  adviseis  chosen  by  himself  and 
summoned  at  his  pleas ure"**.  I  have  hitherto  rather  quoted 
Dionysius  as  my  main  authority :  but  on  this  point  there  is 
a  consensus  of  l^al  historical  tradition  to  much  the  same 
effect.  Pomponins'^  makes  the  King,  in  proper  technical 
phrase,  bring  forward,  and  carry  before  an  assembly  of  the 
people,  leges  curiatae — the  term,  in  this  case,  having  apparently 
a  wider  scope  than  that  of  merely  conferring  or  confirming 
magisterial  power;  and  Tacitus while  speaking  of  the 
occurrence  of  leges  ewriatae,  for  the  latter  purpose,  eventually 
credits  the  King  with  unlimited  legislative  power,  of  which 
the  hrst  narrowmg  appears  m  the  projects  of  Servius  Tullius 
(see  end  of  §  16).  But  this  subject  belongs  more  properly  to 
the  head  of  rex  (§  15). 

Conclusion.  The  part  ultimately  left  to  the  assembly, 
whether  of  curiae  or  centuriae,  according  to  the  views  here 
adopted  is  not  large.  It  is  practically  little  but  a  veto» 
amounting  perhaps  at  the  outside  to  this^  as  in  ^t  it  is 
put  by  Mommsen — ^that  the  assent  of  the  assembly  was 
necessary  to  any  change  in  the  existing  law'^'',  I  should 
add,  any  such  change  as  could  not  be  eilected  in  the  ordinary 
wayof  administration^^  The  condition  of  previous  Senatorial 
approval,  which  is  made  by  Dionysius  a  great  point  of  dis- 
tinction from  the  practice  of  his  own  time'^  though  an 
important  reality  in  the  early  republic,  must  have  been  in 
abeyance  during  at  least  the  latest  legal  period. 

^  'EnxvpcQpf  BUmytiiu,  2.  U  oertainly  amimos  •&  jnitwtiTe  ebewhofOr 
wliether  understood  to  be  of  King  or  Senate. 

See  §  8,  p.  290.  ^  Dig.  1.  2.  2.  2, 

^  Ann.  3.  26.   Cf.  Plutarch.  Romuloi,  22.  I^e...v4fia«f  Tifdt  ir.T.X. 

Hiat.  (Dickson,  1901),  pp.  dSs^q. 
^«  See  f  16,  pp.  mmiq,.  -  7*  bee  |  8,  p.  297. 
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§  11.    ON  THE  DEVELOPEMENT  OF 
SOVSBEIGNTY  GJ&i^BALLY 

OncBorAL  and  mtaaduf  lormaliona  d  a  State,  p.  364.  Coneeptioii 
ol  a  State  md  SomeigQty  proper,  38S.  Sovereignty  literal 
maaning  366;  Bok^  ibb  Austin  and  Maine's  eritioiBm,  387. 
Devdopement  of  Sovereignty  by  union  of  functions,  388.  Legis- 
lative power  comparatively  late,  ib.  Instances  Anglo-Saxon 
and  Eoiimn,  389.  Hebrew  monarchy,  391.  Early  administra- 
tion of  juBtice,  393.  Judge  singular  or  plural,  394.  Priority 
of  Assembly  and  Senate  to  Monarohy,  395.  Greek  dyopd  and 
ftcvXrif  ib.  Date  of  Hesiod  oojiipared  with  Homer,  396.  Their 
difierent  points  of  view,  397.  Lateness  of  Sovereignty  proper  in 
general,  ib.  Early  histories  of  old  8tatoR,  398.  Corssen's  Pri- 
meval King,  399.  Subject  of  following  sections.  Tribune,  judge, 
fiaaiXtvs,  gerefa,  panHfex,  400. 

Original  «nd  Moondary  fbnnatloiui  of  m  State.  Tlie 
Doastittttkiial  tjoeBtions  dkenssed  in  this  and  the  f dlowii^ 

flections  are,  it  mtrnt  be  Temembeied,  merely  those  of  a  ve^ 
early  time.  In  the  historical  formation  of  new  States  before 
our  own  eyes,  or  those  of  our  immediate  forefathers,  internal 
and  BKtenial  ibotoxs  have  obviouslf  oombined  towaida  the 
nltiniKte  fesiilt;  but  probabfy  the  most  important  of  these 
is  the  antecedent  history  of  the  component  elements.  The 
tradition,  inherited  tendency,  or  poUticai  mstinct  of  the 
Bngbflh  coloniste  in  America  determined  their  original 
formation  into  certain  fonns  of  political  aamiation  lar 
more  than  either  the  ordinary  disputes  which  must  neces- 
sarily arise  among  such  colonists  themselves  or  the  pressure 
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of  the  Savages  and  the  French  power  from  without^.  The 
same  principle  applies  of  course  to  other  matters  besides 
the  formation  of  Sovereignty.  The  secondary  components 
of  a  modem  State  come  together  already  poBsessing  their 
settled  ralee  of  conduct,  or  law,  upon  most  matters  of  im- 
portance in  social  intercourse.  The  evidence,  then,  of  these 
later  instances  has  not  the  independent  value  possessed  by 
cases  of  the  original  formation  of  States. 

Gonoeptioii  of  a  State  and  Sovereignty  proper.  In 
speaking  of  the  developement  of  Sovereignty  at  Rome, 
I  must  be  understood  to  speak  of  the  developement  of  Sover- 
eignty ffcyper^  as  m  a  State,  and  also  to  assume  that 
Sovereignty  in  a  State  means  more  than  the  enjoyment  of 
mere  absolute  power  over  a  body  of  people.  The  existence, 
indeed,  of  such  power,  imless  vested  in  an  actual  majority 
of  the  body,  appears  to  me  impossible,  as  a  peimanence, 
without  some  reference  to  principles  which,  however  vague, 
meet  with  the  approbation  or  acceptance  of  the  body  gener- 
ally. I  do  not  propose  here  to  discuss  the  case  of  the  Hebrew 
Patriarchs  (see  §  5,  p.  160),  or  the  origin  of  the  ideas  of  Right 
and  Wrong,  which  I  believe  to  be  the  foundation  of  the  whole 
Social  Structure^,  being  themselves  derived  from  the  Social 
Instinct  of  Man^  What  I  now  assume  is  that  the  Sover- 
eignty of  any  enduring  State  must  include,  amongst  its 
essentials,  some  principle  of  the  Administration  of  Justice, 
dependei\t  on  those  ideas,  and  that  it  is  mainly  from  the 
developement  or  organisation  of  that  principle  that  the 
associalions  of  mankind  approximate  more  or  lees  nearly 
to  the  idea  oi  a  State,  and  Sovereignty  in  a  State,  properly 
so  called. 

*  Gnne  end  Mow,  FdiiioB,  pw  126;  BlvniMlili,  llieoiy  ol  the  State  (tr. 

ISOl),  pp.  266,  277. 

*  See  Hesiod,  Theog.  901,  on  6i^il%  as  tlie  Bouroe  ol  Good  Gnfltom,  Judge* 
meat  and  Peace.   Also  P.  J.  ppw  42^  43. 

*  Jmispnideiioe^  L  p.  9S. 

am.  25 
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Sovereignty  taken  in  its  bare  literal  sense  is  a 
supreme  power  residing  in  a  minority  of  the  members  of  a 
human  association.  It  is  a  mere  accident  that  it  has  been 
found,  as  a  matter  of  historical  fact,  at  one  time  oi  another, 
in  most  old  States,  concentrated  in  one  person.  This  is 
often  apparently  the  case  where,  from  circumstances  of 
migration  into  countries  previously  occupied,  the  state  of 
the  human  association  under  our  notice  has  been,  at  an 
early  period  of  its  existence,  one  of  War,  the  requirements 
of  which  are,  indeed,  throughout  considered  by  some  to 
constitute  the  immediate  genesis  of  Sovereignty  proper, 
at  any  time^.  But  such  sole  leadership  will  generally  prove 
on  examination  to  be  only  an  inchoate  or  partial  Sovereignty 
(see  §  12);  and  even  where  the  particular  authority  in 
question  has  gather*  d  into  itself  the  other  functions  which 
combine  to  make  up  the  general  or  complex  power  of 
Sovereignty  proper,  the, combination  in  an  individual  has 
not  always  been  very  stable  or  permanent.  (I  am  not, 
I  must  remark,  speaking  here  of  the  kind  of  permanence 
which  Bentham  and  Austin  require  as  a  condition  for  the 
existence  of  a  State  at  all :  their  reasoning,  on  that  point, 
appearing  to  me  unsatisfactory,  as  depending  on  a  very 
superficial  reductto  ad  abmrdum^.) 

Sole  Sovereignty,  then,  even  when  attained,  has  not 
been  historically  by  any  means  a  permanent  institution 
but  has  sometimes  had  to  give  way  to  the  plural,  but  minor, 
authorities  which  preceded  it,  revived  under  slightly  difierent 
forms ;  sometimes,  though  nominally  retained,  had  to  share 
its  powers  with  other  officials  in  such  a  manner  as  to  reduce 
it  to  a  government  nominally  "limited"  but  constituting  in 
fact  a  ''Corporate''  Sovereignty.  The  history  of  Rome, 
after  the  fall  di  the  Tarquinian  dynasty,  is,  I  betieve,  an 

«  JariaprndenoQ,  i.  164. 
•  ib.  p.  ISO. 
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example  of  the  fiist  case.  On  the  other  hand,  in  the  Teutonic 
settleis  in  Britain,  as  in  some  Oonl^ental  associations  of 

the  same  and  kindred  stocks,  an  oiigiually  sole  military 
leadership  has  been  developed  into  something  more  nearly 
resembling  true  Sovereignty,  perhaps  by  the  proximity  and 
example  of  the  Boman  Empire,  while  the  popular  assembly, 
or  rather  its  Council,  retains  considerable  part  of  the  powers 
once  belonging  to  it.  The  later  phenomenon  is  still  more 
observable  in  the  early  history  of  Iceland^^. 

Austin.  That  the  Sovereign,  whether  sole  oz  corporate, 
in  a  State,  is  the  only  source  of  law  properly  so  caUed,  is  the 
well-known  position  of  Austin :  law  being,  according  to  him, 
merely  the  command  of  the  person  or  persons  vested  with  the 
supreme  power  expressed  by  that  name,  over  their  subjects 
in  the  particular  State  concerned. 

A  modem  and  crucial  instance  of  the  inadequacy  of  this 
definition  of  law,  as  dependent  on  bare  power,  was  given 
by  Maine,  in  the  case  of  Eunjeet  Bingh,  as  an  absolute 
despot,  competent  to  issue  any  amount  of  arbitrary  command, 
but  who  never  would  or  could  have  dreamt  of  changing  the 
civil  (quasi-religious)  rules  under  which  his  subjects  lived*. 
It  is  possible  that  much  the  same  might  be  said  of  a  tribal 
leader,  such  as  Romulus  is  hereafter  depicted  (§  12),  of  the 
chieftains  of  the  Iliad,  or  the  Saxon  invaders  of  Britain: 
all  of  whom  I  conceive  to  have  had  their  rules  of  family 
relation,  their  canons  of  blood-feud,  in  fact  their  ^?t/xiaTe<? 
generally,  existing  prior  to  their  marauding  expeditions, 
though  as  yet  in  a  vague  and  undefined  form.  Terri- 
UmalUnf  does  not  seem  essential  to  the  existence  of  such 
rude  nascent  elements  of  law.  But  the  further  develope- 
ment  of  anything  resembling  either  a  lecral  system,  or  a 
State  properly  so  called,  I  believe  to  be  nurmaiiy  subsequent 

BluntschU,  Theory  of  the  State  (tr.  1901),  p.  263. 
•  Maine,  £.  H.  p.  382. 
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to  some  definite  local  gettkment,  soine  more  ox  lesB  loosely 
com|i8eted  principle  of  union,  and  some  oomparativelj 
xegnUur  administration  of  justice. 

Of  all  this  we  find  traces  in  the  elements  of  early  Rome, 
the  principle  of  union  being  community  of  religion,  the 
''laws''  badced  by  religious  sanctions^  and  the  administi^ 
tion  of  justice  conducted  under  the  control  of  a  common 
priesthood'. 

Developement  of  Sovereignty  by  union  of  functions. 
In  the  present  and  the  following  four  sections  1  propose  to 
treat  of  the  developement  of  that  general  power  called 
Sovereignty  with  which  Austin  starts,  and  which  rather 
constitutes,  to  my  mind,  the  crowning  stone  of  a  State 
properly  so  called,  by  the  union  of  functions.  And  I  have 
elsewhere  used  the  term  the  final  rex  or  King,  with  the 
express  intent  of  distinguishing  that  officer  from  the  occasional 
or  temporary  tribal  leader,  who  may  be  considered  as 
personified  at  Rome  by  the  iabled  Romulus;  although  most 
of  the  characteristics  of  a  true  or  complete  sovereign  aie,  m 
a  well-known  passage,  attributed  to  him  by  the  constitution- 
mongering  Dionysius.  (See  above,  §  10,  pp.  376—380.) 

Legislative  power  comparatively  late.  In  that 
centralisation  of  different  powers  included  in  the  modern 
idea  of  Sovereignty,  the  most  important,  according  to 
general  opinion,  of  the  functions  referred  to — ^the  Legisla- 
tive—is, in  all  probability  one  of  the  latest.  The  Jus 
Quir ilium  for  uistaiice,  judged  by  its  internal  cliaracter, 
would  appear  to  date  its  origin  from  a  time  when  the  ir'resi- 
dency  over  those  among  whom  it  obtained  must  have  been 
simply  that  of  a  Priest  or  Priests:  nor  is  the  replacement 
of  such  pre-existing  rules,  by  the  imposition  of  others, 
either  very  conceivable  or  borne  out  by  actual  tradition. 

*  Seeieefim(^9aiidl4,oa06fM,(6iifiiBaiidjpon^^^    A1ik»S  17  onihe 
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The  Judge  and  the  law  may  follow  the  Chief,  but  certainly 
oome  before  the  King:  the  Lawgiver  comes  last  of  all. 
In  some  nationfl  acootdingiy,  like  that  above  teiemd  to 
(p,  387),  real,  canadous  legislation,  or  the  laying  down  of 
new  rules  of  conduct,  as  distinguished  from  and  modifying 
previous  Custom,  seems  never  to  liave  been  reached  at  all, 
the  subject  body  or  bodies  being  left  to  carry  out  existing 
TttleB,  backed,  no  doubt,  by  the  common  understanding 
that  the  governing  power  will  interfere  to  support  their 
execution  if  necessary.  In  such  cases  the  law  is  tacitly 
recognised  by  the  Sovereign:  it  can  only  be  said  to  be 
imposed  by  him  through  the  juridical  ficti<m  that  what 
tiie  Sovereign  perndts  he  also  commands* 

loMtmoeB  An^o-Sazon  and  Romaa.  The  views 
here  expressed  are  not  merely  livpothetical.  or  based  upon 
some  isolated  survival.  The  greater  part  of  the  ^Desent 
section  is,  in  fact,  an  attempt  to  eke  out  the  somewhat 
scanty  evidence  which  we  have  for  the  position  maintained 
in  the  case  of  Rome,  by  distinct  indications  of  a  similar 
process  in  other  races  mostly  of  the  same  Indo-European 
group,  but,  in  one  temarkable  ease,  of  »u  eutitely  difEereut 
Stock. 

Under  our  own  Anglo-Saxon  princes,  a  previons  time  of 

judgement- books — not  volumes  of  reports,  but  tables  of 
model  judgements,  which  we  might  almost  call,  from  theu: 
predominant  subject  of  wergild^  scheduled  tarifb  of  homicide 
— may  be  confidently  inferred  from  the  earliest  specimens 
of  avowed  legislation®. 

A  parallel,  at  least  of  form,  may  be  fouud  in  the  so-called 
Royal  Laws  of  Rome,  which  although  they  may  come  down 
from  a  historical  monarchic  period,  the  TarqaimaHy  bdong 
actually  not  so  much  to  the  class  of  ^actments  as  to  that 
of  judicial  memoranda.    And  the  same  is  probably  true  of  the 

*  P.  J.  p.  92.  See  Thofpe  sod  Sohnid. 
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Oieek  $ifutrr€<:,  of  whicliy  however,  unlike  the  Roman  Begiae 

leges  J  we  have  no  definitely  reputed  fragments  remaining^. 

Traditions  of  primeval  legislation  may  appear  somewhat 
strange  evidence  to  adduce  for  a  pre-legislative  period.  Yet 
the  fabulous  and  extravagant  stories  told  of  the  autibois  of 
such  legislation  point  surely  in  that  direction.  Where  the 
legislature  is  (pace  Pais)  a  historical  fact,  it  will  generally 
be  found  that  the  work  is  really  a  codification  of  matter 
previously  familiar*. 

Express  statements  as  to  the  origin  of  nalional  law,  or 
part  of  ki  nation's  law,  in  custom,  while  they  support  the 
thesis  which  I  am  now  maintaining,  bear  rather  generally 
upon  the  origin  of  all  law :  but  the  tradition,  or  the  historical 
fact,  of  the  assent  of  the  whole  people  being  essential  to 
legislation,  wnder  a  Sovereigny  may  be  taken  more  particularly 
as  some  evidence  of  a  prelegislative  era  of  Custom,  nominally 
re  tamed  even  after  a  true  Sovereignty  has  been  established. 
Such  traditions  do  come  down  to  us  with  regard  both  to  the 
Monarchy  at  Rome,  and  the  early  monarchic  or  aristocratic 
governments  in  great  part  of  Greece^®.  The  case  of  Athens, 
after  the  changes  introduced  by  Cleisthenes,  must  I  think 
be  considered  a  new  departure  rather  than  a  survival:  the 
change  from  the  earlier  state  of  things  being  indicated  by 
Blnntschli's  description  of  it  as  (placing  the  ffovXij)  **moTe 
and  more  under  the  influence  of  the  masses^^" 

In  the  Continental  States,  akin,  to  our  own,  of  the  ifrankish 
race,  a  consent  of  the  whole  people  to  any  new  law  was,  at 
least  formally,  required  some  time  after  the  establishment 
of  a  very  powerful  Monarchy*^ ;  as  in  England  we  find  the 

See  P.  J.  p.  38.  •  BlnitaoliU,  llieoiy.  &c.  (tr.  1901),  p.  (SOS. 

»  Blimfeeobli,  6.  9.  p.  367;  6.  20.  p.  409. 

^  Oompeie  Blunteohli,  Lo.  p.  400  with  pb  462:  end  eae  P.  J.  p.  160k 
The  change  Is  more  fully  described  above,  §  9,  App.  pp.  340 — 342* 

1*  Baluze,  Capitularia.  i.  p.  394,  cap.  teit.  anni  803»  §  19  (the  words  aie 
quoted  in  BlimtsohU^    377,  n.  d). 
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popular  assembly  still  surviving,  for  the  same  purpose^ 

after  the  establishment  of  an  oigauised  legislative  body, 
although  gradually  narrowed  to  a  semi-legislative  senai- 
consuitative  council  oi  great  men^. 

I  have  cited  instances  from  nations  of  our  own  stock  in 
support  of  my  thesis,  that  the  power  of  original  legislation, 
which  is  certainly  one  of  the  chief  characteristics  of  Sover- 
eignty proper,  is  only  gradually  acquired. 

For  the  developement  oi  such  Sovereignty,  as  a  whole, 
the  best  instance  that  occurs  to  me  is  another  record,  coming 
from  a  non-European  breed.  It  is  surely  not  impossible  that, 
in  spite  of  differences  of  religion  and  race,  some  of  the  same 
internal  and  external  exigencies  may  have  been  the  operative 
cause  in  any  human  association  developed  into  a  Polity  or 
State  proper. 

Hebrew  Monarchy.  In  the  earlier  period  of  Hebrew 
history  the  supernatural  or  metaphorical  enters  too  largely 
for  it  to  be  read  literally  by  the  side  of  that  which  follows. 
But  in  what  seems,  on  the  whole,  a  fairly  historical  part  of  the 
national  record — the  books  of  Judges  and  Samuel — we  have  a 
continuous  account  of  what  possibly  lorrns  a  rough  type  of 
the  early  course  of  events  in  some  of  our  own  Aryan  States. 

In  this  case  we  begin,  when  the  curtain  rises,  with  a  loose 
association  of  tribes,  the  members  of  each  being  recognised 
as  related,  the  tribe  bearing  the  name  of  an  individual 
progenitor,  and  these  again  being  reputed  as  descending 
from  an  alleged  common  ancestor. 

These  tribes  are  connected,  in  a  slight  and  vague  way, 
partly  through  a  common  religion,  partly  through  a  somewhat 
intermittent  administrarion  of  justice,  and  an  occasional 
military  leadership  by  individuals  of  eminence.   They  pass, 

1'  StubbSy  C.  H.«  i.  pp.  143,  213,  300.  The  devobpement  of  the  King's 
jvdidtd  power,  after  the  CSooqiieBt,  is  aootlier  iii»tter»  for  whieh  see  P«  and 
M.  i  pp.  17, 18. 
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however,  snocessively  under  the  more  permanent  and  general 

influence  of  a  priestly  judse  of  special  sanctity,  next  of  a 
warrior  king  (who  is,  after  one  unsuccessful  experiment, 
a  persona  gratissima  with  the  officers  of  religion),  and  finally 
of  a  hereditary  royal  dynasty. 

This  case  is  no  doubt  complicated  by  the  direct  inter- 
vention of  what  is  called  Theocracy :  but  even  that  has  an 
important  bearing,  not  only  on  the  origin  of  Sovereignty, 
but  of  Ijaw  in  general.   Here,  as  in  many  nascent  States, 
the  apprehended  anger  of  Heaven  plays  a  great  part  in 
ensuring  conformity  to  the  rules  or  declarations  pronounced 
by  an  originally  half-sacerdotai,  half-judicial  authority. 
But  I  have  pointed  out  elsewhere^^  the  necessity  for  a 
supplemental  sanction  of  Human  disapproval,  on  the  part  of 
the  association  to  which  the  individuals  specially  concerned 
belong.    There  are  plenty  of  instances  of  this  in  the  early 
Hebrew  history.   Whatever  the  popular  belief  or  theory 
of  a  supernatural  support  to  the  primitive  rules  of  conduct 
observed;  in  practice,  the  maxim  '*Deorum  injuriae  Dis 
curae**  would  have  been  a  cvnical  anachronism,  nor  indeed 
could  such  rules  have  had  the  actual  working  existence 
necessaiy  to  bring  liiem  within  the  province  of  Jurisprudence 
at  all^  without  the  supplements  above  referred  to.   I  do 
not  postulate,  for  this  purpose,  a  regularly  centralised  civil 
authority,  which,  as  in  the  interesting  instance  cited  from 
India  by  Maine^*  generally  indicates  a  later  stage.  The 
priestly  judge,  who  appears  in  the  earliest  period,  often  lacks, 
so  far  as  we  can  see,  both  any  regular  appointment  and  any 
expressly  recognised  authority.    But  he  has  behind  him 
the  general  feeling  of  some  elementary  association  of  human 
beings,  which  causes  the  rule  on  which  he  bases  his  dedsion 
to  be  practically  obeyed.   And  it  is  the  deference  to  this 

^*  Jnrispradence,  i.  p.  90;  P.  J.  pp.  130,  155,  156. 

"  Jniispnidenoe^  i.  p.  60.  »  E.  L.  and  C.  pp.  SSoqq. 
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feeling,  whether  accompanied  by  religious  belief  or  not, 
which  I  regard  as  the  efficient  motive  for  obedience  to  the 
eailieat  rules  which  can  be  designated  as  nascent  Law. 

Early  adminiffferation  Jnatioe.  A  large  proportioii 
of  this  matter  is  obviously  connected  with  an  early  Crimmal 
cognizance  of  Crinips  as  Sins,  requiriner  atonement  in  the 
interest  of  the  community  exposed,  by  the  act  of  its  erring 
member,  to  the  anger  of  Heaven.  It  is  in  snch  fragments  of 
the  Regiae  leges,  coupled  with  legendary  stories — particnkrly 
these  centring  round  the  name  of  Numa—  that  we  find  what 
shght  indications  there  are,  in  Roman  story,  of  the  Priestly 
Judge  preceding  the  King,  an  order  of  things  more  clearly  evi- 
denced in  the  Jewish  History,  and  possibly  in  the  Greek. 

Of  the  anger  of  Heaven  incurred,  the  averting  of  that 
anger  through  the  medium  of  a  human  judgement,  and  the 
carrying  out  of  that  judgement  by  a  people  at  large  or 
individual  private  members  of  the  people  I  hope  to  shew 
direct  evidence  in  the  so-called  Laws  attributed  to  the 
early  kings  of  Rome.  In  some  other  cases  the  existence  of 
Religion  as  a  factor  in  early  Law,  would  seem  to  be  totally 
absent  from  the  state  of  things  of  which  we  first  ca  tch  sight. 
But  it  is  obvious  that  the  early  declaration  of  Wrong  or 
Penalty,  whatever  the  pretension  of  the  dedaring  body, 
sole  or  corporate,  to  Priestly  or  Prophetic  character,  must 
have  been  in  accordance  with  those  feeimgs  of  the  Society 
at  large  which  I  have  elsewhere  described  as  Positm 
Morality^^  to  render  them  efEective. 

In  all  cases  this  primeval  administration  of  Justice 
seems  to  occur  in  connexion  with  an  assetnbly  of  the  Ixxly, 
before  which  we  find  some  influential  person  or  persons 
declaring  what  is  right  or  fitting^^  for  the  case.   The  presence 

^  See  App.  to  1 0,  p.  848,  n.  144,  fto.        »  Jvaispeadinoe,  i.  p,  108. 
^  Jim,  see  ib.  i  p.  299.   Gf.  toa  the  antithesis,  to  any  idea  of  an  admin- 
Istcation  of  justice,  in  the  rude  condition  ef  the  Cyolopee,  Horn.  Od*  9. 112. 
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of  the  common  people  {hijfioi;  or  Xaol)  in  the  early  ''Courts/' 
if  we  may  call  them  so,  to  which  I  have  referred,  may  be  at  first 
siirbt  coDsidezBd  a  mere  matter  of  publicity  aimed  at  by  the 
Judge.  But  the  repeated  use  of  the  special  word  for  assembly 
{dyopa,  gathering,  from  ayeipo)),  associated  with  the  plural 
elders,  or  the  one  Headman,  m  the  declaration  (Sttcrf)  of  justice, 
points  to  such  declaration  as  being,  if  not  the  sentence  of 
a  people,  the  shewing^  with  their  assent,  of  what  seems  most 
right,  or  in  accordance  with  the  principles  of  Divine  justice 
(Oifita-refi)  to  them.  It  is,  no  doubt,  a  far  cry  from  the 
"sacred  circle"  (see  below,  p.  424)  of  Homeric  judgement  to 
the  Saxon  County  Court.  But,  in  spite  of  the  perplexing 
variety  of  grounds  alleged  for  ''Suit  of  Court,"  in  the  inter- 
esting passage  of  Maitland  on  this  subject^,  I  cannot 
avoid  seeing  something  of  the  same  motive  for  the  old  Greek 
and  the  old  English  usage.  A  little  more  must  be  said 
elsewhere  on  the  Homeric  trial-scene^;  to  which  however 
I  must  premise  a  few  remarks  of  a  more  general  character. 

Judge  singular  or  plursd.  The  single  judge  predomi- 
nates in  the  references  made  above  to  the  Hebrew  Scrip- 
tures: but  there  are  obvious  indications,  in  the  Psalms  and 
in  the  book  of  Job,  of  a  plurality  of  such  functionaries 
having  also  existed  in  the  early  Semitic  associations. 
Possibly  this  plurality  may  be  the  older  fonn  of  nascent 
Sovereignty  or  pre-Sovereignty.  We  find  undoubted  traces 
of  it  in  Aryan  races ;  and  such  an  order  of  developement  is 
of  interest  to  us,  as  agreeing  with  the  general  theory  of 
caalitum,  from  which  one  would  rather  expect  a  plural 
representation  of  the  coalescent  elements  in  a  common 
administrative  body. 

The  argument,  which  will  be  attempted  below,  based 
upon  the  history  of  the  word  fiaa&Kev^  does  however  raise> 

F.  and  M.  i  pp.  522—687. 
«  Below,  pp.  424,  i2e. 
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and  partly  depend  upon,  two  questions:  the  antiquity 
of  the  Senate,  which  evidently  bears  some  relation  to  the 
plurality  ot  judges;  and  tke  comparative  priority  of  the 
Hesiodic  and  Homexic  poemfi. 

Priority  of  Assembly  amd  Senate  to  Monarehy.  The 
popular  assembly,  and  the  Senate,  at  Rome,  are  represented 
to  us  as  institutions  of  Romulus :  but,  as  we  have  seen,  that 
name  indicates  an  absolutely  prehistoric  period.  The  im- 
portant Fontifioate  is  apparently  referred  to  the  second  king ; 
and  this  king  obviously  represents  the  first  beginning  of 
anything  like  a  civil  and  religious  organisatioru  while  his 
name  as  connected  with  the  oldest  family  law  and  the  most 
primeval  penal  sanctions.  Moreover  the  fact  that  the  Senate 
almost  directly  after  the  removal  of  the  tyranny  attained 
a  power  equal  if  not  superior  to  that  of  the  single  Sovereign, 
is  some  argument  for  a  prior  and  temporarily  depressed 
(see  §  8,  p.  297)  authority  of  that  body. 

Treated  more  generally,  the  comparative  priority  of  both 
the  general  assembly  and  Senate  with  regard  to  the  estab- 
lisliiiieiit  of  a  true  Sovereignty  is  a  matter  of  question.  It 
is  answered  in  the  negative  by  Corssen,  whose  theory  of  an 
original  King,  in  the  Indo-European  race  at  large,  is  given 
below  (p.  399)  and  further  examined  in  the  Appendix  to  §  15» 
As  will  be  seen,  I  venture  to  differ  from  him,  and  on  grounds 
independent  of  the  foreign  analogies  here  cited,  to  which 
moreover  an  instance  of  some  interest  may  be  added  from 
Teutonic  antiquity^. 

Greek  and  povXii.  As  regards  the  particular  rac^, 
whose  style  for  "King"  I  have  shortly  (§  13,  App.)  to  con- 
sider with  reference  to  the  origin  of  Sovereignty,  although 
the  ''assistance''  of  the  people  is  emphasised  above,  and  will 

M  The  judicial  admrnistratioii  of  the  Hundred  was,  aocoxding  to  one 
of  our  highest  hiBtorical  auttiorities,  probably  older  than  Royalty  in  England, 
possibly  older  than  the  flame  institiitioa  among  the  Salian  Ecankfl.  Stabb8» 
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be  more  fully  noted  hereafter,  there  is  no  special  inference  to 
be  drawn  from  the  names  of  the  popular  assembly  or  Senate : 
the  one  merely  indicates  that  the  meeting  isexpressly  brought 
or  called  together :  the  other  that  the  act  of  the  Goimeil  or 
oonncillor  is  one  of  personal  wiH  or  volition^. 

Date  of  Hesiod  compared  with  Homer.  Upon 
the  second  question  above  indicated,  the  comparative 
antiquity  of  the  Homeric  and  Hesiodic  poems — ^particularly 
the  most  interesting  of  the  latter— the  Works  and  Days — 
and  therefore  of  the  traditional  sentiment  and  feeling  which 
they  respectively  embody,  opinion  is  much  divided.  Modern 
criticism  tends  I  think  to  place  Hesiod  much  the  later.  The 
following  rather  different  view  was  suggested  by  the  inter- 
esting prefatory  remarks  of  the  late  Hr  Paley,  in  his  edition 
of  that  author. 

In  the  Homeric  poems,  particularly  the  Iliad,  the 
dominant  note  is  of  war  and  foreign  enterprise,  so  that  the 
chief  or  leader  very  much  overshadows  the  normal  system 
of  settled  life  (if  any).  But,  even  as  thus  overshadowed,  the 
popular  assembly  and  the  Council  shew  distinct  traces  of 
co-existence  with  the  martial  leader,  which  are  no)>  incon- 
sistent with  both  institutions  being  really  prior  to  or  coeval 
with  him.  In  fact  the  bare  coalition  of  independent  families, 
beyond  the  limits  of  the  kin  (maegth)  or  gens,  and  the  village 
commumty  or  tun,  would  seem  to  constitute  a  state  of  things 
in  which  the  mere  settlement  of  disputes  would  necessitate 
the  application  of  some  common  rules  of  conduct  amounting 
to  law.  Equally  urgent  will  be  the  penal  treatment  of  acts 
committed  by  some  individual  member  which  are  likely  to 
be  prej  nciicial  to  the  association  as  a  whole.  Of  both  classes 
of  jurisdiction  we  find  clear  traces  in  various  early  associations 
of  human  beings,  priot  to  anything  approaching  that  general 

^  8ee  CortliiB*,  p.  174  (§  1265)  h»  Ayop^  and  p.  049  (} S60)  for  jSovX^s 
abo  gmratty  above  §  8»  p.  280,  uftd  f  10,  p.  366^ 
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concentration  of  authority  called  Sovereignty,  though  they 
aire  laxely  found,  at  least  in  a  developed  form,  in  the  smailex 
or  intennediate  groups  (see  §  5,  p.  154;  §  9»  p.  329),  being 
wmaUy  merged  on  the  coaHtion  of  these  into  larger  associa- 
tions. The  general  crystallising  or  coalescing  mlluence  in 
early  Eonie»  it  is  here  endeavoured  to  be  shewn,  was  Beiigion ; 
but  this  was  by  no  means  necessarily  or  invariably  the  case 
in  the  formation  of  a  State. 

Differait  points  of  view  of  Homer  aad  Heslod. 
Whatever  be  the  real  date  of  Hesiod,  I  believe  some  of  the 
poems,  which  pass  under  his  name,  to  describe  an  older  and 
more  fnndamentalstate  of  things  than  the  Homeric  Monarchy, 
or  chieftainships.  The  WorksandDays  semes  in  point  of  view, 
to  bear  the  same  relation  to  the  main  part  of  the  Iliad  and 
Odyssey  as  Piers  Plowman  to  Chaucer**.  In  the  latter  we 
find  the  genial  and  picturesque  hie  of  the  wealthy  and 
powerful :  in  the  former,  the  toil  and  hardship  of  the  people, 
with  the  deep-lying  structure  of  earlier  times  preserved  in 
their  homely  ways  and  everyday  institutions.  The  differ- 
ence of  the  two  is  rather  in  point  of  view  than  in  date  or 
priority  of  subject  matter. 

Faley,  indeed,  following  Colonel  Mnre,  considers  this 
difference  due  to  the  varying  temperament  of  the  race  de- 
scribed— the  Ionic  or  Pelasgo-Greek,  and  the  European  or 
Hellenic^ — but  I  do  not  think  this  suggestion  is  necessary, 
or  very  easy  to  make  out.  I  would  rather  leave  it  that  they 
axe  two  phases  of  the  same  society. 

Lateness  of  Sovereignty  proper.  I  am  here,  how- 
ever, trenching  on  the  subject  of  a  sort  of  "society  "  to  be 
inferred  prior  even  to  the  Homeric  chieftain^;  whereas 

Apparently  a  "state  of  things"  (scarcely  an  approximation  to  a  Stata 
or  Political  Society)  recognised  in  some  sort  by  liiucydidtia  (1.  3),  piior  to 
the  ohiiaftaizL  "Helleii  the  aon  of  Deucalion." 

Frobab!^  Tvmm  wonld  bd  «  better  compaciMii  than  LaoglaBcl 

Paley,  Httdod,     ziL        »  See  abo^  p.  S86. 

m 
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1  am  at  present  simply  concerned  with  his  priority^  and  that 
of  the  Eriest  Judge,  or  Senate  Judges^  to  that  geaeial  and 
pennanent  power  called  Sovereignty,  which  constitutes  the 
coping-stone  of  a  State ,  and  which  I  take  to  have  heen  only 
attained,  at  Rome,  in  the  Tarquinian  dynasty. 

The  ultimate,  or  immediate,  foundation  of  that  power 
was  probably  there,  as  elsewhere^  mainly  due  to  external 
needs,  such  as  War,  which  generally  requires  that  the  power 
of  the  association  should  be  concentrated  in  one  pejson^®. 
But  there  are  mternal  evidences  which  lead  me  to  the  con- 
clusion that  the  Pontifical  power,  which  was  per  se  religious, 
and  only  consequently  judicial,  preceded,  and  was  developed 
into,  the  Monarchy.  It  must  be  remembered  that,  as  a 
general  proposition  Sovereignty  is  not  necessarily  sole,  and 
that  it  is  rather  in  the  concentration  of  functions  than  of 
persons,  that  we  have  to  trace  its  proper  origin^. 

Early  historlefl  of  old  States.  The  view  here 
adopted  as  to  the  genesis  of  a  State,  and  Sovereignty  proper, 
runs,  it  must  be  admitted,  somewhat  counter  to  most  ancient 
traditional  Uterature.  But,  as  to  this  source  of  information^ 
we  must  remember  of  what  the  so-called  early  history  of 
ancient  States  really  consists.  The  legends,  which  furnish 
his  material  to  the  writer  of  such  "history,'*  are  mostly,  as 
we  see  in  the  case  of  Kome,  composed  of  the  exploits  of 
individuals,  whether  origmating  in  native  ballad,  foreign 
(Greek)  romance,  or  venal  heraldry^**. 

Dealing  primarily  with  national  heroes,  or  the  supposed 
ancestry  of  noble  patrons,  they  will  generally  give  a  positively 
misleading  impression  as  to  the  homely  beginnings  of  a  State. 

^  See  Salmond,  Jurispnidenoe^,  p.  94,  This  appears  to  be  the  case  with 
the  first  king  of  tl^c  Hebrews:  pos&ibiy  with  the  he&ds  of  the  so-called 
Heptarchy  in  England. 

Th6£»  will  be  treated  in  detail,  under  the  headed  of  tnbunus,  poniijtx 
and  rex  in  §  12 — 16. 

See  Sounw,  pp.  30,  40. 
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Such  legends  belong  to  a  time  when  Royalty  or  permanent 
Chieftamship,  at  least  comparatively  great  accumulation  of 
wealth  and  power  in  few  kands,  has  been  already  establiehed. 
This  most  at  first  sight  blind  us  to  the  possible  existence  of 
a  previous  condition,  which  can  on  enquiry  be,  in  many  cases, 
definitely  predicated  with  a  considerable  degree  of  certainty. 
The  general  impression  for  instance  given  by  the  Homeric 
and  the  early  English  poetry  would  be  that  Monarchy  was 
a  primeval  institution  with  the  Hellenic  and  Teutonic 
races. 

Corssen's  Primeval  King.  This  is  the  view  accepted 
by  Corssen,  who,  in  an  interesting  passage  of  his  main 
etymological  work,  deduces  from  the  derivation  of  the 

word  rex,  and  similar  words  in  languages  of  the  old- 
Indian,  the  Hellenic,  the  Graeco-Italian,  and  the  Teutonic 
races  this  conclusion: — that  the  institution  of  Boyalty — 
a  law-adnmustenng,  however,  not  a  despotic,  Boyalty — ^is 
in  these  races  primeval,  or  at  least  was  in  existence  before 
their  separation^. 

I  much  doubt  if  this  conclusion  can  be  very  securely 
established  even  on  etymological  grounds:  it  is  certainly 
contrary  to  some  results  of  archaeological  investigation. 
It  does  not  appear  to  be  accepted  by  Jhering,  either  as  to 
his  general  mother-nation  of  Aryans,  or  in  bis  particular 
view  of  the  Teutonic  and  lioman  stocks^^ ;  and  most  of  the 
traditions,  upon  which  Ooissen  relies,  appear  to  me  to  be 
sufficiently  accounted  for  by  the  existence  of  Chieftains  or 
temporary  leaders,  such  as  are  contemplated  in  the  next 
section,  where  the  different  old  names  for  Headman,  as 
distinguished  from  Kex,  are  discussed.  For  rex  itself,  and 
the  more  particular  discussion  of  Corssen's  theory,  see  §  15 
and  the  Appendix  to  §  15. 

« 

^  OoEtteii*,  L  pp.4Sl,462.  See  my  $12,  |ip.4b02,408,  uid  App.  to  §  15. 
^  Oomgm,  howmr,  bis  SvoLotioii,      (tr.  Braokar),  pp.  25  and  826. 
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Subject  of  the  three  or  four  following  sections.    I  pass 

in  the  foliowing  sections  to  a  more  particular  consideration 
of  the  Roman  elements  of  Soveieignty  which  I  consider  to 
be  fused  in  the  ultimate  rex,  together  with  a  bhef  lesumi 
of  the  reputed  f  imetions  of  that  officer  and  a  short  note  or 
Appendix  on  Corssen's  original  King.  To  the  section 
treatmg  on  the  hrst  oi  the  elements  referred  to,  (ribuimg, 
is  added  an  Appendix  of  other  Indo-finropean  names  for 
Chief  or  Leader,  which  appear  to  me  to  approximate  more  or 
less  nearly  to  the  Roman  name  and  idea.  Among  these 
the  introduction  of  the  Greek  j^aa-iXev^  has  been  already 
explained  (above,  p.  394) ;  but  I  feel  that  I  ought  to  apologise 
for  the  insertion  of  the  much  debated  Anglo-Saxon  reeve 
or  gerefa,  as  the  suggested  origin  of  this  name  and  office 
depends  upon  a  questionable  theory  of  my  own.  The  samo 
apology  appUes  also  to  an  addition  to  the  section  on  the  , 
Roman  pantifex  of  some  remarks  upon  an  office  and  name 
of  equally  disputed  origin,  the  Fianldsh  seabinuB  or 
echevin, 

Pontifex.  I  must  apologise  for  the  space  devoted  to 
the  subject  of  pontifex  as  well  as  for  a  certain  amount  of 
repetition  on  the  functions  of  this  office  which  largely  overlap 
those  of  the  eomitia  eufiaia.    On  the  meaning  of  the  name, 

as  I  have  the  misfortune  to  differ  toto  caelo  from  the  explana- 
tion usually  adopted,  I  am  obliged  to  speak  at  some  length 
in  defence  of  what  I  feel  is  a  very  slend^ly  supported 
suggestion. 
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Comparatively  late  developement  of  sovereignty  at  Rome,  p.  401.  Tri- 
IninuSjpoTitifex^  rex,  ib.  Connexion  with  the  three  old  tribal  elements, 
402.  Trihv.nn.s  generally;  trihuium  and  trihvpte,  ib.  Tribunate 
of  the  fM>s,  404.  Romulus'  iribuni  and  the  tnlyunus  celervm,  ib. 
TribwU  fiiiMiiim  and  triburud,  405.  Conclusion,  406.  Corssc^n's 
primeva]  klflg,  ill.  Appendix,  Early  names  of  people  and  head- 
man, 407. 

Comparatively  late  developement  of  Sovereignty 
.  at  Borne.  The  oiiginal  constitution,  or  pre-con^titutional 
condition,  of  Borne  was  probably  a  loose  kind  of  federation, 
wbich  might  be  called  an  aristocratic  democracy^.  The 
sole  Sovereignty,  which  undoubtedly  preceded  the  Republic^ 
was,  according  to  the  view  here  adopted  (§  11,  p.  398)  a 
compaiatively  late  developement,  compounded  of  earlier 
offices  wbich  did  not  amount  to  Sovereignty  proper.  These 
inchoate  Headships  I  propose  to  identify  with  the  names  of 
trihunus  and  porUifez:  the  ultimate  developement  with 
that  of  rex. 

It  is  probably  in  the  semi-coherent  stage  of  a  military 
association  connected  with  the  first  of  these  names  that  a 

tribe  oi  folc  gives  itself  or  receives  from  its  neighbours  the 
specific  names  considered  above  (§  6,  App.  p.  254).  Members 
of  such  tribes,  arriving  in  England  apparently  together,  were 

■  ^  AfiBtooratIo,  in  bo  far  as  those  lamily  associations,  which  had  reached 
tliA  foBer  developement  ol  the  paternal  system,  held  tfaemselyee  superior  to 
those  which  had  not,  eren  hefore  the  distinct  separation  of  a  certain  ring  of 
funilies:  demoomtio,  in  the  evident  equality  of  these  faroitiee  as  between 
themselves  (see  1 7). 

am.  26 
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subsequently  scattered  through  the  country  which  they 

acquired,  and  the  process  of  coalition  began  anew.  With 
tiie  subse(^uent  formation  of  the  English  petty  kingdoms, 
theii  association  into  one,  and  its  final  conquest  by  the 
Noimans,  I  have  little  to  do,  as  they  do  not  suggest  very 
definite  Roman  parallels.  The  growth  of  English  law  and 
its  subsistence,  to  great  extent,  under  a  powerful  autocratic 
magistracy,  are  interesting  subjects  of  general  Jurisprudence 
but,  in  themselves,  rather  peculiarly  national  phaenomena. 

Connexion  with  the  three  old  tribal  etanents. 
I  do  not  propose  to  assort  these  approximations  to  Sovereignty 
definitely  between  the  three  racial  elements  indicated  in  §  6 ; 
but  they  certainly  do  appear  to  be,  in  the  above  order — 
tribumUt  pontifeso,  rex — ^more  particularly  connected  respec- 
tively with  the  three  tribes,  Ramnes,  Tlties  and  Luceres*. 
The  separate  consideration  of  the  functions  attributed  to  the 
tubes  designated  as  above  may  throw  considerable  light 
upon  the  final  rex  of  the  Roman  populu$,  in  the  Tarquinian 
Royalty,  and  upon  the  succeeding  republican  offices,  into 
which  that  dignity  was  resolved.  I  shall  therefore  proceed 
first  to  consider,  in  more  detail,  the  first  digmtary  of  the 
three,  a  subject  already  partially  treated  in  the  section  on 
the  Romulian  tribes. 

Tribunus  generally,  tribntnm  and  trilmere.  Tri- 
hunus,  as  has  been  intimated  above  (§  6,  pp.  231,245),  must  on 
etymological  analogy,  have  originally  meant  the  Oificer, 
probably  the  Headman  or  Chief,  of  a  tribus.  I  have  dealt 
elsewhere  (App.  p.  406)  with  the  conclusion  which  has  been 
drawn  from  the  particular  connexion  of  this  name,  and 
others,  with  that  of  the  tribe  or  people;  but  may  here 
anticipate  the  conclusion  at  which  I  myself  have  arrived 

*  See  Muirhead,  §  1,  with  which  this  view  is  generally  in  agree- 
ment. On  Jhering's  tabulation  and  my  reaaon  for  cMexing  from  it  see  §  6, 
p.  234. 
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from  a  oonsideration  of  the  varioiui  facts  historicany  con- 
nected with  the  name  and  office  at  Rome,  which  is  to  this 
efiect :  that  the  name  in  question  represents  in  its  natural 
and  (Niginal  usage  the  military  element^  and  the  military 
element  (mly  (see  however,  p.  412)  in  that  joint  product 
•which  we  call  the  Sovereignty  of  a  State.  For  the  more 
advanced  constituents  of  what  we  may  properly  regard  as 
a  perfect  State  or  political  organisation^  at  Borne,  we  must 
look  elsewhere.  We  rather  find  them,  according  to  my  view> 
in  the  curiae  or  grouping  of  curiae  and  their  sacerdotal 
presidents  the  pontifices^. 

The  somewhat  heterogeneous  character  of  the  functions, 
&c*  associated  with  the  word  tribunus,  and  others  connected 
with  tribusy  in  historical  times,  is  a  decided  difficulty.  This 
seems  to  me  to  arise  partly  from  that  extraordinary  and 
anarchical  institution  the  tribunate  of  the  jjlebs,  partly  from 
the  employment  of  the  word,  and  political  division,  trihits 
in  the  Servian  constitution  under  an  entirely  different 
signification  from  its  original  meaning  in  the  so-called 
Komulian  triad.  It  is  to  this  latter  cause  that  I  attribute 
the  word  trihutum,  the  tax  payable  thbutim^^  and  trihuere 
(above,  §  6,  p.  245)  which  in  my  opinion  can  only  refer  to 
the  later  local  tribes,  though  Mommsen,  on  the  evidence  of 
Dionyi^us*,  as  I  venture  to  think  erroneously,  sees  a 
connexion  with  the  old  f^eviKal  rather  than  the  tottikcU 
(pvXai, 

'  See  Jmjepnideiioe,  i.  p.  161. 

<  See  below,  fH  13, 14,  abo  Mointneen,  Trilnu,  10.  Fov  a  ccmiparisaa 
with  the  Village  CkMnmiuity,  above  §2,  pp.  22, 23;  $8,  p.  286;  §d,p.329, 

App.  p.  364,  &c. 

«  Varro,  L.  L.  5,  181. 

•  Mar.'  iiL  p.  109,  n.  2.  The  jwissage  of  DionysiuB  is  4.  14.  The  qnasi- 
Eti/mologie,  as  Mommsen  calls  it,  of  Livy,  1.  43  proves  nothing  one  way  or 
the  other.  The  word  trihuere,  to  my  mind,  points  rather  to  a  distribution 
of  burdens  among  tribes  (plural)  than  to  any  assignment  of  territory  among 
the  members  of  a  tribe  (siogidar). 

26-^2 
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As  to  the  trilnuiaita  of  the  Helw,  I  will  not  anticipate 
my  speeial  teetion  on  that  rahjeot  further  than  to  say  that, 

as  soon  as  that  body  is  recognised,  or  begins  to  recognise 
itaelf,  as  a  distinct  militant  organisation^  the  old  general 
idea  cl  a  Chieftain  inierred  as  above  (p.  403)  becomes 
obviously  appropriate  fox  its  champions  or  leaders. 

Romulus'  trlbuni  and  tribunus  celenim.  Dionysius 
represents  original  iribum  as  placed,  by  the  universal  founder, 
over  the  three  old  tribes  as  leaders,  ^e/tove?.  The  word  is 
evidently  military,  ^ongh  connected  with  an  encomium  upon 
Komulus'  organisation  generally,  for  its  self-sufficiency  both 
in  peace  and  in  war.  The  same  word  is  used  of  the  head  of 
his  body-guard,  whom  Livy  and  Dionysius,  in  the  account 
of  his  institution,  tzeat  as  under  the  command  of  Bomulus 
himself;  but,  at  the  end  of  the  Boyal  period,  spring  upon  us 
as  an  independent  commander,  tribunus,  a  magistracy  held,  as 
it  happened  (forte),  by  the  serviceable  Brutus  at  that  par- 
ticular time'.  It  is  unnecessary  to  go  into  the  tissue  of 
inconsistent  stories  connected  with  this  name,  or  into  the 
probable  confusion  of  this  tribunate  of  the  oeleres  with  the 
I'mrecov  Tjyefioviaheld  by  the  founder  of  the  Tarquinian  family 
under  Ancus^.   The  V  magistracy ' '  of  Brutus  looks  like  being 

'  Dionysius,  2.  7, 13 ;  4.  71 :  Livy,  1. 15, 59.  See  PomponiuB,  Dig.  1.  2,  2. 3, 
as  to  the     <rt&untcia  by  which  the  Tarquins  are  ezpelledL   InGcero,derep.  ' 
S.9(k4S»Bmtn8ii  speoiaUydMigiiafeedMjm^^  SeeBbr.^Lp.  1S4^il  I.  . 
'    '  Dionjraiiii,  3.  41;  4»  6.  The  oovunonptMe  ckrivation  of  cdent  from 

muui  of  that  name,'*  pfomoted  to  tiuBohaige  for  IdDing  Bemue  (SorviiiB, 
ad  AeiL  11.  603  and  Festiu^  P.  p.  55,  Cdtrea),  wUoh  BIoiiTaliu  attrilmtea 
to  Valeriiu  Antiaa,  does  not  in  iteelf  concluBively  indicate  to  wliat  arm  tliia 
gOMd  belonged:  hut  their  second  iiama<Btiny,H.N.  33.  2.  9)  flexuntea  or  flexu- 
mines,  which  has  the  ring  of  a  genuine  antique,  may  be  taken  to  back  Featna* 
statement.  (I.e.)  of  their  identity  with  the  later  equites.  A  third  synonym 
trosetUi  preserved  in  the  same  passage  of  Pliny,  and  referred,  after  the  old 
foshion,  to  the  capture  of  "a  town  of  that  name,  '  mnst  be  traced  to  a 
"joy-ride"  of  the  nurselings  of  Troy  (see  on  Ascanius  yftsiiim  in  the  Aeneid) 
probably  reproduced  in  the  decuraio  of  the  imperial  period.  See  however 
the  SohoUnm  on  PeiBius,  1.  81  and  Jahn's  note.   (Perdue,  pp.  100,  267.) 
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devised  impromptu  to  give  him  a  eonstitutioiiAi  nght  of 
calling  the  People  together ;  and  the  le»  tHbufuMa  of  Pom- 
|>oniu8  (n.  7)  is  a  mere  anachionistio  anticipation  of  late 

republicaii  practice.  The  impression,  however,  conveyed, 
on  the  whole,  by  this  part  o£  the  story,  as  well  as  by  other 
scattered  notices,  is  that  we  may  regard  the  tniunuB  c^emm, 
of  the  regal  period,  as  not  merely  an  ordinary  military 
commander  but,  on  occasion,  a  sort  of  alter  ego  to  the  KinL^ 
This  duaUty,  which  Mommsen  somewhere  compares  with 
the  position  of  Dictator  and  rMgister  equUum^,  is,  to  my 
mind,  one  of  the  many  indiieations  pointing  to  an  original 
coalition  of  two  tribes,  having  possibly  two  originally  inde^ 
pendent  tribuni.  I  must  however  admit  that,  in  all  on? 
traditions  of  the  E.egal  period,  the  tribunus  oderutn  appears 
merely  as  the  King's  lieutenant,  and  Mommsen  himself, 
adhering  to  traditional  Bomnlian  toiplicity,  holds  that 
Brutus  is  but  one  of  three^*'.  In  any  case  the  office  is 
obviously  conceived  as  one  of  military  leading,  which  is 
confirmed  by  the  tribuni  militmn  used  in  the  Republic 
to  defer  the  concession  of  the  Consulate  proper  to  the 
Plebeians,  and  by  the  quite  latterday  Oolonelship  of  a 
legion  which  Horace  was  unlucky  enough  to  hold  at  Philippi**. 
The  word  taribunal,  too,  although  used  in  a  more  general 
sense  afterwards,  was  no  doubt  originally  the  Chieftain's  seat 
of  judgement" 

*  Msr.*  iL  p.  17S,  n.  3,  and,  if  oonaideied  Any  additional  auihotily,  LydiM, 

de  Magg.  1.  37. 

Msr.  ii.  p.  177.  See,  for  Mommaea'a  general  belief,  iii*  pp.  d5 — 97. 

"  Odd.  2.  7.  10. 

"  Dionysius  (8.  45)  calls  it  rb  aTparvyLKop  ^ij/xa,  in  a  passage  where,  as 
it  is  said  of  Coriolanus  in  the  famous  scene  with  his  mother,  ffrpcirTjyiKoi' 
most  be  taken  in  its  direct  and  original  sense.  In  the  oonnezion  of  tribunal 
with  the  Pfaetor,  we  must  remember  that  this  office  once  belonged  to  the 
two  Headmen  of  the  Bepnblio,  as  Leaden.  The  objection  of  Afommaen, 
Hsr«  it  96,  n.  2,  as  to  tiie  rmnng  of  aoldieiB  merely  relets  to  late  lepuUioaa 
piaotioSb 
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Conolusion.  I  am  of  opinion,  therefore,  as  above 
stated  (p.  404)  that  the  tribunate,  however  it  may  have 
been  leprodnced  or  contmned  in  other  forms,  was  in  its 

origin  merely  a  military  chieftaincy,  possibly  temporary 
and  only  approximating  in  a  comparatively  slight  degree 
to  true  Sovereignty.  The  independent  chief  of  an  originaUy 
independent  tribe  is,  it  is  trae,  purely  an  inference  (§  10» 
p.  381),  though  a  very  probable  one. 

The  case  is  different  with  the  office  coming  next  under 
our  notice,  out  of  which  I,  with  many  others,  believe  the 
supreme  authority  to  have  been  more  particularly  evolved. 
It  is,  moreover,  deserving  of  our  special  notice,  as  that  of 
the  officers  whom  we  must  clearly  connect  with  the  custody 
as  well  as  the  administration  of  the  earliest  Roman  law,  to 
whose  records,  in  fact,  our  Eoman  constitutional  writers 
owed  their  most  genuine  relics  of  the  primeval  theory  and 
practice  of  their  country. 

Of  Corssen's  primeval  King  I  have  spoken  above 
(p.  399),  but  a  few  words  on  that  subject  will  be  added  when 
I  come  to  consider  the  Boman  rex  in  particular. 

A  few  old  names  for  early  rulers  or  headmen  are  some- 
times adduced  in  support  of  Corssen's  theory,  and  are  added 
in  the  Appendix  to  the  present  section,  as  several  of  them 
bear  a  close  resemblance  to  the  etymological  meaning,  if 
not  to  the  popular  acceptance,  of  the  word  triinmuB, 
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Eablt  names  of  people  and  headman 

Tribuimu,  ikMoMf  fto.,  p.  406.  HtntogOp  eyn^ng,  brehoeakkh  400. 
Postpone  fitufikwi  and  other  Gieek  names,  ib.  Oer^a,  ib* 
QrjginAl  ImiotioiiB  and  derivation  of  name,  410.  Tun,  gerefa  aa 
eizaotoi;  reafian,  ib»  Not  a  meie  bailiff,  411.  Hnndied  and  mdUua, 
ib.  A  military  leader:  also  judicial,  412.  Bylaws,  hurh'gerefa, 
413.   Head  of  a  troop,  414. 

Some  light  is  thrown  on  the  sabject  of  the  developement 

of  Sovereignty  by  a  comparison  of  the  difterent  old  names 
which  have  been  employed  to  designate  a  people,  or  union 
of  tribes,  and  its  headman.  The  former  have  been  dealt 
with  already  in  §  10,  pp.  357,  358:  the  latter  will  come 
mider  the  heads  of  tribunus^  pontifex  and  rex  for  more 
detailed  and  particular  consideration. 

As  to  the  generic  name  of  a  people,  the  meaning  of 
muUUude,  which  appears  rather  to  be  established  for 
that  larger  body,  as  distinguished  from  a  tribe,  may  indicate 
merely  this  vague  and  general  notion,  but  is  possibly  better 
accounted  for  by  a  definite  contrast  of  the  general  national 
gathering  (see  §  10,  p.  356)  with  the  smaller  Comicil  of 
Elders,  which  is  evidently  a  very  early  institution  in  any 
old  nationality. 

With  regard  to  the  first  of  the  three  heads  above 
mentioned,  I  may  briefly  resume  the  general  results  of  my 
enqnines  into  Roman  tradition  and  practice  connected  with 
tiie  name  tribune,  &c.  as  bearing  upon  the  developement  of 
Sovereignty  (see  above,  §  6,  and  the  present  section).  I  am 
distinctly  inclined  to  regard  this  word  as  merely  indicating 
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one,  and  probably  the  earMest,  constituent  of  the  general 

power  intended  by  Sovereignty,  viz.,  that  of  chieftain  or 
military  leader. 

Judge.  Moze  significant,  however,  for  my  present 
purpose,  as  indeed  for  any  general  enquiry  into  the  origin 
of  Law,  State  and  Sovereignty  is  the  difierent  function  or 
qualification  of  Judge.  This,  as  I  shall  endeavour  to  shew, 
is  at  Rome,  as  in  the  important  case  above  ref  erred  to  (p.  393), 
derived  from,  and  secondary  to,  that  of  Priest.  But  the 
direct  passage  of  Judge  into  the  fnnetion  of  King,  finds  its 
beat  illustration  in  a  difficult  word,  from  the  cognate  Greek 
stock,  a  word,  I  admit,  of  questionable  derivation,  but 
which  has,  from  a  comparison  of  imdoubted  meanings  in 
Homer  and  Hesiod,  a  peodliar  valne  for  the  question  now 
under  consideration.  It  is  placed,  for  convenience,  under 
the  head  of  -pontifex,  though  it  belongs  rather  to  the  present 
appendix  as  lacking  the  special  religious  signification  of  the 
R(nnan  word^  and  beii^  probably,  like  t/ribunua  and  the 
suggested  parallel  of  reeve  more  distinctly  connected  with 
early  secular  authorities  whether  of  the  Senate  or  of  the 
assumed  original  Host. 

Tribunus  is,  in  strictness,  only  the  man  or  officer  of  the 
ifibusi  that  he  is  their  Head  or  leader,  is  a  matter  of  infer- 
ence, though  a  probable  one.  The  same  remark  applies  to 
thiudans  the  (Jothic  name  for  King  or  Prince,  indicating 
the  like  connexion  with  tJiivda  which  appears  to  designate 
the  larger  body  of  a  collected  people  (see  §  10,  p.  358;  §  11, 
p.  395).  A  somewhat  similar  derivation  of  the  word  King 
from  cyn-ing  was  formerly  accepted,  but  is  not  now  in 
favour^*.  A  fanciful  argument  as  to  the  dependence  of  the 
officer  upon  the  prior  people  or  tribe  has  been  drawn  from 

The  explanation  cliild  of  the  kin,  or  race,  appears  to  be  favoured  by 
Kemble^,  i.  p.  152,  but  he  ends  by  deriving  the  word  directly  from  thoadjeotive 
cynt't  generomut  which  is  the  view  ci  Sohmid  and  liebeniuuiii. 
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some  oi  these  words^^  but  not  much  leiuince  can  be  placed 
upon  it.  All,  for  instance,  that  we  can  praWj  as  to  tnibunfis 
is  its  general  mUitafy  character^.   This  character  is  expressed 

in  the  name  heretoga  (which  is  translated  dux  by  Bede)  said 
oi  the  legendary  Saxon  chieftains,  Hengist  and  Horsa,  who 
b^;m  the  conquest  of  Bntain^^^.  Other  invaders  bear  a 
name  significant  rather  of  age  and  the  consequent  authority 
as  members  of  council*.  Bretwealda,  perhaps  only  said  of 
Kings  enjoying  or  affecting  some  general  supremacy  in 
England,  is  usually  supposed  to  denote  merely  extended 
govemment^*^  The  difficult  Ghreek  word  ^oo'^Xd^  belongs 
more  properly  to  the  following  section  of  which  it  constitutes 
an  appendix  together  with  other  Greek  names  for  King  or 
Prince.  I  venture  to  add  in  this  place  some  remarks  upon 
an  Anglo-Saxon  office,  the  origin  of  which  I  am  myself 
inclined  to  refer  to  some  primeval  connexion  with  the  old 
military  subdivisions  or  constttoents  of  the  original  invading 
host — at  least  when  these  units  took  the  form  of  permanent 
settlers.  But  I  must  admit  the  hypothetical  character  of 
these  supposed  bodies,  as  of  the  similar  supposed  components 
of  the  first  Roman  tribe. 

Gerefa.  I  have  decided  to  place  here  some  remarks 
upon  the  Anglo-Saxon  Gerefa  or  Reeve,  as  an  office  the  origin 
of  which  I  am  myself  inclined  to  refer  to  some  primeval 
connexion  with  the  old  military  subdivisions  or  original  units 
of  the  invading  Host.  I  muist  admit  that  I  have  no  direct 
ground  for  suggesting  this  connexion  in  our  records  of  the 
office  in  question.  I  can  only  urge  its  evidently  great 
antiquity,  and  the  lack  of  any  satisfactory  explanation  of 

•  "  Freeman,  N.  C»  i.  pp.  TTsqq.  "  See  §  11,  p.  388. 

A.-S.  Chron.  (Rolla  Series),  i.  p.  21. 
M  SMormm,  ib.  L  p.  24. 

^  Thi8iitlievlew^K«uble,ii.p.  21,asagajBatMgf»T«.  Itkwioiii^ 
taktn  to  mean  ruler  ol  BzitaiiL  Sm  th^  words  of  the  CSwouiolo  Mlo  the 
oonquest  of  Anderida'<i  p,  26}»  and  on  the  "WmIab'*  generally. 
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its  name,  either  in  current  etymology  (see  Kemble*,  ii.  pp.  151 
— 181)  01  in  our  oldest  accounts  of  its  functioiis.  In  practice, 
the  office  of  Beeve  lemains  an  important  part  of  the  com- 
ponent elements  in  Anglo-Bazon  England,  it  is  true,  like 
tribunus,  in  a  subordinate  position,  but  which  may  be,  as  in 
the  Boxnan  case^  the  metamorphosed  form  of  an  original 
captaincy  or  minor  headship.  The  parallel  to  this,  at 
Bome,  does  not  seem  to  have  been  retained,  except  in  the* 
f andful  account,  by  Dionysius,  of  the  so-called  BomuHa^n 
systcm^^. 

Original  ituictions  and  derivation  of  name.  The  tun  of 
the  Anglo-Saxons,  whether  founded  by  the  leader  of  one  of  the 
smaller  divisions  of  the  invading  Host,  or  not,  was  certainly, 
in  many  if  not  most  cases^  mhabited  by  a  plurality  of  persons 
bearing  the  same  patronymic  or  quasi-patronymic  name 
(§  5,  App.  IV,  p.  198).  It  might,  still  in  comparatively  early 
times, — ^let  us  say  in  process  of  transformation  into  a  Manor^^* 
— become  concentrated  into  a  single  homestead^.  It  is, 
however,  suc^gested  that  this  is  always  a  kUer  condition,  the 
original  form  being  that  of  a  more  democratic  independent 
association,  having  its  own  officer,  or  head,  called  ^f^a. 
In  actual  historical  experience,  it  is  true  that  we  find  the 
tun  subordinate,  and  the  gereja  appointed  by  a  superior, 
lord  or  king.  In  this  case  the  word  has  its  common  and 
what  Stubbs  considers  its  fundamental  meaning,  generally 
of  steward.  More  specifically,  "the  mere  servant  or  exeetitor 
of  the  law  **  is  the  meaning  to  which  the  word  tends  in  later 
practice,  which  is  expressed  by  the  Latin  translation  exactor. 
This  translation  and  the  ideas  connected  with  it  was,  no 
doubt,  part  of  the  inducement  that  led  Spelman  (p.  487) 

1'  8ee  §  8,  p.  287.  <^  See  Vmogiadoff,  Manor,  paaaim. 

u  The  oomlniiAtion  cf  originany  separote  hemea,  into  one  lord's  holding, 
may  be  indioated  in  the  enijona  later  woid  JM-^Mn  of  AUred,  37:  flee 
Thorpe's  Maient  Laws  of  BngUnd,  folio  ed.  p.  38,  n.  e  and  Sohnid,  Qesetce* 
p.  91. 
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to  derive  Reeve  from  paefan  (Schmid  reafian):  which 
derivatioii,  as  well  as  the  supposed  connexion  with  the 
German  gntf^  is  now  generaDy  rejected.  The  history  of  the 
word  Beeve  is  placed  by  EInge  under  the  latter  word,  but 
merely  for  coiivemence,  for  the  true  connexion  with  words 
expressive  of  count  or  number  is  very  clearly  made  out  on 
etymological  grounds.  This,  of  course,  is  not  unsuitable  to 
the  idea  of  a  sabofficial  numbering  o£E''  his  company, 
perhaps  when  the  notion  of  family  connexion  began  to  give 
place  to  that  of  military  subdivision.  In  any  case,  I  think 
there  is  some  ground  for  believing  the  original  of  gereja  to 
have  been  an  officer  not  confined  to  the  functions  of  a  bailifi, 
but  in  some  position  of  command,  though  possibly,  even  from 
the  first,  subordinate,  as  was  the  case  with  the  later  and 
quasi-historicaJ  tnbunus  of  Livy,  1.  59  and  the  Frankish 
acdbini  whom  we  first  know  as  appointees  of  Charlemagne 
<see  §  14,  p.  452). 

So  far  for  the  tan  or  township.  Further  to  trace  here  the 
history  of  the  hundred  or  the  wapentake,  and  to  compare  it 
with  the  mallus  of  the  Franks,  would  serve  no  purpose  in  an 
enquiry  into  the  first  foundations  of  Sovereignty  at  Rome* 
There  is  nothing  in  the  history  of  the  latter  resembling  tiie 
manorial  or  the  feudal  system,  under  which  the  original  assem- 
blies of  freemen  in  the  northern  nations  general!  v  disappeared, 
as  their  individual  constituents  approximated  more  to  the 
Boman  chents,  while  their  presidents  assumed  a  more 
independent  authority,  and  finaUy  rose  from  the  occasional 
leader  to  the  permanent  King.  All  this  again  is  submerged 
in  the  final  triumph  of  the  Norman  invader,  and  the  replace- 
ment of  all  other  authority  and  administration  by  the  King's 
power  and  the  King's  peace.  It  is  only  in  the  very  ealrliest 
days  of  the  previous  invasions,  that  we  can  find  true  parallels 
to  the  formation  and  grouping  of  the  original  elements  of 
the  Boman  State. 
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la  my  endeavoui  to  establish  some  parallel  between  the 
geftfa  as  the  descendant  of  a  possible  eaptam  in  the  invading 
Teutonic  Host,  and  the  tribunui  as  military  leader  of  the 

orisrinal  Italian  tube,  I  feel  that  I  may  have  unduly  mas^nified 
powers  of  the  former,  which  may  have  belonged  to  him  rather 
as  the  delegate  of  Royalty  than  as  independent  military  leadex 
(s6eabove,pp.405,406).  Yet  that  a  sort  of  jinlieuil  power  was 
possessed  in  a  parallel  case,  by  the  original  Roman  trUmnuBy 
seems  to  be  proved  by  the  word  tribuTuil,  though  such  power 
may  have  been  conhned  to  the  decision  on  mihtary  ofEenoes* 
In  the  supposed  Anglo-Saxon  paraUel^  the  division  or 
squad  being  dearly  smaller  than  the  tr^ms,  is,  to  begin  with, 

less  likely  to  have  furnished  occasion  for  contentious  pro- 
ceedings, so  that  any  such  would  probably  be  carried 
immediately  to  the  higher  tribunal  of  the  hundred^.  Yet 
the  denial  of  all  judioiai  power  to  the  head  even  of  the 
smaller  association  or  division  of  invading  units  seems  to 
be  going  a  little  too  far,  in  the  face  of  such  general  words 
as  those  of  Eadweard'^"  and  other  expressions  to  a  similar 
effect.  The  limits  of  the  reeve's  power  no  doubt  varied 
according  to  his  local  range»  of  which  Kemble  gives  five  or  six 
different  cases  at  the  end  of  Bk  ii.  ch.  5  with  the  final  remark 
that  they  are  all  judges  in  courts  of  greater  or  \em  import- 
ance^^. Btubbs  is  to  much  the  same  effect  as  Maitland  with 

^  8MP.aiidllLp.S68.  It  mtBitbefeiBflmb€ndhowmr,tiis»]f«i^^ 
In  thlt  ■omewhat  poaiftive  denial*  Ja  apmliliis  primaijly  of  the  tMa/m.  al  tiM 
chief  to  the  mmor  fkdges,  the  horahdtder  in  the  5orA,  &;c.   The  reeve  in  the 

aitHoomeB  in  at  the  end  of  moro  obvious  cases  and  indeed  is  rather  based 
on  the  quaaiioiuible  £dw.  Coot  28  (aee  ib.  p.  81)  zefiifad  to  aa  **Jagil 

legend." 

^  Eadweard,  1  Pr.,  2.  2,  see  however  2.  8 :  Aotholstan,  1  Pj  ..  2  Pr.  and  2, 
26,  &c.  As  to  the  general  powers  of  the  reeve,  however,  I  must,  confess  that 
I  find  the  article  in  Schmid  very  inconciusive,  nor  doea  the  list  of  paaaagM 
in  liebermann  make  it  much  clearer. 

M»  Kemble^,  iL  p.  181.  The  name  and  general  funotioii  appear  to  xemain 
the  same. 
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regard  to  the  smaller  gemots  or  meetings,  which  are  mainly 

my  present  subject^,  but  he  proceeds  in  the  same  passage  to 
speak  of  the  bylaws  of  the  northern  towBships,  which  were 
^made  by  the  inhabitants  themselves,  and  presumably  en** 
foroed  by  their  own  minor  magistrate  the  leeve.  Of  this 
however  I  have  no  direct  proof. 

In  the  larger  vill,  the  fortified  hurh,  the  burJi-gerefa 
appears  when  we  first  catch  sight  of  him^  to  be  an  officer 
in  every  hurhy  together  probably  with  the  bishop  and  the 
eoMannan,  Already,  however,  we  have  the  oft-recurring 
complication  of  royal  appointment,  and  it  is  difficult  to  say 
whether  this  officer  is  strictly  a  King's  delegate  or  a  repre- 
sentative of  the  people^.  To  return  to  the  wider  powers 
credited  to  the  Reeve  of  earlier  times,  this  officer  seems  to 
have  been  conceived  as  having  not  only  the  warning  or 
sumniunmg  of  a  district but  the  function  of  a  judge, 
certainly  as  assessor,  and,  in  the  absence  of  the  ealdorman  or 
bishop,  as  president  of  the  fole-mot;  all  this  being  quite 
apart  from  the  act  of  execution  from  which  he  acquired  in 
later  times  his  special  style  of  exactor.  This  translation  is, 
indeed,  of  itself,  sufficient  to  shew  that  tiie  original  functions 
of  the  reeve  had  early  become  unknown;  for  it  indicates 
a  distinctly  narrowed  view  of  what  appears  to  have  been  his 
original  province.  Whether  that  original  judicial  power 
can  be  traced  back,  like  the  frihnnal  of  the  Romans,  to  a 
general  tribal  or  divisional  headship,  is  a  question  to  be 
hypothetically  answered  rather  by  analogy  of  other  national 

*^  See  L  p.  90,  particularly  note  3,  comparing  tlie  passage  of  Hailam,  M.  A. 
11.  p.  282  to  wlikh  hb  nfers ;  also  Spelman,  QIoflMuiam,  p.  78,  BeUagijies,  and 
FtigttkTB,  OommonwMlth,  i.  p.  80.  Tbe  g«nefnl  oqittttoii  bj^wstownship- 
law  is  giTen  by  P.  and  M.  L  p.  616,  n.  ff. 

»  Aeihelstan,  1. 1  (God.  B.  Sohmid,  p.  126).  In  »  wy  old  use  (Bie^  63) 
the  i/<      is  simply  a  private  man's  steward  or  dependent. 

Kemble*,  ii.  p.  172.   See  generally  Maitland's  utioie  on  the  BovonghSy 
Domesday  Book  and  "Beyond,  pp.  172 — 219. 

^  M&nung  or  Manung,  Aethelstaiu  6.  8.  2. 
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antiquities  than  by  any  possibility  of  direct  proof.  Kluge, 
in  the  article  above  reierred  to  (p.  411)  suggests,  as  probably 
the  origmal  meaning  of  gerefa  ''head  of  a  troop"  as  allied 
to  words  or  roots  signifying  number  or  cotmt.   And  this  is 

the  nearest  etymological  explanation  at  which  I  could  arrive, 
in  correspondence  with  my  old  friend  and  adviser  Prof. 
Skeat^s. 

KemUe,  on  the  iriiole,  conneotB  the  word  with  rujtn,  O.EUQ. 
ruofan  and  the  eet  of  wnpinoning,  ma/mug^  ii  p.  154. 
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Why  taken  first,  p.  415.  Old  explanation  Bridge-maker,  ib.  Jheringy 
416.  Leist,  y€(f)vpcuoi,  ib.  Possible  connexion  with  Tanagra,  417, 
Rather  \\  ith  the  return  from  Eleusis,  ib.  Fo/is  avhliciusy  418. 
DonaJdsoii  and  Rivier,  420.  Scaevola  and  Plutarch,  421.  Etymo- 
logical possibility  of  Kivier's  ezplanation*  422.  Conduaiou,  ib. 
Appendix.  ^aa-iK€vs,  etc.  423. 

My  practice  has  hitherto  been  to  relegate  questions  of 
etymology  generally  to  notes  or  an  appendix.  3at,  in  the 
case  of  the  particular  Roman  office  now  imder  considerationy 

the  original  meaning  of  its  name,  according  to  the  interpre- 
tation here  adopted,  has  so  much  to  do  with  what  appears 
to  have  been  an  original  function  of  the  office,  that  I  have 
decided  to  treat  the  derivation  of  the  disputed  word  pofUifex 
as  the  subject  of  a  substantive  article  to  be  taken  first  before 
a  discussion  of  the  actual  functions  themselves. 

As  far  as  etymology  goes  the  word  is  one  of  the  chief 
puzzles  in  Latin.  The  obvious  explanation  of  Bridge-maker 
was  long  accepted  with  a  contented  unanimity  somewhat 
surprising.  One  would  think  it  should  have  excited  some 
scepticism  to  find  these  priests  of  prehistoric  antiquity, 
these  depositaries  of  sacred  and  legal  lore,  named  from  an 
engineering  opera^on  which  might  not  even  have  existed 
in  the  early  infancy  of  an  old  nation.  There  is  moreover 
the  difficulty  of  Pontifis  occurring  in  other  Italian  com- 
munities, apparently  as  an  original  institution,  where  there 
was  no  river.  To  the  last  objection,  however,  the  reply  has 
been  made  that  pans  may  be  taken,  on  ^ymological  grounds, 
to  have  originally  had  the  general  signification  of  way  rather 
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than  the  special  one  of  bridge^.  Thus  Pictet^  translates  it,  pro- 
prement  vote,  and  compares  with  pontifex  the  Skt  fathikrt, 

Jhering  retains  the  Hteral  idea  of  Bridge-maker,  in 
connexion  with  the  original  migrations  of  the  Aryan  people. 
The  religions  functions,  however,  of  the  office,  are  only 
accounted  for,  as  secondary,  in  a  very  unsatisfactory  manner, 
by  him^. 

Lelst.  Nor  can  I  accept,  as  throwing  much  light  upon 
the  subject,  the  reasoning  of  Leist,  who,  though  he  does  not 

expressly  vouch  in  evidence  the  Argei  and  deponiani  of 
Roman  tradition*,  does  couple  with  some  inconclusive  refer- 
ence from  Festus^  what  looks,  at  tirst  sight,  like  a  genuine 
Greek  parallel,  the  case  of  the  Attic  Tef^vpaSa^,  To  these 
I  must  devote  a  few  words;  for  their  connexion,  as  Bridge- 
men,  with  any  religious  ceremonial  appears  to  me  extremely 
doubtful®. 

^  Mommscn,  Hist.  (Dickson,  1901),  i.  p.  218,  n.  See  Curtiiis^  p.  270,  irdros. 
Kot€  in  his  connexion  of  this  word  with  Tr(vTos  (as  ir^vdo%  with  ird^os)  a  Nasa- 
lirung  which  might  partly  explain  the  difficult  -}d  of  pontifex  (below,  n.  39). 

*  Ongmos  (1877),  §  278  (ii,  p.  377)  pathihrt,  celui  qui  prepare  les  voies, 

du  Dim  Agne,  So  Vani^ek,  p.  383,  Pfadbereiier,  der  zum  Pfade  der 
GiUkr  hUet,  The  metapbofieal  Mose  of  this  ezplaotttiaiQ  is  appaient^  and 
Enlm  is  quoted  by  Pianfgiani  {ajy.  potUefice)  as  so  taldiig  it  **perM  Jd  o  apn 
Fmeeesao  mglii  DtL**  A  somewhat  similair  rasult  of  the  deriTation  adopted 
below,  pp.  421,  422  is  reached  however  by  quite  a  different  way.  Fianigjani 
himself  ]traCers  to  take  the  first  part  of  the  word  from  the  Oscan  pomptis 
(five)  as  =  quinqvevir.  But  the  office  is  surely  older  than  the  settlement  of 
the  number  of  the  Pontifical  Board.  Fick  hae  no  portfifpjr:  only  for 
pofis  fiierj  -  BrUcke*"  In  Brugmann  there  is»  as  usual  iu  cases  of  dif&culty, 
aUum  silentium. 

»  See  Evolution  of  the  Aryan  (tr.  Drucker),  pp.  S51 — 304.  In  pp.  356, 
357  we  have  the  whole  story  of  the  depontani,  with  the  incredible  and  un- 
BoflBan  diarsspeot  lof  age  charged  on  the  Vestals  (see  §  9,  p.  328  on  Argei), 

«  See  Leisfe^  Gr.-Ital  Rg.  pp.  185, 186. 

*  e^g.  Paremnef  F.  p.  245:  Peinmia,  F.  p.  260.  See  however  Msr.*  i. 
pi>  97»ii.  1. 

*  dunhA,  as  0.  Miiller  says  of  the  aaera  of  Athens,  which  the 
Athenians  are  repieseated  as  petformiog  on  the  Bridge  of  the  Oepbissitt 
(Leisty  Lc.  n.  !)• 
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These  Gephjrraei  are  mentioned  by  Herodotus  as  a  family 
or  yevo^f  from  which  the  murdeieis  of  Hipparchus  sprung'. 
They  weare,  according  to  him,  remotely  of  Oriental  origin* 
but  came  immediately  from  a  Boeotian  reddenoe  into  Attioa^ 
this  part  of  the  story  being  possibly  due  to  a  suggestion 
from  the  old  title  of  Tanaqra  as  the  Bridge-town  over  the 
Asopus^*  Their  name  is  probably  that  of  a  local  Deme  in 
Attica,  so-called  from  the  Bridge  over  which  the  mystic 
procession  passed  to  Eleasis*.  They  retained,  says  Herodotus, 
a  special  worship,  distinct  from  that  of  the  other  Athenians, 
in  particular  a  temple  and  rites  of  an  Achaean  Demeter^". 
This  epithet  is  used  as  a  synonym  for  the  goddess  in  Arisp 
tophanes  (see  Ach.  709).  Of  the  various  unsatisfactory 
explanations  given  of  it  m  Etym.  M.  s.v.  'A-yala  (p.  180), 
and  by  the  Scholiast  on  the  line  in  the  Acharnians,  I  would 
only  note,  in  the  latter,  the  words  awb  rov  Uxov  Bv  irapetx^  rof9 
wepl  rr)v  Te^vpav  et^  *Adiiva^  wmovaof.  They  dearly  refer  to 
the  banter  and  objurgations,  on  the  return  Journey  at  Athens 
from  the  Eleusinian  procession,  which  came  to  be  known  as 
Bridge-chaii,  y€<f>vpt<rpi6<:.  For  this,  and  no  xehgious  worship, 
is  the  special  idea  which  appeals  to  the  irreverent  muse  of 
Aristophanes,  when  he  makes  his  chorus  of  Mystae  invoke 
Demeter  to  aid  their  flouts  and  jeers^i.  Such  chartered 
license  it  was,  which  gave  that  mortal  ofEence  to  Sulla,  when 
delivered  from  the  walls  of  Athens^^, 

V  HftodotiB,  0w  07—61.  See  the  notae  oi  AUM,  M.  pp*  01»  58  and 
lUw&iMiii.  nL  p.  214.  Alio  Thuo.  6.04-^ 

^  Stym.  IL  yi^»p9^  p.  229.  Stmb^  9  (566  7 400),  referred  to  lij  Sewlm8<m 
(Hi  p.  2 14,  n.  6)  as  evidence  lor  this  oonnezion  with  Boeotia>h>e  no  notiiDe^  thai 
I  can  find,  of  anjrfching  but  the  Attio  yi4nfpa, 

•  Etym.  M.  y€<f>vpett,  p.  229. 

This.  T  suppose,  may  account  for  the  words  in  Leiat  (Gr.-ltal.  Rl';.),  of  the 
"Grephyraer"  as  "ot  wepl  t6.  wdrpia  lepd,  i^rtyrjTol  Kol  apx^^p^^s,  ivte  die  Pont  ifices.^* 
I  cannot  trace  them  to  any  cla86ical  authority,  but  suppose  them  to  oome 
from  some  SohoUastio  note  upon  yt^vpia/jUn  or  yt^pum^s. 

u  Banae,  388, 39S.  The  aoaie,  ii  la  tmet  ol  F^^vpa  doaa  not  aoear  here. 

^  Sttidaa,  8.T.  yeiwplpmrt  Flntafdi^  Sidhk  2,  la. 

0.  m.   '  87 
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Origmally,  it  was  perhaps  as  much  due  to  the  crowding, 
in  a  narrow  passage,  as  to  any  recoiiection  of  the  buffooneries 
which  distracted  the  brooding  Demeter^.  Anyhow,  whiLt 
oonnezion  this  Attic  bridge  had  with  leligion,  was  due  to  the 
Eleusinian  procession,  not  to  the  mere  bridge-crossing,  and 
is  therefore  no  illustration  of  Leist's  theory  of  the  Roman 
2>ontifices. 

¥oDB  sablicins.  It  most,  of  course,  be  admitted  that 
the  Pontiffs  were,  whether  from  a  false  derivation  or  not, 

held  by  many  Roman  antiquarians  to  be  so  named  from  their 
immemorial  connexion  with  the  ancient  bridge  which  formed 
the  communication  between  Rome  and  the  Gate-fortress 
(Janiculum)  on  the  further  side  of  the  Tiber^* — so-called, 
says  Festus,  because  by  it  the  Roman  people  originally  passed 
into  the  Tuscan  territory^^.  The  road  in  fact,  however,  lay 
in  the  reyerse  direction  for  King  Porsena,  whose  success  is 
ill-disguised  by  the  veil  of  Roman  legend^*. 

It  was,  no  doubt,  by  an  old  precaution  for  the  security  of 
the  city  that  this  bridge  was  always  to  be  of  wood,  and  so, 
easily  destructible,  to  avoid  the  possibihty  of  a  sudden 
inroad^^.   Its  scrupulous  maintenance  without  any  metal 

v  See  however  Grote  (Hiet.  1888),  L  p.  39,  n,  I.  Hie  aUtuion  is  to  tiie 
vtoiiee  connected  with  the  nimeof  lunbe  or  Banbo.  Theie  Bwyh&ye  been 
eome  epeotally  appointed  Peeqmn  (or  Paeqinna)  to  pemonate  thia  ohaiaoter. 
See  Homer,  Hymn,  ad  CSererem,  201—204  and  Hesyoh.  yi^ptu  Of  the 
ooaiee  oomio  element  entering  into  pagan  religion  we  haye  o(thflr  instanoee* 
«.g.  v^pifffibs     i/iid^'m  at  the  Eleusinia,  <riiria»  Photius,  8.y.  &c. 

In  the  long  rambling  note  of  Servius  on  Aen.  2.  166  which  is  partially 
quoted  by  Leist  (Gr.-Ital.  Rg.  p.  186,  n.  1)  the  derivation  of  pontijices 
from  an  image  of  Minerva  placed  in,  and  call^  alter,  the  bridge  yecpvpiffTT^ 
<8ic),  is  followed  up  with  that  prefeired  by  Varro,  6.  83,  and  probably  by 
Serviu8  himself. 

^*  Festus,  P.  p.  104.  Janiculum  dictum  quod  per  eum  Bomanus  populue 
primituB  transierit  in  agrom  Binieoamt  agUia  hdd*  BVnt  this  probable  foroa 
of  the  subjunctive  with  gwod  lee  Boby*e  Grammar  quoted,  §  14,  p.  440. 

»  livy,  2. 10, 12, 14, 51  and  S  6,  p.  241. 

Yams  tk  83:  Feetos,  F.     293.  Siiiilicnmi...SaIhi8tias.Ubn>  qnarto 
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fastening  is  insisted  upon  by  Dionysius,  the  necessary  repair, 
from  time  to  time,  being  entrusted  to  the  PontifEs  who 
discharge  this  duty  with  due  religious  ceremony;  only, 
however,  as  a  part  of  their  general  functions,  from  which  it 
is  true  thev  get  their  Roman  name,  being  instituted  as  chief 
priests  by  Numa  long  before^ ^.  Varro  has  the  same  explana- 
tion which  he  prefers  to  that  of  the  lawyer  PontifE  Scaevola 
(see  below,  n.  22),  referring  at  the  same  time  to  the  ceremonial 
with  which  the  repairs  were  accompanied  on  both  sides  of  the 
stream^'. 

When  Yarro  and  Dionysius  wrote  Etruscan  and  Boman 
had  long  become  politically  one,  and  what  had  been  a  military 
precaution  had  become  a  religious  observance.  We  might 
perhaps  compare  the  few  "par^^icular  customs"  surviving 
to  Hale's  time  in  the  town  of  Berwick-on-Tweed^*^.  All 
this  is  quite  naturally  accounted  for,  without  any  special 
religion  as  to  crossing  rivers:  the  pontic'  function  of 
looking  after  this  particular  time-honoured  bridge  was 
evidently  a  historical  fact,  however  it  may  have  arisen  from 
a  mistaken  derivation  of  their  name,  and  the  ceremonial 
connected  with  it  has  plenty  of  modem  parallels.  The 
making,"  supposed  to  be  expressed  in  the  latter  part  of 

li]BtoriariimiiBiimimpeodip(otoBtaB8it),Ao^  As  emendation  wliioh  I  prefer 
to  Miilln's  p(GiitiB  subliei),  &c 

See  Dionysius,  3.  45  on  the  foundation  ol  the  Janiculum  and  the 
bridge,  both  of  wfaioh  he  attributes  to  Anew:  hence  the  Pontiffs  came  to 
be  popularly  caDed  pontifices,  being  properly  styled  Hierophants,  id.  2.  73, 
Pliny,  H.  N.  (36.  15)  puts  this  as  a  military  precaution  in  more  express  terma  t 
sine  ferreo  clavo...ut  eximantur  trabes  sine  f ultuxis  {i.e.  leaving  the  supports) 
et  reponantur  quod  item  Romae  in  ponte  snblicio  religiosum  est,  postea- 
quam  Coclite  Horatio  defendente  aegre  revolsus  est.  The  bridge  is  said  to 
have  been  washed  away  m  an  inundation  of  the  Tiber,  69  a.d.  (TacituB, 
Hiat.  1.  S6)  but  had  appsiently  been  xeetoied  when  Fliny  presented  hie 
boak  to  TUwB  T7  A.D. 

^  See  n.  22.  I  do  net  tiunk  theie  is  any  lefeoenoe  to  the  pnotiee  as  to 
tiie  Aigei,  whidi  MuUer  eRggeetSi 

^  See  Hale,  Hist.  Comm.  Iaw  (1820),  p.  257. 

27--^2 
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the  word  'pontifeXy  is  an  obvious  matter  of  popular  ety- 
mology;, noty  however,  as  we  flee,  uiuveisally  accepted  by 
Boman  lawyera.  litM,  in  modem  tiinee,  indeed  suggesta 
(8.V.  P&nM>fe)  the  more  technical  force  oifaeere^  in  connexion 
with  the  sacrifice  on  the  bridge  (in  eo)  mentioned  by  Varro 
l.c.  &c. 

But  it  is  time  to  paee  to  the  meaning  oi  thia  woid  which 
I  believe  to  be  the  true  original  one»  and  to  be  however 
obflcnfely  indicated  in  the  derivation  of  Scaevola^;  with 

which  latter  Plutarch^  a<zrees,  rejecting  the  current  explana- 
tion from  the  custody  o£  the  pons  suhlicius  as  yeXeofUPOPy 
though  he  admits  the  great  antiquity  of  this  function,  dating 
from  the  time  of  Maicins,  many  years  before  the  bridge  of 
stone  was  constructed  ( ?  by  its  aide)  in  the  cenaoiiihip  oi 
AemiliUB.    This  was  done  in  179  b.c.^ 

I>onaldson  and  Rivier.  Among  the  few  authors,  who 
have  ventured  to  question  the  old  derivation,  fewer  still  have 
suggested  a  new  one.  The  most  suggestive  ones  that  I  have 
come  across  are  those  of  Donaldson  and  Rivier.  The 
former  gathers  from  the  reasoning  of  Varro,  in  L.  L.  5.  3, 
a  meaning  of  pom,  as  signifying  originally  heavy  weight 
(mass  of  stones),  and  r^ards  the  ponHfex  as  the  man  who 
settles  an  dkmement  by  the  imposition  of  a  fine,  i.e.  a  certain 
weight  of  copper'^.    This  strange  meaning  of  pons  cannot 

»  like  the  Qtmk  ^jtir.  See  iniet  tOia  Viigfl.  BbL  S.  77.  Com  iaoiam 

▼ittila  pro  fragibus. 

Varro,  5.  83.  Pontifioes,  at  Scaevola  Qmnttu  Pontifex  Mazimos 

dicebat,  a  posse  et  facpre,  nt  potifices:  esfo  a  ponte  arbitror;  nam  ab  his 
Bublicius  est  faotiis  primimi^  vt  roiititatas  saepe,  quom  in  eo  aaora  et  uia  et 
ois  Tiberim  non  medioori  ritu  iiant. 
*  Numa,  9. 

Livy,  40.  51.  Only  the  piers  were  laid  at  this  time,  the  bridge  being 
opmpleted  by  Afitteaawi  attd  MviniiitiiB,  142  ilo.  Tbe  loimder  inm  rae^y 
the  oiher  oenaor  FolTiiu;  lor  tbe  pveferanM  gtren  to  the  iieine  A«mi^ 
flee  BuRit  p.  Another  maon  nd^t  be  tiMt  he  wm  ponii/ai  maximm 
and  so  concerned  with  the  old  bridge. 

VamMMflBiM^,  p.  49S. 
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be  accepted,  but  the  fimctkm  of  the  pfmtifeat  ms  otoner  k  a 

concldsion  worth  notice.  For  amongst  the  earlieat  records 
that  we  have  oi  Priesthood  generally  we  find  distinct  t 
reference  to  a  removal  of  the  anger  of  offended  Heaven 
either  from  tiie  offender  himself,  by  hie  expiation^  or 
from  the  community,  upon  which  he  has  brought  a  curse, 
by  his  devotion^. 

Kivier  translates  the  name  PotUifes  directly,  without 
explanation,  as  Purifieatemt^''.  The  exerciae  of  this  function 
as  we  shall  see,  in  the  coneideiation  of  the  Regiae  leges,  is 
probably  the  beginning  of  Koman  Criminal  Law,  and  also 
is  clearly  indicated  in  the  arrangement  for  composition  of 
the  vengeance  allowable  on  the  part  of  man,  which  is  the 
foundation  of  the  law  of  deUct.  For  its  connexion  with 
the  earliest  dvil  procedure  generally  see  the  remarks  on 
sacramefUum,  §  14,  p.  451.  For  the  present  I  am  only 
concerned  with  the  etymological  possibility  oi  Bivier's 
explanation. 

Seaevolft^  Fluteneh  and  so  far  as  I  can  make  anything 

out  of  his  reasoning  in  L.  L.  5.  3,  Varro,  recognise  the  possi- 
bility of  the  n  not  beinu'  necessarily  part  of  the  original  word 
pontifex,  But^  Scaevola's  attribution  of  sacrijicicd  power 
generally,  scarcely  seems  sufficiently  specific.  Now  there 
is  an  old  word  jmtus^,  synonymous  with  fpurusy  and  from  the 
same  root  pu-  {reinigen),  which,  if  we  can  suppose  it  arrested 
at  one  stage  of  the  vokal-steigerung  noted  by  Corssen^®, 
would  give  us  at  once  the  farm  suggested  by  Scaevola  and 

«  See  S  e.  App.  p.  348$  §14,  p.  400. 
"  Bivier,  Introd.  fiist.  p.  117. 

Vufo^  L.  !«.  6^  63:  FestoB,  P.  p.  216,  Pvtut, 
^  U;  au;  ou;  en;  6^  H,  Corsseii*,  1  370.  I  oumot  dnive  ponHfex  ot 

potifex  directly  from  fnUtis,  which  appears  from  putare,  ftc.  and  the  Beaukp 
of  a  line  of  Ennius  quoted  in  Festus,  F.  p.  217,  PukLtn,  to  have  the  first  u 
short:  but  must  assume  some  higher  gradation  (sterge'ning)  of  the  u  such  as 
pouHfex  or  pdiifex.  Tho  insertion  of  the  7it  is  perhaps  simply  due  to  popular 
etymology.   But  for  ite  scientiliG  possibility  see  Corssen,  Nachtrage,  p.  192. 
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the  Mfife  lequiied  by  Biyier,  which  comBponda  with  80  many 

known  historical  functions  of  the  early  Pontificate.  The 
same  root  and  the  same  signification  are,  I  believe,  to  be 
lecognised  in  the  word  poena,  but,  as  the  derivation  of  that 
woid  is  disputed,  I  propose  to  postpone  its  consideration 
till  we  come  to  the  enactment  of  the  Twelve  Tables  in  which 
the  word  firat  occurs. 

With  this,  I  must  admit,  somewhat  unsatisfactory  con- 
clusion, I  leave  the  attempt  to  infer  the  original  office  and 
object  of  the  Pontificate  from  the  possible  etymological 
meaning  of  its  name.  That  purification  from  guilt,  or  sin, 
was  an  early  function,  and  an  important  one,  of  these  priests 
can  I  think  be  proved.  On  the  other  hand  their  connexion 
with  the  pana  $ubiieiu8  is  an  undoubted  fact  which  many  will 
still  think  sufficient  to  account  for  the  name :  the  views  of 
Jhering  and  Leist  I  must  presume  to  discard  altogether. 

Ck>nclusion.  I  pass,  therefore,  from  the  styles,  as 
*I  consider  them,  of  military  leader  to  what  I  hold  to  be  the 
more  proper  and  immediate  element  of  Sovereignty — ^the 
function  of  Judges'^ — which  can,  at  least  at  Rome,  be  shewn 
to  be  a  developement,  both  in  civil  and  criminal  cases,  of 
the  Priesthood.  That  subject  belongs  more  properly  to  the 
functions  of  the  Pontificate  which  I  have  placed  in  the  next 
section  after  an  Appendix  on  the  Greek  word  /SaaiKei^.  In 
this  last  the  priestly  element,  it  is  true,  disappears,  while 
that  of  Judge  is  distinctly  prominent.  This  Appendix  was 
previously  added  to  the  section  of  tribunus  irith  other  names 
of  Headmen — a  matter  I  admit  rather  of  convenience  than 
of  l<^cal  connexion. 

M  Jaiupradeace,  L  p.  164. 
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Bm&BOH  for  separate  treatment  of  jSatrcXcvr,  p.  423.   Early  uses  of  the 
word,  ib.   Hesiod  and  trial  scene  in  Homer,  lb.   The  plural 

judges,  424.  The  assistance  of  the  people,  425.  Pagus,  mallus, 
&c.,  ib.  The  elders,  426.  Speech  of  Achillea,  ib.  Aristotie, 
Basilidae,  427.    Original  meaning  of  QaaiXtvs,  ib. 

I  have  ventured  to  take  this  word  apart  from  the  other 
Greek  names  signifying  King  or  Euler  because  of  its  peculiar 
anfi  important  significance  as  bearing  upon  the  developement 
of  Sovereignty,  whereas  their  meaning  is  general  and  com- 
paratively  inexpressive  (see  pp.  427,  428). 

It  is  treated  as  an  Appendix  to  the  derivation  of  Pontiff, 
not  as  furnishing  any  parallel  to  the  supposed  develope- 
ment of  the  Priest  into  the  King,  possibly  through  the 
intermediate  character  of  Judge,  but  as  springing  direetly» 
according  to  the  view  here  adopted,  from  the  latter  character. 

The  precise  original  meaning  of  the  word,  as  determined 
by  its  etymological  derivation  is  a  subject  of  great  uncertainty 
and  disagreement  among  philologeis.  We  can  only  take  its 
earliest  usages  and  make  the  best  of  them.  In  the  poem  of 
Hesiod  more  particularly  referred  to  above,  §  11,  p.  397,  the 
ffaaiXe2(;  are  undoubtedly  judges  or  arbitrators,  who  settle 
private  cases  and  take  gifts,  i.e.  bribes,  greedny*^.  In 
Homer  we  find  the  word  often  meaning  generally  King  or 
Prince— once  only  in  the  sense  of  a  mere  private  oiKofeawirTf^ 

Hesiod,  Op.  et  dies,  39,  &c.  and  compare  the  word  Swpo^pdyoi  with 
Exodus  23.  8  and  1  Samuel  12.  3,  &c. 
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or  paterfamUiaa  (IL  18.  588).  In  the  iamous  trial  aoene 
on  the  shield  of  Achilles  (ib.  497— -607),  which  is  specially  to 

be  compared  with  Hesiod,  the  actual  word  /BaaiXev^  does  not 
occur.  Here,  however,  we  have  Elders  of  the  people  (yepovTe^) 
flitting  on  marble  seats  in  a  sacred  circle''  for  the  investiga- 
tion (In-*  toTopt)  of  a  claim  for  wergild^  the  payment  of 
which  is  denied.  They  are  vested,  in  succession,  with  the 
individual  parole,  or  right  of  speech,  through  delivery  of  a 
sceptre  by  the  heralds  or  summoners^^,  upon  which  each  rises 
and  delivers  his  sentence  on  the  case  for  one  or  the  other 
party.  The  aooeptanee  of  the  sentence  which  is  thought 
most  just,  and  the  award  of  the  Court  Fee  to  the  speaker, 
apparently  depends  on  the  verdict  of  the  surrounding 
people. 

I  have  referred  thus  in  detail  to  what  Professor  Bidgeway 
calls  a  well-wom"  passage,  because  of  its  singularly  graphic 

description  of  a  primeval  administration  of  justice,  and 
because,  coupled  with  Hesiod,  it  seems  to  furnish  significant 
evidence  of  the  particular  transition  from  Judge  to  King. 
The  subject-matter  of  the  siut  recalls  at  once  our  own  Saxon 
earliest  beginnings  of  Law.  The  plural  judges  are  to 
be  remarked,  see  above  (§  11,  p.  394)  and  distinctly  suggest 
a  Senate.  The  sum  deposited  corresponds  very  clearly  with 
what  is  called  the  ''stake*'  in  the  old  Roman  sttoramental 
procedure.  But  there  is  to  my  mind,  no  question  that  the 
two  talents  of  gold,  deposited  no  doubt  by  the  litigants, 
have  come  to  be  the  fee  paid  to  the  Court,  or  rather  to  the 
particular  Elder  whose  v^^lict  ia  accepted  by  popular 
acclamation^. 

»2  8pf^  Cartiin\  p.  556,  on  K%»u^. 

^>ti^  llidgeway,  pp.  8,  389.  I  only  cannot  agrco  with  him  m  accepting 
Maine's  view  of  the  Roman  mcramentum  as  ji  bd.  Although  m  the  Greek 
procedure  it  has  become  a  Court  Fee,  it  certainly  was,  in  the  earlier  Roman 
use,  an  atonement  for  the  false  oath  which  h^d  been  taken  by  the  ioaiug 
party,  see  below,  §  14,  p.  451;  §  20,  p.  620.  . 
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Several  other  points  beeidee  this  are  worthy  of  more 

particular  notice  in  this  well-known  scene. 

The  assistance  of  the  people  is  clearly  indicated  here 
and  in  many  analogous  cases.  The  children  of  Israel  coming 
up  to  Deborah  for  judgement,  Judges  4.  4»  may»  of  course, 
be  interpreted  simply  of  indiTidual  applicants ;  but  the  story 
of  Moses  and  his  father-in-law  (Exodus  18.  13,  16)  rather 
postulates  a  more  general  attendance.  Not  to  go  back, 
however,  further  than  Indo-European  tradition,  the  early 
judicial  function  attributed  to  the  Roman  popuhu,  §  10, 
p.  377,  points  to  the  same  fact  which  is  expressly  stated  in 
the  Homeric  trial-scene. 

So  too  with  Teutonic  arciiaeoiogy.  In  the  pagm  of 
Tacitus'  Germania,  in  the  old  courts  of  Iceland,  in  the  mdUm 
of  the  Franks,  it  is  obvious  that  the  assembled  freemen  were, 
if  not  the  original  judges,  at  least  the  assistants  on,  or  backers 
of,  the  judge's  approved  decision.  The  same  view  has  been 
taken  of  our  later  suitors  "  in  the  Court  Baron^.  Gradually 
they  come  to  be  represented  rathe?  than  to  be  present  pei^ 
sonally,  and  gradually  their  presidents  assume  a  permanent 
and  the  appearance  at  least  of  an  independent  authority :  but 
there  can  be  no  doubt  that  t  he  rule  of  conduct  enforced  by 
these  early  Courts,  in  their  first  condition,  consisted  of  that 
which  was  held  by  the  people  as  customary  or  right.  Such 
rules  were,  in  their  general  features,  settled  prior  to  and 
independently  of  kings  and  councils.  Kmgs  and  councils 
shape  (see  §  13)  or  particularise  them,  and  make  additions 
to  them  in  the  form  of  doma  or  model  judgements  but  they 
are  recognised  as  pre-existing,  whether  the  actual  expression 
theode  theaw  people's  custom,  refers  to  such  or  to  more  local 
matters^^.  But  I  am  here  digressing  too  much  towards  the 
fundamentals  of  Law  generally. 

«*  See  Stubbs*,  i.  p.  117,  n.  6. 
6ee  S<^imid,  Geaetse',  Beotitadines,  4,  §  4  (p.  377). 
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The  Elders.  There  can  be  no  doubt  about  the  meaning 
of  ficurCKeU  in  Hesiod,  though  the  alleged  lowering  of  their 

character  is  certainlv  remarkable,  as  compared  with  the 
Homeric  scene.  Mere,  the  Elders,  who  in  style  and  descrip* 
tion  cannot  but  lemind  one  of  the  Roman  body  from  whom 
the  Roman  juiex  was  fiist  taken,  hold  a  dignified  and 
responsible  function,  marked  by  the  taking  of  the  sceptre, 
which,  as  involving  an  oath  of  just  judgement,  elsewhere 
characterises^flwtXe*? generally.  The  bearing  of  it  is  expressed 
in  the  epithet  o-xf^mrov^ov  which  is  said  of  the  plural  /SoctaX^c? 
of  the  Phaeacians,  and  also,  in  the  plural,  as  a  substantive, 
without  pa<TiXrie^^.  There  is  some  luither  evidence  as 
to  the  particulars  of  judgement,  as  well  as  of  the  general 
developement  of  Judge  into  King,  to  be  gathered  from  the 
fieice  speech  of  Aoliillea  in  the  assembly  described  at  the 
outset  of  the  Iliad,  which  he  himself  has  summoned  as  an 
independent  chief  (Homer,  II.  1.  54).  The  sceptre,  which 
he  raises  and  hurls  to  the  ground,  is  one,  he  says,  which  the 
Achaean  judges  (hucoffwikoi)  cairy,  who  guard  the  Heaven- 
sent principles  of  Right ;  "and  by  it  I  swear  a  mighty  oath*^." 
The  connecting  links  between  this  passage  and  that  quoted 
above  from  the  18th  Book  of  the  same  Iliad  may  be  supplied 
:brom  Aristotle's  description  of  the  Heroic  Monarchies  which 
were  enjoyed  by  consent  of  the  governed  but  were  by  custom 
hereditary^.  The  oath,  no  doubt  of  true  judgement,  taken 
by  the  ordinary  judge,  was  apparently  indicated  by  the 
raising  of  the  sceptre :  this  feature,  in  the  Roman  judex^ 
rather  implied  than  anywhere  diiectly  ezpiessed,  is  made 
the  main  point  of  his  description  by  Mommsen^. 

**  Homer,  Odyssey,  8.  41,  47.  Homer,  H.  1.  234—239. 

Aristotle,  Politics,  3.  14.  11.    I  venture  to  take  xdrpmL  in  connexion 

with  Kara  udfjLOP  in  this  sentence:  but  I  agree  that  the  words  are  capable  of 
another  interpretation  from  what  follows  in  §  14.  tw/  rttri  5'  wpiaix^vots.  As 
to  the  particulurs  referred  to  see  §  12.  6  5*  6pKo^  rjv  rod  cki^tttpov  iirav dcraais* 
'*  Msr.  index,  8.v.  Oeschwomef  not,  as  one  would  expect,  jiudex. 
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Whether  the  Basilidae  whom  Aiietotle  elsewhere*** 
commends  as  a  well-condiicted  oligarchy  in  Erythrae,  or 
those  whom  Buidas  mentions  as  generally  exercising  govern- 
ment in  Ephesus^  were  a  gem  or  a  gild  they  may  equally 
be  vouched  in  support  possihly  of  an  original  plurality  of 
judges,  certainly  of  the  developement  of  the  function  of 
judge  into  that  of  general  ruler. 

Original  meaning  of  the  word  poa>X«v«.  To  return 
however  to  the  question  of  the  developement  of  Sovereignty : 
can  we  find  any  illustration  of  the  King's  being  derived  from 
the  Judge,  in  the  original  meaning  of  the  name,  which  comes 
to  he  used  so  very  widely  and  generally  to  indicate  the 
former?  There  can  be  no  doubt,  as  has  been  said,  about 
the  meaning  of  fieunXw  in  Hesiod,  or  about  the  function  of 
the  Elders  in  Homer.  As  to  the  actual  word  ^aa-iXev^,  how- 
ever fanciful  it  may  seem,  I  am  inclined,  in  fault  of  a  better, 
to  accept  Kuhn's  derivation^  from  the  stepping  or  mounting 
on  the  stone  {SteMetreter^  see  above,  pp.  423,  424)  and  to 
hold  that  the  word  meant  strictly  and  originally  a  declarer  of 
sentence  or  judge,  as  described  by  the  circumstances  of  such 
declaration;  the  more  general  signihcation  of  King  or  Buler 
being  derived  and  secondary. 

Other  Greek  words  for  ruler  have  neither  a  uniform  nor 
a  very  significant  meaning.    MiBovres,  a  word  so  often 

*•  Aristotle,  Politics,  6.  6.  5  (Contzreve).  Eaton  considers  them  a  gens, 
comparing  the  Bcuxhiadae  at  Corinth,  the  Pmthelidae  at  Mitylene  and  the 
Myktidfu  at  Syracuae.  Grote  (1888),  iii  p.  11,  n.  1,  only  suggests  a  oonfoiiioil 
befeiTOQii  Srythne  and  EphesoB,  On  the  qneifekni  whether  theee  appamit 
patranymke  indioate  tiie  dMoent  of  an  office  in  a  funily,  or  the  formation 
of  an  official  gild,  see  $  5,  p.  ieO»  n.  84  and  App.  m.  p.  102. 
Suidas,  s.v.  IlvBay6pau 

C!iirtiius'  (p^  362)  quotes  tiiis  derivationy  but  prefers  that  of  Herzog, 
leader  of  the  people,  from  tiie  root  /3a-»  comparing  Zev^LXcw,  &c.  Yaniodk: 

agrees  with  Curtius,  taking  the  function  of  the  ^acriKevs  to  be  gehen  mnrhev. 
fuhren  (i.  p.  183).  JNeither  Bragmann  nor  Fick  attempts  a  derivation  of  the 
word. 
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coupled  in  Homer  with  ^yijrope^  (leaden) is  abo  found,  though 

less  frequently,  in  the  singular,  and  in  a  verbal  construction, 
with  the  general  sigmhcation  oi  governor  or  guardian.  But 
the  proper  and  original  meaning  of  the  word  appears  to  be 
Counsellor,  so  that  it  may  be  an  argument  rather  for  the 
ancient  authority  of  a  Senate,  and  may  be  compared  with 
ealdnnnan  (above,  p.  413).  "Ai^af  also  may  mean  the  care- 
taker or  guardian  but  this  meaning*  if  established,  is  too 
general  to  be  of  much  use  in  our  present  consideration^. 
KjUpam  appears  merely  to  express  power  generaUy. 

Tvpavvo<;,  too,  a  word  originally  of  good  or  simply  medial 
signi^cation,  indicated  the  enjoyment  oi  domination  generally, 
but  with  no  specific  meaning;  the  use  of  this  word  in  a  bad 
sense,  being  a  matter  of  more  developed  politics,  does  not 
concern  us  heze^. 

This  ezplttuatioii  ii  aooepted  by  VaoiSek  (U.  p.  882)  wlio  airfily  qvotot 
Plntaieh  (Thesena,  88)  on  the  rtylo  of  the  AtfoicmipM  u'AroiMr*  oompuiiig  fSi« 
phitoe  dyaxwY  ix^iv.  This  phniae  k  used  with  %  genitive  by  Herodotus, 
1.  24;  8.  109 :  in  the  latter  paeiage  in  a  good  eenee  "'to  look  after,*'  in  the 

former  in  the  unfavourable  one  "to  keep  a  sharp  look  out  upon"  {tQp 
iropBaiwv).    Neither  Curtius,  Brugmann  nor  Fick  has  anjrthing  on  the  word. 

An  old  fashioned  deiivatioii  from  dvd  or  dr(6  is  pat  out  of  ooort  by  an  uo- 

doubted  initial  /! 

For  the  derivation  of  thia  word  from  the  Skt  root  tor,  Ueer  werdeUt 
bemeistem,  see  Fick^,  i.  p.  90 :  Vanicek,  i.  pp.  288,  289.  The  abaurd 
suggestion  of  a  connexion  with  the  ikary  of  an  original  pastoral  family 
{capo  deUa  eoHtia)  was  sowoely  worthy  of  mention  by  so  good  an  •nthoiitj 
aa  Pianigiani,  i.T.  Umnma* 
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A.  VsauxsLY  xdigious,  p.  490.  Chief  pnest  ci  populua,  ib.  Mode 
of  appointakent,  481.  Developemeiit  ol  qiuud-seoiilar  functioiiB, 
432.  B.  Pablio  civil:  Regulation  of  times  and  seasons,  ib. 
CoTttioneSy  comitia  and  eakOio,  ib.  Curia  ealabm  and  Calendar,  431. 
Legal  procedure,  435.  Priestly  administration  of  justice,  436. 
C.  Private  civil :  InattgurtUio  and  lex  curiaia,  437  Caiaia  comiiia 
for  other  purposes,  438.  Twice  a  year,  ib.  Q.R.C.F.,  439 
Republican  lex  curiata  de  impario^  440.  Auapiciorum  cauaa^  ib. 
Pontiifs  in  special  connexion  with  family  law,  441.  Arrogatio^ 
'  ib.  Sacrorurii  detf-sfaiio^  444.  Testamenlum  comttiis  calatiy,  ib. 
Law,  or  attestation  and  piarantoe,  445.  TcMameniwn  in  proci7ictu, 
ib.  Comitia  catata  cerUuriarum,  446.  Scope  of  comitial  testa- 
ment, 447.  Part  played  by  people,  449.  D.  Sacral  Jaw»  450. 
E.  Fcivate  wnmgfi,  tacramenlium,  451.  ScabirU,  462. 

Pontiff.  To  apprehend  correctly  the  origit^  and  primary 
functions  of  the  Pontificate  involves  a  considerable  amount  of 
difficult  and  rather  incoBclusive  etymology  which  I  havethere- 
f  oie  placed  in  a  separate  section  and  here  assume  the  signifi- 
cation of  the  word  given  long  ago  by  Donaldson — ^the  Priest 
who  settles  the  atonement  for  a  specific  ofFence  (originally 
religious)  by  the  maposition  of  a  fine  or  penalty — and  ita 
translation  by  RiYier— on  what  based  he  does  not  state — 
furificaiewr\  Leaving  aside,  therefore,  the  consideration  of 
what  the  name  is  derived  from,  I  propose  in  the  substantive 
part  of  this  and  the  following  section  to  deal  with  the  pro- 
bable original  and  the  actual  historical  functions  of  the 

^  Donaldson,  VanraniMraii^,  p.  498:  Blvier,  Introd.  Hist  p.  U7.  See 
too§13,p.42L 
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PonlilF  per  ae,  and  afteiwaids  to  consider  the  Bex  as  de- 
veloped from,  associated  with,  and  ultimately  absorbing  the 
ofiice  of  Pontile  or  PoutifEs  proper.  For  even  without  as- 
suming anything  for  certain  with  regard  to  the  meaning  oi  the 
Pontiff's  name,  we  may  satisfy  ourselves  as  to  the  important 
and  permanent/«*»ict«w  specially  attributed  to  this  office  from 
the  independent  testimony  of  sufficient  old  authorities. 

Heads  of  religion.  The  Pontiffs  are  consistently 
represented  to  us  as  the  heads  of  the  National  Religion. 
As  such  they  had  control  of  times  and  seasons,  of  d&ys 
proper  and  reserved  for  religious  observances;  conversely 
of  those  open  for  legal  business.  Their  connexion  with  the 
administration  of  Justice  will  be  more  ezpHcitly  treated 
below  (pp.  436,  451). 

Here  and  elsewhere  I  rely  less  upon  stray  traditional 
accounts  of  the  institution  of  the  office  than  upon  the  uni- 
versally accepted  survival,  to  historic  times,  of  powers  and 
duties,  which  may  fairly  be  inferred  to  have  existed  from  the 
beginning.  For  the  tendency  of  the  Roman  Polity,  as  far 
back  as  the  beginning  of  the  Republic,  and  possibly  as  far 
back  as  the  establishment  of  a  hereditary  Monarchy,  or  a 
Monarchy  at  ail,  is  clearly  to  transfer  power  from,  not  to 
confer  power  on,  the  sacerdotal  element. 

Chief  Priest  of  the  Popnlmi  as  a  whole.  The 
Pontiff  or  Pontifis  being  officers  who  had  superintendence 
over  the  State's  religious  rites  and  observances,  their  super- 
intendence extended  to  those  of  the  curiae  and  gentes^  in 
which  the  State  was,  as  we  have  seen^  concerned.  But  we 
do  not  find  a  Pontiff  as  an  officer  of  an  individual  eu/na, 
like  the  curiones  and  inferior  Flainens^,  nor  a  fortiori  of  a 
.  gena.  In  the  original  number  of  three  Pontiffs,  for  which 
there  is  some  evidence  in  tradition,  we  have  indications  of 

>  §  5,  pp.  142,  172;  §  9,  p.  309.   See  also  below,  pp.  442,  4i3. 
»  $  9,  p.  ao9. 
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a  Pontifi  for  each  of  the  old  Tribes^.   The  subsequent  de- 

velopement  of  the  Board,  in  which  the  other  Pontiffs  were 
associated  with  the  reXy  will  be  onore  particularly  considered 
when  we  come  to  the  transition  from  Koyalty  to  a  Republic. 
But,  in  our  eartiest  antiquarian  records,  the  PontifE  appears 
as  an  officer  of  the  entire  fo'pyjlm  and  only  deals  with  the 
Binaller  and  probably  earlier  associations  as  parts  of  the 

Appointment.  Of  popular  Election,  as  in  most  early 
Priesthoods,  there  is  no  trace  whatever.   For  the  assumed 

Pontiii,  who  preceded  the  Roman  King,  we  may  suppose, 
if  we  like,  a  pretended  oi  believed  divine  mission.  The 
office  may,  of  course,  have  been  conferred  by  some  formal 
act  of  the  assembled  People :  but  it  was  more  likely  assumed^ 
by  its  first  holder,  as  the  fittest,  with  the  tacit  consent  of 
the  remainder  of  the  association*^.  The  need  and  the  motive 
for  such  assumption  and  assent  would  seem  to  be  some 
public  calamity  or  the  avoidance  of  some  grave  danger,  feud, 
or  crime — and,  the  not  uncommon  tendency  to  a  umfioaiUon 
of  religion. 

An  attempt  is  here  made  to  trace,  at  Rome,  a  possible 
developement  of  the  Pontiff  into  the  Pontiff-JBLing.  But 
the  traditional  Pontilb  of  the  Eegal  period  are  appointed 

the  EUng^.  Under  the  Republic  all  sacerdotal  appoint* 
ments  are  made,  in  the  way  of  cooptation,  by  the  priestly 
colleges  themselves,  or  by  the  Chief  Pontiff*,  until  an  un- 
certain date  in  the  third  century  B.C.,  when  a  curiously 
limited  power  of  election  was  statutorily  conferred  upon  a 
minority  of  the  tribes  constituting  the  eomitia  trihuta' ;  into 
which  question,  however,  it  is  not  necessary  to  enter  here. 

*  Mar.*  ii.  p.  21,  n.  5:  d  iii.  pp.  110,  111. 
*»  See  BlimtschU,  Theory  of  theStote  (tr.  1901),  i.  ch.  tL 
»  Msr.  ii.  pp.  19,  24,  n.  1.  •  ib.  pp.  24,  25. 

'  ib.  pp.  27—^0,  on  the  quasi-comitin  of  tho  17  tribes.  The  reason,  for 
true  or  complete  eomitia  j^opuU  not  being  allowed,  is  giyea  in  doero,  de  lege 
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Tba  teiiiue  of  office  waa^  ag  in  moat  of  the  old  Boman 
prieathoods,  for  life^  ao  that  the  meetiiiga  for  inangaiatloii 

(below,  p.  437)  were  necessarily  special  occasions.    That  thi^ 
however  did  not  continue  to  be  esaentiai  to  cakUa  comitia, 
'  aee  §  10,  p.  367  and  below,  n.  31. 

Bevelopemexit  of  qnaai-aeeular  fdnotlona.  From, 
this  general  presidency  over  lefigioua  affaiis  flowed,  aa  a 
matter  of  course,  the  regulation  and  settlement  of  all  ritual, 
on  which  the  Pontics  had,  down  even  to  the  time  of  Diouyaius^ 
a  free  hand.  But  to  it  may  alao  be  traced  a  connexion 
more  important  to  na  with : 

1.  The  regulation  of  times  and  seasons  for  public  busi- 
ness, including  legal ; 

2.  The  oeiemonial  admission  to  high  office,  primarily 
regarded  as  religious; 

3.  The  special  superintendence  of  family  law; 

4.  The  administration  of  justice  in  general,  criminal  or 
dvil. 

GontloneSy  comitia  and  ealatio.    In  these  cases  the 

Pontiffs  appear  generally  in  connexion  with  meetings,  con- 
tioneSt  or  assembhe^,  comitia^  of  the  people.  The  distinction 
between  a  contu>  and  a  comitium  is  important  though  not 
always  easy  to  maintain  accurately,  from  our  early  accounts 
of  the  prehistoric  times  on  w^hich  we  are  speaking. 

ContiOy  according  to  Festus,  is  simply  a  meeting  calied 
together  by  a  Magistrate  or  public  Priest  through  a  herald, 
to  receive  a  notice,  hear  a  apeech,  or  perhapa  assent  to  a 

agr.  2.  7. 17, 18.  This  strange  deference  peud,  in  a  distinctly  popular  reform, 
to  a  religions  traditiioD,  is  one  of  the  most  Btrildqg  inBtamoes  tbat  I  know  of 
the  hold  of  religion  npon  the  Koman  popnlaoe. 

*  Mar.  ii.  p.  19. 

•  Cf.  an  nnfortunattly  mutilated  passage,  DionyBins,  2.  73.  Kal  vof^wOf:- 
Tovffiv  8<Ta  tQ}v  Upjcf  dypa<fya  ovra  Koi  d,vidiara  KpivovT€%  a  cu-  fTrtxTjofia 
Tiryx'i^'f"'  o.vToh  (pavtiT)  vdfMuv  re  kcu  iBia/jUiSi'  k.t.X.  ¥ot  the  uniiatiafactory 
emeudatioo  of  this  obvious  lacuna  or  pleonasm,  see  Jacoby's  ed.  L  p.  260. 
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proposal®* :  comitium  is  an  assembly  of  the  people  to  be  dealt 
with  as  an  organised  body,  e.g.  for  the  purpose  of  taking  an 
actual  Yote^<^.>  But,  as  has  been  indicated,  the  tenns  axe 
not  always  used  with  sufficient  precision  for  us  to  say  whether 
there  may  }ia\'e  been  an  actual  vote,  with  alternative  possi- 
bility of  rejection,  or  a  mere  assent  and  appro val,  by  silence 
or  acclamation,  to  a  result  akeady  settled  and  decided  else- 
where (see  above,  p.  368). 

Certain  comitia  are  said  to  be  oalata,  specially  called^  or 
summoned  by  an  officer  of  the  Pontiffs,  styled  calator^^. 
These  were  originally  and  properly  assemblies  of  the  curiae : 
on  their  extension  to  the  Servian  centuries,  and  its  reason 
or  motive,  I  have  spoken  elsewhere  (§  10,  p.  369).  The  special 
meaning  of  their  being  calafa  appears  to  be  the  1-ontifical 
presidence  at  any  assembly  so  styled.  Hence,  according  to 
Hommsen,  calatus  comes  to  mean  much  the  same  thing  as 
Pontifical^.  His  assertion  that  these  assemblies  were  merely 
for  purposes  of  attestation,  whereas  other  camiUia  might  be 
for  legislation,  is  probable  but  not  certain^^*. 

I  proceed,  however,  to  consider  more  in  detail  the  legend- 
ary  and  quasi-historical  functions  of  the  Pontifis,  with  their 

•»  Fertiu,P.I».8&  l!litoi8t]ieeoeta«|x»|NiKa«Mafet^ 

or  his  reporter,  the  "and**  Bomitins  spoken  of  in  Qdlim,  IS.  7.  8;  d  id* 

13.  16.  3.  The  contio  of  the  alleged  law  of  Nnina  on  CompensKHon  for  in- 
voluntary homicide  (see  §  4,  p.  Ill )  would  appear  to  be  a  meeting  of  this  kind  r 
but  it  must  be  remprnhpTod  that  this  reading  depends  on  an  emendation. 
In  spite  of  thr  analog  y  of  tho  Homeric  trial  scone  and  its  Krjpv^,  see  §  13,  App, 
p.  424,  L  isliould  iiesilate  to  con?jidcr  this  Roman  contio  a,  jttdicial  assembly. 

*•  See  Macro l)ius,  1.  16.  14  and  \  arro,  L.  L.  6.  29  on  comitiales  dies.  The 
'* division"  is  rather  fancifully  .supposed  by  Mommsen  to  be  indicated  in  the 
fact  that  the  word  is  regularly  mied  only  in  the  plural,  Msr.'  i.  p.  191,  n.  4. 

u  Kot  in  the  Mtue  of  nommoto  or  appdkOa  (SkMl)  bttt  in  tlia.t  of  eon* 
voeote  or  tmweofa,  mo  bdow,  p.  434,  n.  19. 

^*  IMof,  P.  p.  3S,  CalatoreB.  The  paadve  eigiiifioatioii  by  which  he 
ezplalnetfaewoidlilwtheSpaDjflhei'iaffo  AKALATOR 
is  oonneoted  with  the  BBX  on  the  anelent  eippua  of  tiie  Fanm* 

^*  nichit  heisst  als  ponHfioak  lAss,  iL  p.  38,  n.  1. 
SeegmenUy  §  10,  n.  m 

am.  28 
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«ctaal  fiuvivak,  which  ma^  be  all  traced  to  the  geneial 

Pontiiical  presidency  over  the  religion  of  Rome.  Much  of 
this  matter  has  been  anticipated  in  the  account  of  the 
eamUia  curuUa :  in  iact  almost  the  whole^  except  the  poeaibla 
^utOiBatioii  of  the  curiae  foi  pmely  militaiy  purposes  as  ta 
"which  there  is  considerable  doubt  (§  10,  p.  359). 

To  take  the  functions  or  usages  mentioned  above  (p.  432) 
in  order: 

€nria  Calabra.  The  Calendar^  which  is  traditionally 
leptesented  as  matter  of  enactment  by  Bomulus  ot  Numa^» 
was  no  doubt  primarily  connected  with  the  due  celebration, 

at  the  proper  time,  of  religious  festivals^. 

Of  this  connexion,  dating  from  prehistoric  times,  we  have 
«n  interesting  evidence  from  our  antiquarians,  in  their 
^accounts  of  the  Cwia  Cakibra.  This  was  a  chapel  or  sacred 
precinct^*'  in  the  Capitol,  to  which  the  peopie  were  summoned 
\caLabantur)  by  an  officer,  whom  Macrobius^^  calls  a  ponttfex 
minor  (see  §  15,  p.  464),  or  perhaps  by  the  rex  eacrificidue 
himself^,  on  the  appearance  of  the^ew  moon,  to  receive 
notice  of  the  times  and  seasons  of  the  ensuing  month.  A  very 
primeval  worship  of  Juno  is  indicated  in  the  ancient  formula 
preserved  by  Varro,  to  be  used  on  what  is  to  us  a  tolerably 
regular  event,  but  apparently  iiBquiring  once  a  special  obser- 
vation for  each  particular  occasion.  "For  five  days'^  or 
**for  seven  days'*  "I  call  on  thee,  Juno  Covella^^."  It  was 
from  this  calatio,  whether  it  indicated  the  summons  or  the 
invocation,  that  the  first  days  of  the  months  were  called 
^alendae^  a  passive  participle,  probably  agreeing  with  nonoe, 

a«  livy,  1.  19,  20:  Plvtanli,  Nvma,  18,  19:  BlftoiDfaiiiB,  1.  12.  Ssqq., 

B.  L.  pp.  15, 16. 
V  See  FMu,  P.  p.  49»  Curia,  pardcnlarly  OiMra  Oufia» 
M  Cf.  §  9,  p.  308  with  Corssen,  Beit.  pp.  355,  440, 441. 
^7  IMacrobius,  Sat.  1.  15.  10.   See  below,  §  15,  p.  464. 
i«  Servius,  ad  Aen.  8.  654.   See  Mar.'  ii.  p.  40.  n.  2. 
i«  Vario,  L.  L.  6.  27,  dies  te  quinqoe  oalo»  Juno  Covella:  septem  dioB  to 
<Qalo»  Juno  Covella. 
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as  the  deda^ktion  of  the  Nones  settled  the  month's  maia 
sttbdiTinoDB  and  duration,  thexe  being  from  the  Konw  to 
the  Ides    the  division  ")  eight  days,  and  sixteen  afterwards, 

to  the  end  of  the  month^.  Covella  is  obviously  the  hollow 
Moon  (koIXtj  (TeX^vrj,  as  compared  with  the  TrXijOoiaa  of 
Sappho):  a  variant  rendering,  which  has  considerable  MS. 
Mthorily  (MiiUer's  Vacro,  p.  84),  NoveRa,  is  worth  notloe, 
as  perhaps  affording  a  better  explanation  of  the  word  Nome 
than  that  preferred  by  Varro  (L.  L.  6.  28).  Why  the  Moon 
is  called  by  the  Latins  Juno  Lucina  is  laboriously  explained 
by  the  same  author  (ib.  69)  with  reference  to  the  period 
of  gestation  redconed  in  the  division  of  time  marked  by  the 
planet.  In  these  meetings  at  the  Curia  Calabra,  when  Rome 
was  so  small  that  the  people  could  still  be  summoned  from 
tk^  lands  to  the  city^,  at  their  King's  command,  we  seem 
to  see  the  record  of  a  primal  elemental  worship  when  the 
great  Roman  Goddess  Juno  was  still  recognised,  not  by  the 
researches  of  fiiitiquarians  or  the  speculations  of  philosophers, 
but  by  the  simple  expressions  of  national  rehgion,  as  the 
Queen  of  Night  while  Janus  her  brotheir  was  the  Lord  of 
I>ay^.  The  meetiiq;  d  course  was  a  eontiOf  not  an  organised 
comitium^. 

Legal  procedure.     Whether  the  original  objects  of 
,  this  ancient  ceremonial  included  that  of  informing  the  people 
of  the  proper  days  for  legal  procedure  or  not,  such  information 
was  certainly  conveyed  in  the  extremely  old  lists  and  for* 

aiulae  connected  with  the  dies  fasti ^  some  of  which,  at  least 

Macrobins,  Satt.  1.  16.  7.  I  have  adopted,  in  the  text  ,  the  explanation 
of  Idus  which  bo  prefers  (ib.  17),  and  which  in  accepted  hy  Miincr.  Macro* 
bi'if?'  etyrnoloL^v  is  not  very  Batisfactory,  and  he  suggests  several  other 
cxplanalions,  ib.  14,  1<),  all  however  more  or  less  imposfiible,  or  open  to  the 
fault  called  by  grammarianB  Qar^pop  wporepoif.  See  too,  for  suniiar  silly 
fancies,  Plutaroh,  Qua^tt.  Rom.  24. 

n  In  nsbeni     agrls  ad  sQgem  oonMuiMft  popolos,  Vmto,  L.  K  S%  28k 

"SeelLILli.  ii^SSfiLt  and    e£,  a.  a 

28—2 
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in  popular  belief,  dated  from  the  traditional  period  of  the 
earliest  Royalty^.  The  knowledge  of  these — long  a  source 
of  influence  il  not  of  emolument— if  leally  published  in  the 
Twelve  Tables,  was,  after  the  destruction  of  the  original 
tablets  in  the  Gallic  conflagration,  suppressed  by  the  Pon- 
tifis^,  who  might  from  that  fact  alone,  have  been  inferred 
to  be  its  original  repositaries.  Their  custody  remained,  as  we 
know,  a  phTilege,  and  a  grievance,  tiU  the  publication  of  the 
Foiti  by  On.  Flavins. 

Here,  then,  we  have,  in  the  Pontifis'  surveillance  of  the 
Calendar,  a  point  of  transition  from  purely  divine  to  secular 
business,  and  a  connecter  of  that  body,  if  not  directly  with 
law,  at  least  with  Jihe  list  of  law  days^. 

Priestly  administration  of  justice.  The  line  of 
argument  here  followed,  as  to  the  probable  developement  of 
the  Kegal  out  of  the  Pontihcai  power  at  Eome,  depends 
laigely^^  upon  an  examination  of  what  are  called  the  Eegiae 
leges,  which,  as  an  entire  subject,  are  best  treated  just  before 
the  abolition  of  Royalty  and  the  institution  of  a  Republic ; 
some  of  them,  in  fact,  to  anticipate  a  little,  there  is  special 
ground  for  attributing  to  the  final  Tarquinian  tyranny.  But 
there  are  others  which  have  no  obvious  connexion  with  any 
part  either  of  the  Tarquinian  dynasty  or  the  so-called  Servian 
reform:  we  place  them  earlier,  on  the  isiinple  internal  evi- 
dence of  their  archaic  nature,  rather  than  on  account  of  any 
reputed  author.  They  are  often  directly  attributed  to  Numa, 
an  authority  as  fabulous,  doubtless,  as  Romulus  himself, 
but  to  whom  a  specially  religious  or  priestly  character  is  so 
consistently  attributed,  that  we  are  obliged  to  regard  the 

M  M»,«  ii.  p.  39.  Idvy,  6. 1. 

I*  JheringS  i.  291,  n.  19i^  and  genenllj  the  following  section  iiL  zviti^. 
I  fliboiild  not  howeFer  omit  the  remarkable  paiaUd  ol  the  Dmids,  as 
observed  by  Caeear  (B.  G.  6.  13).  Their  powers  are  eonsidered  hy  Seebohm 
(T.  C  pp.  119,  120)  to  have  in  a  maimer  descended  to  the  early  Qallio 
Church. 
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tradition  as  of  some  significance,  in,  spite  of  the  somewhat 
disconcerting  appropriation  of  this  hero,  in  later  times,  by 
undoubtedly  ^'aniyed"  plebeian  famities^.  An  oiiginal 
Pontifical  presidency  over  the  administration  of  justice  is 
more  particularly  to  be  inferred  from  the  early  criminal  law 
of  Bome,  which  however  very  probably  reached  its  culmma- 
ting  point  of  seyeiity,  after  the  secular  had  absorbed  the 
religious  power,  under  the  stem  rule  of  the  Etruscan 
Kings^'a.    To  this  I  shall  return. 

I  have  first  to  speak  here  very  briefly  of  the  ceremony  of 
inauQuratio,  which  is  the  religious  side  of  proceedings  already 
treated  in  §  10  under  the  head  of  lex  owriaiUk  (pp.  366  s^l^O* 
The  point  however  there  under  conrnderation  was  the  attdtude 
or  function  of  the  popular  assembly :  the  present  aspect  of 
the  proceedings  is  the  fact  of  their  taking  place  under  Pon- 
tifical pieridency. 

InftOguratlo  is  tiie  ceremoinal  admission  -to  the  highest 
religious  offices,  which  therefore  would  naturally  fall  under 
the  surveillance  of  the  heads  of  the  State  religion^^.  It  took 
place,  for  a  Bex  or  Flamm^,  as  we  are  told  by  Labeo  cited  in 
Gellius^^  at  otriofo  eomHa^  which  were  assemblies,  sometimes 
of  the  oufMM,  sometimes  of  the  oen^urtoe,  the  former  sum- 
moned (calata  i.e.  convocata)  by  a  curiate  lictor,  the  latter 

See  livy,  1.  IS,  19:  IMonysius,  2.  67-  70,  &o.,  fto.  Of  the  geniet 
iHdoh  claimed  him  as  an  ancestor,  the  Pomponia  ia  always  admitted  to  have 
been  plebeian,  famishing  champions  of  that  order  from  after  the  secession 
provoked  by  the  Decemviri  {lAvy,  3.  54).  As  to  the  Marcia,  see  §  5^  App. 
X.  p.  183. 

Above.  §  6,  p.  242.    See  E.  R.  L.  p.  G4. 

Mbr.  ii.  p.  35.  Ou  the  veto  always  possible  tiirougii  proved  de  caelo 
eervatiot  see  below,  n.  46. 

No  doubt  ihe/omtfietf  maJefM.  See  Festus,  F.  p.  151, 8.Y. 
**  QelttoB,  1&  27.  1,  2.  In  Bbio  Ladii  Fdioie  ad  Q.  Mneiiim  primo 
ecriptnm  eetLabeonem  eoribere  coftito  tomiUa  esae  quae  pro  ooniegio  pontifi^ 
omn  habemtiir  sat  icgie  ant  flatnimim  jnaugaraiidoriiia  oaott.  eomm  anteni 
alia  esie  cuiiata,  alia  centunata.  curiata  per  lietoram  ontiatiim  ealairiE,  id 
eat  eooTooad,  oentmiata  per  eotmomeiiL 
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by  a  comicen  (bugler) ;  both  being  held  under  the  pieeidenoo 
ot  the  college  of  PontiJffs. 

Th»  patct  played  by  tlie  people  in  this  oeiemony,  and  the 
tvue  diaxaetoT  ol  the  far  eiifiitf(i»  have  henn  already  ocn- 
odered  (§  10,  pp.  868,  888)  togctiier  ^riih  the  opknon  of 
Mommaeaa  as  to  the  ghifting  of  the  venue  to  the  Campus 
Martms  in  at  least  one  case  (ib.  p.  ^7).  Another  rea^oxi 
ie  eu^eeted  beieafter  (p.  446). 

The  rex  intended  by  Labeo  is  of  coiizse  the  rex  emcmum 
of  the  Republic,  but  there  can  be  little  doubt  that  the  oere- 
monial  descended  from  the  pre-republican  times  of  the  actual 
King.  The  rex  was  throughout  a  religious  oHicer  and  the 
greater  Flameoe  oontmued  to  the  end  to  be  patrician  naeiabeni 
of  the  old  gmnUe. 

CfiJata  comitia  for  other  purposes.  As  the  offices 
specihed  were  for  life,  the  vacancies  must  have  been  occa- 
aoaal  and  the  summcm  <xd  hoe.  The  ehaage  in  the  meaiong 
of  eolflito  noted  i»  a  foimec  8eetic«  ({ 10»  n.  19*)  is  aceouiteA 
for  as  follows: 

"At  the  same  cakUa  comitia,'*  Gel lius  proceeds^,  "were 
wont  also  to  take  place  the  socrorum  detestatio  and  testametUa, 
for  there  were,  as  we  have  iiiideistoodt  three  lands  of  wiU^ono 
et  eoldla  eomMa  in  a  meetkig  of  the  people,  another  in  battle 
armature,  when  the  men  were  being  called  into  line  for  battle, 
a  third  by  way  of  conveyance  of  the  famiiy^^  in  whi(^  last 
the  copper  and  balance  are  employed." 

Twiee  a  year.  It  cannot  be  meant  that  the  rare  occa- 
sions  for  the  inauguration  of  a  King  or  a  Flamen  alone  were 
utilised  for  what  was  or  soon  became  a  very  ordinary  business, 

JaSm  oonAtti  qxum  eakto  appdliii  dizimiu  ci  mermm  tktetMio  et 
tMtamwita  SudwIieibMit.  IMaenimgenmtettomeiitoniiafHiBM  aeoepoxitiis: 
mum  quod  ealatb  ooodtiii  la  pofstt  oontioiie  Sent,  alteram  in  pvodnota^ 
mm  vixi  ad  pmrihun  faeiendom  bet  fteiooa  yooabaBtair,  tednvm  f&t  famfliaa 

cmanoipationem,  oui  mm  et  lilna  adhflmetor. 
8ee}3»pbS4. 
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but  that  the  same  class  of  assembly  was  used,  possibly  in  a. 
less  solemn  form  {corUione)^  for  that  purpose.  A  statement 
in  fact  by  Theophiliis»  tjie  translator  of  Justinian's  Insti^ 
tvtes^,  that  calaia  eomitia  took  place  twice  a  yeat,  which 
was  once  questioned,  has  been  eonfinned  by  the  discovery^ 
of  Gains'  oricrinal.  These  days  are,  with  his  usual  per- 
spicacity, identihed  by  Mommsen  as  the  24th  of  March  and 

2l8t  of  May^.  An  inconvenience,  which  occuis  to  cm 
at  first  sight,  of  amnging  the  days  so  near  one  another^ 
m  to  be  accounted  for,  not  by  supposing  them  to  be  deter- 
mined,  on  some  mdependent  ground,  but  fixed  with  the 
express  purpose  of  the  second  serving,  at  a  short  interval, 
as  a  sQppKementary  occasion  for'  those  who  have  ne^ected 
to  avail  thems^ves  d  the  first,  and  normal,  <me**. 

Q.R.C.F.  Momrasen's  identification  is  confirmed  by  a 
fragmentary  passage  in  ifestus  which  informs  us  that  after 
some  cezemony  connected  wiik  the  tex  {saeF^ficfdus)  thfr 
24th  of  March  becomes  e  nefwOo  fashu^.  The  few  legiblcc 
words  quoted  here  probably  indicate,  as  they  are  supposed 
to  do,  from  comparison  with  a  passage  of  Varro**,  the  fitness, 
of  the  latter  part  of  the  day  for  legal  (or  statutory)  procedure 
^fefiem%.   The  note  on  this  day,  in  Yerriiis'  own  FasU^, 

«  nwophflaa,  Iitttt  %  10:  Gains,  2.  101.  The  original  meaning  of  the- 
word  (special  summons)  WM^  tinrefore,  henceforth  lost  sight  of,  and  th* 
fact  of  pontifical  pmideBee  benme  the  virtnai  sigpifiMnoe  of  the  epitliet» 

see  §  10,  n.  19». 

^  Mar.®  iii.  p.  319,  n.  1  Euad  more  fully,  Rom.  Chron.^  p.  242,  n.  30.  This 
note  gives  the  passage  from  the  remarkable  Praenestine  Fasti  of  Verrioa 
naccufl  (see  Tenffel  (Warr),  §  74.  3,  vol.  i.  p.  106). 

**  Compare  the  application  of  the  same  principle  ixi  the  Fomacaiia, 
§  9,  p.  323.  This,  I  think,  meeti  Kftdcnra'a  olijeetions,  BBg.  iL  pp.  847,  848. 

Hofhlng  moie  oaa  be  proved  from  FMia,  F.  pw  278  (wboe  tlie  heading 
d  the  fragment  JUgifugiwm,  k  dm  to  aia  emendation)  esoept  that  the  oere* 
mony  lefeixed  to  oame  from  Btntria* 

^  Vtan,  Ifc  Ifc  e.  31.  Liteidii  die8...ab  eo  hmt  ilMpM  post  id  tempna 
bge  aotiim  saepe.  This  passage  agiin  to  eompt,  and  I  ooninder  tiie  leeUe 
eoepe  impoeaiUe  lor  VaiRO:  bat  I  am  mot  edithig  Vafxo. 
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mutilated  «8  it  is,  maiy^  on  the  other  hand^  have  lefened 
specially  to  the  making  of  wills^.   Anyhow  this  passage  of 

Festus  is  conclusive  against  the  identification  of  March  24 
with  the  day  of  the  Begifugium  (Feb.  24),  whatever  that 
observance  may  have  meant^^.  I  venture  therefore  to  trans- 
late the  words  quod  eodieex  oamitio  fugerU  \rex\  ^'becansey 
09  they  (wrongly)  hdieve  (see  Roby,  Grammar,  ii.  1744),  it  was, 
on  that  day  that  the  king  fled,"  and  to  explain  the  Q.R.C.F. 
of  March  24  as  meaning  that  after  the  hLing,  or  King  PontifE^ 
has  arrived,  to  make  good  the  eession,  the  businefls  may 
begin :  not  bef ore>^. 

I  have  spoken  already  (§  10,  p.  369)  of  the  lex  curiata 
which,  in  republican  times,  accompanied  the  entry  upon 
office  of  the  ordinary  magistrates  om'pkMfum  oauaa,  and 
which  would  seem  theieiore  to  have  come  to  carry  with 
it  the  religions  sanction  perhaps  originally  confined  to  offices 
specially  religious  and,  for  a  long  time,  the  appanage  of  the 
patrician  order  alone^^.  The  monopoly  of  the  auspices 
'  constitated  an  important  aristocratic  chedc  in  i^e  struggle 
between  the  orders  (see  below,  n.  46).  Indeed  a  champion 

Beading,  in  note  30  of  Mommsen's  Chron,  qulare  potiua  Ucere  testa- 
meni]  a  fieri  instead  of  the  word  [judici]  as  usually  suggested. 

w  See  Ovid,  Faati,  2.  685.  XhiB  too  would  seem  to  bo  the  view  of  Paulas 
(]>iaooiiu8),  from  his  Tenion  of  Verrias  flacoiu,  MtUler,  p.  259.  Except 
for  Plvtaxeh,  Qnaestt^  Bosl  63,  the  view  tiiat  MBsion  only  opens  after  the 
King  has  otfied,  depends  entirely,  so  fsr  as  I  can.  see,  upon  emendation, 
I  soaroely  dare  to  suggest  a  letum  to  the  old  expSanation  of  Segifughm 
after  the  elaborate  structure  raised,  upon  a  different  one,  with  so  much 
learning  and  literary  ability,  by  my  friend  Sir  James  Frazer:  but  I  must 
confess  that  I  see  little  direct  fonndatioa  for  it  but  the  last  words  of  Plntaroh's 
gossiping  story  (I.e.). 

'8  Karlowa,  RRg.  ii.  p.  847,  questions  such  a  meaning  of  comiHaviL  It 
appears  to  me  too  ohviono  to  need  instances. 

*•  Mommsen  in  si  sis  upon  a  btrict  distinction  being  maintained  between 
inauguratio  for  religious  and  lex  curiata  for  secular  office.  Msr.^  i.  p.  609, 
n.  1.  But  of.  Cioero,  de  leg.  agr.  as  cited  in  n.  66*  to  §  10  and  ]Loo.  in  next 
note  (40). 
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of  the  aristocratic  party  is  made  by  Livy  to  base  the  validity 
of  a  Consulate  rather  upon  the  Consul's  creation  ampicato 
than  on  his  election  by  the  People^. 

The  Pontifb  in  eonnezion  with  family  law.  Having 
spoken,  in  the  earlier  part  of  this  section,  of  the  Pontiffs' 
surveillance  over  public  religious  celebrations,  particularly 
of  the  ceremonial  entry  upon  office,  of  the  chief  Roman  te- 
ligiouB  officers,  before  a  special  assembly  of  the  people,  as 
organised  for  legislation,  I  pass  to  the  more  detailed  con- 
sideration of  a  similar  surveillance  of  the  same  authorfties 
over  meetmgs  of  the  people  in  the  same  curiate  organisation, 
bnt  called  together  for  more  private  or  family  occasions^ 
and  in  the  character,  as  to  one  class  of  such  occasions,  dis^ 
tinctly  rather  of  witnesses  than  legislators.  The  ground  of 
this  surveillance,  or  intervention,  was,  as  indicated  above 
(§5,  p.  142),  that  the  PontifEs,  as  heads  of  the  national 
religion,  were  concerned  in  the  preservation  of  the  scfora, 
which  had  become  a  part  of  that  religion — if  they  were  not 
rather  its  original  constituent  elements — viz.  the  religious 
observances  belonging  to  the  origmal  </en^  and  the  families 
composing  them;  which  surveillance  extended  to  any  new 
association  of  a  similar  kind  that  might  be  admitted  to  the 
name  and  character  of  a  gens  (§7,  p.  272).  Hence  their 
interest  in  the  purity  of  family  descent  and  the  prompt 
devolution  of  family  property,  "ut  easent  qui  sacra  f<icerent^J* 
Hence  their  presidence  over  the  ancient  reUgious  marriage^, 
-  peculiar  once  to  the  original  patrician  families;  over  the 
act  of  arrogatiOf  and  the  old  testanientum  comitiis  calalis 
(§  1^0,  pp.  375, 376).   The  greater  part  of  this  subject  has  been 

^  Iivy»  4,  6.  Ihterroganlii  tribono  oar  plebeiiim  oonmlem  fieri  mm 
oportorat,  rMpondit  (alter  e  oonsnlilms)  quod  nemo  plebeiiu  •oapioia 
habeiet  See  too  tbe  latter  pact  of  $.  4L 

*^  See  below,  n.  46. 

See  above,  §3,  p.  77;  §  7,  pp.  271,  272.   With  ttomptio  or  HMe  liie 
PontifEs  do  not  appear  to  have  had  anything  to  do. 
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already  treated  in  the  sections  dealing  directly  with  familj 
or  gentile  law,  or  with  the  functions  of  the  cowUia  curiaia 
and  the  part  actually  played  by  the  paopk  on  Mich  ooeastooB 
as  the  above,  in  which  tJieur  presence  is  alleged.  It  is  only 
neeessary  now  to  give  a  brief  resum^  of  what  has  been  stated 
elsewhere,  with  specific  reference  to  the  particular  part  of 
the  Pontic. 

The  lepfeaeatatkm  oi  the  euriae  by  the  thirty  iioton 
lias  been  c&ewn  (§  10,  pp.  370,  371)  to  be  old  in  the  days  ot 

•  (Soero  ■  a  hundred  years  after  his  time,  the  only  persons 
present  at  arrogatio  may  have  been  the  Pontifis,  to  judge  by 
a  speech  which  Tacitus  puts  into  the  month  of  Oalba.  The 
formality  <rf  a  mriata  in  am^aiio  would  appear  to  have 
•oivived  to  the  time  ci  Gains  and  Ulpian,  but  was  superseded 
in  that  of  Diocletian  by  Imperial  rescript,  and  appeals 
simply  in  Justinian  as  the  auotoriUu  of  the  Emperor^. 

In  the  PontiJ^cai  pceadenee  ezpopessly  reqnind  foe  ane- 
g»tio  (§  10,  p.  37S)  the  Pontiffs  are  eviduitly  regarded  a« 
the  guardians  of  the  public  relipoua  interest.  There  may 
possibly  have  been  in  the  original  transaction  some  idea  of 
giving  the  agnati  and  gentUet  interested  an  opportunity  of 
protesting  against  an  arrangem^t  nniairly  uSeeting  thieir 
peonniary  interests^;  bnt  there  is  no  donbt  that  the  main 
object  originally  was  to  see  that  there  was  no  danger  of  the 
papuku  being  compromised  in  the  eyes  of  Heaven,  by  the 

*3  Tacitus,  Hiat.  1.  15:  Gaius,  T.  99  and  Ulpian,  8.  3--5.  Compare 
finally  Juflt.  1.  11.  I  with  rode  8.  47.  6  (293  a.d.).    Gaiu.s  docs  not  mention  " 
the  presidency  of  the  Pontiffs,  though  it  mn y  be  perhaps  inferred  from  1.  132. 
He  oould  Bcarcely  iiave  been  ignorant  or  unobsor\'ant  of  a  fact  so  strongly 
insisted  on  by  bis  contomgorary  Gellius  (see  Sources,  pp.  93, 126,  and  above,  . 
i  10,  n,  19«), 

M  See bdow, a.  46.  Ako § 4,  p.  117, «id GeOiw, ff.  19.  e.  Themligloas 
pfresidenoy  required  for  (urogaHo  is  alone  mMaknt  erldenoe  for  its  svpeiior 
antiqiiity  over  adoplio  proper,  in  which  the  paMk  iuperviiioiit  mob  as  it  is, 
in  of  a  purely  etvil  oharaoter.  For  tlie  ooaipaiaMTe  anlMiiiity  of  mrogaUo 
or  Urtamenhm,  see  below,  p.  4i7. 
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noMf  ^hick  weie  saoh  an  impoxtaait  part  in  the  life  of  the 
State  and  its  coiutitiieiit  elementB,  being  left  widiout  pioper 
support  and  maintenance. 

Karlowa  (ii.  p.  849),  in  speaking  of  the  testamentnmoomitns 
oalatis,  makes  fiome  point  of  a  distinction  between  concern 
for  the  pireieEYation  of  the  saemfamiUafia  and  jfentiliaa,  but 
the  ealeguatding  ol  either  appears  from  CScero^  to  have  been 
equally  an  object  of  Pontiiical  concern.  In  either  case,  the 
transfer  of  a  possible  paterfamUiaa  from  one  family  to  another 
might  imperil  the  sacra  of  the  former,  or  of  the  geM  to  which 
it  belonged,  by  the  poasibility  of  extmetion,  and  miuit,  at 
any  rate,  increase  the  bnfden  or  obligation  of  tkoee  upon 
whom  the  preservation  of  such  sacra  was  still  incumbent. 
On  the  other  side,  the  introduction  of  a  stranger  was  not 
looked  upon  with  faTour,  nnieis  there  waa  Hk^  to  be  a 
&ihire  in  the  direct  snceesnon  and  representaticm  of  the 
family,  into  which  he  is  to  be  introduced,  which  faihue 
'  the  object  of  his  introduction  is  to  prevent.  These  are  the 
main  points  on  which  the  Pontics  require,  or  should  require, 
to  be  satiafied:  the  function  of  the  eomitia  appears  to  be 
merely  to  pass  the  roffotio  in  accordance  with  their  decision^. 

o  QtfB  9h(i(W9k  §  4,  p.  124;  §  5,  p.  142.  Some  aooomit  of  thii  mstter 
is  giyon  in  CSoero,  do  kgibua^  2. 19^21  (47— 03)»  tiie  detafled  proTiatons  (e.g. 
as  to  llie  oofmepop  of  tiie  property  with  the  MK!r»),.bATiQg  been  no  doubt 
<l>boratod  by  later  Pontiib.  See  too  tho  first  reason  gtyen  by  Gahis,  2. 
fiS^—Mi,  -why  the  impniba  pOHuaio  ei  utuaapio  wbioh  k  said  to  be  pro  AcrvdEe 
was  once  allowed,  lU  es§ent  qui  mcra  faeerenk 

*•  There  might  be  still  intended  some  opportimity  of  protest,  on  the 
part  of  those  Interested  in  the  ordinary  legal  succession  to  the  parties  (see 
Gellius,  6.  19.  6):  but,  compRrincr  the  chapter  s^enerally  of  GelliuB  with 
Cicero,  do  domo,  13 — 15.  we  see  tiiat  the  chief  point  of  the  orator's  im- 
peachment of  the  arroyatio  of  Cludius  cemsists  in  the  propriety  of  the  Pontiffs' 
approbatio:  the  lex  curiaia  follows  liter  of  course:  the  only  hole  to 

pick  m  t/hai  ^iart  of  the  proceeding  is  that  it  was  not  earned  auspicato.  On 
this  Gioero  ia  not  always  consistent.  The  40th  seotion,  in  the  speech  do 
domo^  seeoMi  io  aUoge  that  tlie  awpioes  vers  oboerred,  and,  as  of  oourso 
generally  bappened  wbeo  a  iwto  was  Intended,  prored  unfavomable.  At 
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Sacronim  detestatio.  In  the  two  cases  of  the  employ* 
ment  of  eaia/Uk  oonMat  icx  what  we  ahould  consider  private 
purposes,  mentioiied  by  GelliuB  (above,  p.  438),  the  first, 

sacrortim  detsstalio,  must,  as  it  seems  to  me,  be  necessarily 
either  an  integral  part  of  arrogatio  or  an  essential  preliminary 
to  it.  This  has  sometimes  been  regarded  as  a  notice  to  .take 
up  the  burden  of  family  or  gentile  saera^'';  but,  from  its 
conneadon  in  GelHos  with  the  oldest  form  of  will,  it  evidently 
dates  from  a  far  earlier  time  than  when  the  sacra  began  to 
be  viewed  in  the  simply  onerous  light,  so  that  herediMs  sine 
saerii  was  a  term  nsed  to  denote  any  lucky  windfall.  Our 
dete^oHo  is  more  probably  a  formal  rennnciation  of  his  old 
religions  traditions  and  practices  by  the  adult  who  was  to 
be  arrogated**. 

The  testamentom  comitlis  calatis  is  designated  by 
Hommsen  in  the  words  quoted  above  (§  10,  n.  48)  as  a 
iUUutory  act^,  although  it  is  expressly  said  by  GeUius  to 

take  place  in  ffypuli  contwne  (above,  p.  438).  Jhering  appears 
to  take  the  same  view,  since  while  he  recognises  that  its 
efiect  is  to  place  the  will  under  the  guarantee  of  the  people,  he 
scouts  the  idea  of  their  office  being  merely  witness.  It  is, 
on  the  contrary,  strongly  contended,  by  Earlowa,  that  the 
presence  of  the  pojmhis  is  nothing  but  an  act  of  solemn 
attestation^^^.   Now  the  old  lex  curiata  may,  as  pointed  out 

another  ihifting  phaae  of  the  intrigue  between  Oubm  and  F^mpeyt  >t 
appean  to  be  GSoero's  intereet  to  make  them  out  fayoniable.  Compaie 
Cicero,  ad  Att.  2.  12.  1,  2,  with  de  prov.  cons.  19.  45. 

«7  xhis  mining  miglU  be  borne  by  the  woid  in  Ulpian,  I^g.  SO.  1&  40.  pr. 

and  Gaius,  ib.  238.  1 . 

As  apparcntU  was  done  by  Clodiua.  Dio  only  says  (37.  51)  i^wfiixraro 
'Hjp  €{>yivcicLi>,  but  see  Cicero,  de  dDino,  13.  34.  On  detestatio  generally 
Mommsen,  Mar.*  iii.  p.  39,  n.  1  and  particularly  Servius  on  Aen.  2.  156. 

«  Msr.  iii.  pp.  3 19. 320.  JherincrJ.  pp.  146, 149,  n.  58»;  also  ib.  pp.  220,222. 
Karlowa, KKg. ii p.  8ol.  Xiie  vigour  or,a8 hehimself  caUaitjtheaniwwi* 
(Eifer)  of  Kadowa  haa  here»  aa  ■ometimea  claowfaete^  like  the  eleganoe  of 
ICaine^  oarried  the  day  against  tiie  mm  feaaoned  yiew,  Caq,  howmr* 
ii  with  him;  aa  wdl  aa  the  anperior  anthotity  of  GiialdS  p.  808»  a.  1. 
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above  (§10,  p.  371)  have  become  a  mere  formality,  but  it 
was  a  formality  actually  observed,  in  arrogatioy  from  the  old 
times  down  to  those  of  Augustus^:  whereas  the  point  of 
distinctioii  m  a  cantio  is  expressly  stated  to  be  that  Parlia- 
mentary proceedings  can  not  take  place  at  it  (above,  n.  9*). 
For  this  and  various  other  reasons  stated  by  Karlowa,  I  am 
inclined,  contrary  to  my  wont,  to  side  in  this  instance,  with 
him  against  Mommaen  and  a  majority  of  modem  authors. 
I  question,  indeed,  any  previous  right  of  Testation  which 
Karlowa  seems  to  assume,  though  I  agi  ee  with  him  that  the 
words  itaque  vos  of  Gaius,  2.  101  may  well  have  been  borrowed 
from  the  testamentum  calatis  comiliu^^. 

This  view,  of  the  function  of  the  meeting  being  merely 
attestation,  which  it  must  be  remembered,  carries  with  it 
an  implied  recognition  and  guarantee,  seems  also  more 
'  suitable  for  the  other  old  form  of  will  mentioned  by  Gaius 
in  the  same  passage  (2. 101),  the  Teetamentum  in  prooinctu. 

The  meaning  of  this  phrase  is  scarcely  fully  expressed  by 
the  literal  translation  m  battle  array.  The  warriors,  whose 
summons  is  described  in  the  interesting  Scholium  to  Virgil 
10.  241  ®\  are  in  line  and  just  about  to  proceed  into  action. 
It  is  exactly  ''one  moment  while  the  trumpets  blow."  In 
such  a  moment  there  would  be  little  time  to  do  more  than 
name  a  heres:  and  probably  in  the  testamentum  comitiis 
calatis  a  selection  among  the  persons,  who  would  naturally 
have  taken  on  intestacy,  was  all  that  was  competent  to  the 
earliest  testators  (see  below,  p.  447).   The  presidency  of  the 

See  Suetonius,  Augasttxs,  iio.  Pnviguum  Tiberium  adoptavit  in  foro 
lege  onriato. 

n  Kftrlowa,  RRg.  ii.  pp.  848, 849,  851.  They  are  mdeed  better  suited  (as 
GHtBid  admita,  p.  803,  n.  1)  lof  an  andjence  of  the  ndioie  people  than  of 
the  five  witneeseB  and  the  IMpems, 

*'  GiTen  m  snbetanoe^HiBr.*  iii.  p.  307»  n.  2,  alio  by  Gmeiit  In  his  note  on 

Ckdns,  2.  101.  llutt,  however,  this  te^tammt  is  any^aignment  for  an 
original  militaiy  nse  of  the  curiae  (see  above,  pp.  307  sqq.,  369)  I  doabi, 
in  face  of  the  geneial  testimony  to  their  reHgioua  destination. 
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Pontiffs,  which  is  distinetly  stated  in  arrogatio  and  implied 
in  the  style  of  the  so-called^  comitia,  at  which  these  wills 
weie  made,  in  time  of  peace^,  could  no  doubt  be  relied  upon 
againBt  any  tnqfficMum  teitamenihim  of  thoae  early  dayB. 
The  recognition  of  legaiio  by  the  Twelve  Tables,  if,  as  will  be 
shewn  hereafter,  it  was  a  necessary  supplement  to  the  third 
will  {per  aes  et  Ubram),  appears  to  me  conclusive  agamst  any 
saoh  .power  being  enjoyed  under  the  two  earlier  forms. 

Ooinitia  oalafea  eentnrianuiL  The  extension  above 
referred  to  (p.  433)  of  eomiUa  eaUaa  to  the  centuriate  arrange- 
ment of  the  foydus  may  have  been  sufficiently  accounted 
for  by  the  suggestion  of  Mommsen  (above,  p.  444)  but  I  am 
inclined  to  think  that  a  better  reason  is  to  be  found  in  the 
obvious  general  intent  of  the  Servian  system,  i.e.  a  fuaion  of 
the  orders  in  one  military  commonwealth. 

It  is  not  of  course  impossible  that  the  curiae,  whether 
exclusively  patrician  or  not,  may  have  condescended  to  take 
cognisance  of  the  wills  of  their  local  non-gentile  residents". 
Anyhow  I  think  it  extremely  unlikely,  considering  the  close 
connexion  of  these  caUUa  comitia  with  gentile  sacra  and  ; 
property,  that  they  should  have  done  so  in  the  case  of  any  j 
Plebeian,  who  had  not  been  in  some  way  recognised  by  the 
Pontifb  as  partaking  of  genHi/Uas  and  consequently'aasigned 
to  some  curia^, 

^3  Gellius,  5.  19.  6;  15.  27.  3.  Unom  (tefitamentum)  quod  oalatk 
comitiis  in  popuU  contione  fieret. 

**  In  pace  et  in  otio,  Ga.  2.  101.  For  thifl  probtible  re8trictio&  of  testatorj 
power,  see  Kariowa,  BRg.  iL  p.  848. 

«•  So  Kadowa,  ii.  pp.  848,  888. 

**  SMaiKxve^l?,  p.2e9Midl[8r.*iii.  p.  76.  MbnimM  himMll  ooiuldeis 
(Mar.  iiL  ^  78»  oi  Etriowa^  iL  p.  863)  that  the  Hebd^ 
ezdaded  from  partioipatioa  in  the  comitiai  IMauMiit  naiSL  he  attatned 
tlie  right  of  voting  in  the  comiUa  emiaiay  which  he  holds  took  place,  at  tiie  i 
laiteet,  in  the  yew  209  b.o.  His  reasoning  is  contested  by  Karlowa,  Lo.  on 
grounds  which  I  cannot  accept  as  altocrcther  satisfactory,  but  which  wiU 
be  examined  when  I  oome  to  deal  with  the  third  form  of  teetament.  Xkne 
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These  cases  OAnnot  have  been  in  tHe  eariiest  times  many. 
It  would  seem  therefore  that  the  Servian  system  which 
apparently  gave  the  plebeian  citizen^  simply  as  a  bolder  of 
Umded  property,  a  place  on  the  oenfios  roll,  ahonld  also  have 
given  him  a  similar  right  of  testation  to  that  enjoyed  by  the 
member  of  a  gens.  This  could  be  done  in  time  of  peace  by 
the  extension  of  the  idea  of  calatio  to  the  centuries.  In 
time  of  war  I  assume  the  will  in  froeinctu  atiU  held  good, 
miOatia  mutandis'^'', 

Oompetenee  for  testation  being  supposed  to  be  then 
assured  for  the  Plebeian,  there  remains  the  question  of 
convenience,  or  rather  inconvenience.  It  is  possible  that 
the  system  of  eaiaiio  ceniuriafum  may  not  have  been  looked 
on  with  much  favonr  by  the  PoatiAs,  whose  presence  was 
essential.  The  few  occasions  provided  for  these  comitia 
would  also  be  absolutely  incompatible  with  any  sudden 
necessity  arising  for  making  the  will.  That  it  could  be  made, 
under  the  existing  system,  is  clear  from  Gains'  words  "if 
a  man  had  neither  made  his  will  at  the  cakUa  eomUia,  nor 
■m  jjrocinctu,  and  was  in  danger  of  approaching  death*'  he 
might  use  the  mancipatory  trust  next  described^^. 

Scope  of  comitial  testament.  It  has  been  sag^ested 
above  (p.  445)  that  the  power  of  Testation  oom^tM  eakai§ 
was  probably  limited  to  the  selection  of  a  heres^  among  those 
\viio  would  naturally  have  taken,  on  intestacy  and.  from  this 
point  of  view,  one  would  not  unnaturally  regard  arrogatio 
as  an  older  institution  than  Testation.   But  this  is  not  the 

much  seems  clear  that  this  third  form  precluded  the  necessity  for  any 

befofe  its  eBtdWUihmwit.  \ 

MoiBiiiaaa*(i  asgamento  tluit  this  oooU  mob  liavd  been  <ii  comUalu 
eenlmiato,  axe  most  unsatisfactory,  Har.*  iiL  p.  907,  il  2.  WbetlMT  die  dodbum- 

Uim  was  oonsidered  to  take  place,  on  the  field  of  battle,  tMlore  the  curiae 
«r  the  etMhuriae  it  could  equally  have  only  been  heard,  in  practice,  by  the 
•nrrounding  comrades  ol  the  tsstatOE»  "vor      naeluittfktndtH  Emam&deiu** 
^  Gaiiis,  2.  m 
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opinion  of  Mommsen,  who  expressly  places  it  later^^,  on 
what  ground  he  does  not  say. 

A/^uQpAim  by  testamentum,  agaiu»  would  seem  naturally 
to  have  preceded  the  tettctmentum  general :  but  of  this  form 
of  adoption,  which  in  gist  and  effect  has  much  the  character 
of  arrogatio,  we  have  only  few  and  late  instances^. 

Whether  the  first  wills  included  any  "donations  of  free- 
dom" as  appears  to  be  assumed  by  Foste  (Qaius^»  p.  24)  I 
very  much  doubt.  The  inhuman  practices  resulting  from 
the  principle  stated  in  note  66  to  §  5a  are  much  more  likely. 
{OrdnttSy  Inst.  2.  24.  2,  is  ap|)arently  quite  a  late  word. 
Codex,  7.  2.'  10.)  Testamentary  manumissions  had  however^ 
become  a  practice  before  the  Decemviral  Code,  which  le^ 
cognised  and  confirmed  them  (Ulpian,  1.  9). 

That  the  old  comitial  will  must  have  contemplated,  as 
its  main  object,  the  institution  or  selection  of  a  heres,  there 
would  never  have  appeared  to  be  any  doubt,  but  for  the 
remarkable  article  in  which  Professor  Lenel  has  recently 
contended  that  its  only  object  was  legacy^.  Mommsen 
indeed  appears  in  a  note  to  have  somewhat  favourably  an- 
ticipated this  view;  but  the  words  of  the  Twelve  Tables, 
upon  which  he  seems  to  base  the  legal  validity  of  the  Man- 
cipatory  Testament,  as  a  whole,  may,  I  submit,  be  better 
interpreted  as  referring  merely  to  the  legacy  part  of 
that  will,  the  validity  of  which  was  not  considered  to 
/be  suiiicientiy  assured  by  the  general  terms  of  the  cum 
nemm  &c.  clause  and  therefore  to  require  a  special 
statutory  recognition^. 

^  Mar.*  iiL  p.  21,  n.  3.  I  ▼entare  moet  diatliiefly  to  dUler  from  liim. 
ib.  p.  39,  n.  2.  The  belt  known  oaae  iB  that  of  CMKvixaf  adoption  hy 
Ombw  (Appiaa,  R  OL  3. 11). 

*^  Essays  in  Legal  History  (ed.  Vinogmdoff),  1913,  pp.  120  sqq. 

Uti  legassit  ita  jus  esta  For  the  Tuions  torna  in  which  this  clause 
has  been  handed  down  to  tis,  see  Bnms%  i  p.  23»  n.  3*  The  note  of 
Mommsen  referred  to  is  Mar.  iii«  p.  319,  n.  2* 
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Part  played  by  tlie  popnlus.  As  was  indicated  above 
(p.  446),  the  part  played  by  tJie  people,  in  the  comitia  for 
(moffotWt  difiexB  matenAlly,  in  foxm  if  not  in  anbstauce^ 
from  tiiat  of  the  eaniio  in  l^e  tetH&mmkm.  The  lex,  by 
which^  the  L.  Valerius  of  Grellius  becomes  subject  to  the 
power  of  life  and  death  of  L.  Titius,  may  have  followed,  as 
»  matter  of  course^  on  the  Ponti£b'  expressing  theb  approTal^ 
BXid  the  people of  the  etmae  may  have  eamly  come  to  be 
represented  by  the  thirty  lictors :  still  it  evidently  ivarS  passed, 
in  the  regular  mode  of  enactment  historical  in  republican 
times,  as  was  the  le!»  euriaia  de  imperio  (see  §  10,  p.  37^). 
The  h»,  in  a  stSatntory  sense,  of  the  testamentum  eamitiif' 
calatis,  is,  as  well  as  its  suggested  successor  in  the  testamenfum 
per  069  et  ^i&nim,a  pure  assumption  of  modern  writers.  Momm* 
sen  himself  speaks  generallj  of  the  competence  {H<mMwng%^ 
fdhigkeit)  of  the  Commonalty  as  limitod  ^'in  the  oldest 
Eoman  order"  to  chiving  its  "assistance"  and  pledging  its 
faith,  it  is  from  the  assumed  power  of  refusing  such  a 
]^edge,  that  he  seems  to  infer  a  resulting  power  for  legisla-' 
tion^.  But  his  reasoning  on  this  subject  is  to  my  mind  as 
unsatisfactory  as  his  explanation  of  lex  generally,  which  he 
first  makes  to  be  Bindimg  (clearly  connecting  it  with  ligare} 
and  then  in  a  note  accomulates  evidence  in  favour  of  Ae 
haifing  or  Ueing  which  is  really  the  root  idea  of  our  word 

®^  In  Gellius,  5.  19.  9  the  worci^  are  jure  legeque.  The  fact  that  a  genuine 
patrician  is  represented  as  being  arrogated  to  a  mere  Mirhard  Roe  {I..  Va- 
lerius L.  Titio)  is  a  significant  reference  to  the  case  of  Clodius,  which  througii- 
out  causes  some  difficulty  in  the  subject  of  arrogatio.  Amongst  other  thii]^, 
it  may  be  remarked  a  propos  of  Cicero's  vehement  language,  that  the  gens 
Fonieia,  though  only  an  "arrived"  plebeian  family,  is,  to  judge  by  its  coins, 
one  dl  MMpeoteUe  lUitiquity,  not  at  aU  mdlMy  to  ha^  been  rteognised, 
in  oomptalls/tMky  euly  times,  by  the  PontlflMil  sntlMfitiM. 

^  Mar.*  nL  p.  306  and  foUoiiing  pages.  See  above,  |  10,  p.  374^  n.  48, 
aatte6lttpa>e;^leriDg^  1^    146)  a  06^ 

Msr. iu.  p.  a08» n.  4.  JhmDginLp,^iitS99iAmaftA^ 
be  what  is  iiKUoated  by  kzi  the  HfuUng  ohanoter  he  tiaaifaiir  to  Jh9, 

c^UL  26 
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About  tke  supposed  legislatLve  dumcter  of  the  comilial 
tesUmentum  a  great  deal  of  ingenious  reasoning  has,  in  my 

humble  opinion,  been  evolved  out  of  a  mistaken  view  as  to 
the  etymology  and  therefore  the  ongmal  meaning  of  this 
word  lex.  It  undoubtedly  existed  before  the  Twelve  Tables, 
for  leffore  in  that  code  is  evidently  to  make  a  lex,  for  the 
guard iansliip  of  a  man's  property  generally,  or  the  dis- 
position of  a  particular  part  of  it.  It  is  not,  however, 
my  purpose  to  enter  here  into  the  explanation  of  the 
uti  legassit  clause.  For  the  original  meaning  and  early 
uses  of  the  word  lex  I  can  only  refer  to  an  explanation 
.  of  my  own  in  Jurisprudence,  i.  pp.  303 — 305,  particularly 
n.  15  on  p.  303. 

Sacral  law.  A  great  part  of  the  early  criminal  law  of 
Rome  is  of  what  is  called  a  saeral  character,  that  is  it  deals 
with  offences  considered  as  sins  to  be  expiated  either  by 
devotion  of  the  offender  to  some  deity  offended,  or  by  minor 
offerings.  The  cognizance  of  such  matters  would  naturally 
fall  to  the  State  Purifiers^.  Whether,  however,  that.be  the 
true  meaning  of  Pontiff  or  no,  it  has  been  generally  received 
that  sentences  in  these  cases  were  at  one  time  pronounced 
by  the  chief  Priests  of  the  nation,  and,  in  the  more  serious 
cases  of  devotio,  before  an  assembly  (oantio)  of  the  people^ 
whether  taking  any  immediate  part  or  not  in  the  judgement 
seems  doubtful.  This  question,  however,  will  be  considered 
hereafter*'. 

JB^any  authorities,  including  Mommsen^,  appear  to  re- 
cognise a  distinct  criminal  law  proper,  existing  by  the  side 
of  this  "sacral   law  from  the  earliest  times.   They  account 

Supplkmm  (capital  paniahment)  has  been  held  to  be  deritfaHtmatty 
a  pacification  of  the  Gods,  see  Jhering',  i.  p.  278  and  Littr^,  Supplirp. 

Rcgiae  hge-'^.  §  18,  pp.  581  sqq.  See  too  JherinL',  i.  pp.  281 — 284,  aa  to 
penalty  arising  rpso  facto  from  certaia  speciiied  ofiences.  But  how  ooald 
some  dedamlicm  bo  dispensed  with? 

See  Mstr.  p.  900. 
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for  the  connexion  and  confusion  of  the  two  by  the  fact  that 
the  chief  seculai  and  religious  authority  were,  after  the 
complete  developement  of  the  Boyal  Soveieigiity  (see  §  15, 
p.  457)  united  in  the  same  person^.  I  think  it  more  conso- 
nant both  with  Roman  tradition  and  with  extcT  iial  analogy 
particularly  in  the  same  branch  of  the  Indo-European  stock^^ 
to  trace  the  earUest  Roman  conception  of  public  ofEenoe 
generally  to  that  of  sin,  and  to  recognise,  in  the  idea  of  crime 
independent  of  sin,  a  comparatively  late  developement  of 
the  re^ral  period.  The  effect  produced  on  the  Pontifical 
Jurisdiction  by  the  subsequent  separation  of  the  religious 
and  secular  authority  belongs  to  the  beginning  of  the  Re- 
public and  will  accoidingly  be  treated  later  on. 

On  the  action  (if  it  can  be  called  by  so  definite  a  name) 
of  the  People,  in  the  earliest  days  of  a  religious  sentence  by 
the  Priest»  I  have  already  spoken^^,  and  shall  return  to  the 
subject  in  speaking  of  saeraiio. 

Private  wrongs.  Of  early  jurisdiction  with  regard  to 
private  wrongs,  or  controversies  as  to  property,  we  know 
but  little,  and  that  little  takes  the  form  of  vague  statements, 
in  connexion  with  the  Servian  reform,  or  rather  the  personal 
reformer  of  tradition.  What  we  have  of  definite  information 
to  go  upon  is  this — ^that  the  form  of  procedure  originally 
common  to  all  actions  involv-es  the  preliminary  creation  of 
a  religious  liabiUty  by  making  of  oath^^ — which  may  have 
been  necessary  to  give  cognizance  to  a  religious  Court. 
I  need  not  say  that  I  refer  to  the  ^acramen^tm,  which  I  am 
unable  to  regard,  in  Sir  Hemy  Maine's  view,  as  a  het.  The 

Mar.*  ii  p.  50. 

^  See  §  9,  App.  p.  84S  am  Greek  lAnd-pollQtioiL  The  aame  phaenomenoa 
in  tlie  Semitic  Hebfews  is  perhaps  to  be  aoootmted  lor  oa  groniub  peonUar 
to  that  nation. 

n  §  11,  pp.  893,  894. 

f>  HinrheadS  pp.  198^  (ei  however  edL  2»  pb  177):  Joziflp.  i  pp.  34^ 
306,  n.  2U;  fi.  B.  L.  p.  89. 

29—2 
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loser's  forfeited  deposit  is  not  a  gain  of  the  winner,  but  a  fine 
paid  in  atonement  of  his  false  oatii  by  the  loser,  Tbat  it 
pMcticB^y  beoonm  »  Court  fee,  as  in  the  Greek  case  (|  Idv 
p.  424)  IB  a  later  derelopemeirt  of  the  trae  original  principle 
retained  by  the  Romans:  with  whom  the  whole  matter  is 
always  connected  with  the  religious  Board,  one  of  them 
being  specially  appointed  by  his  colleagues  to  superintend 
this  class  of  business^'  on  the  estabMshment  of  a  Bepnblse. 
For  the  8Qb|Mt  of  9ammen(um  in  detail  and  the  remaihable 
survival  of  this  connexion  of  civil  procedure  with  religion, 
after  the  absorption  of  the  main  religious  authority  in 
Royalty,  see  the  later  sections  on  Begfiae  %e<. 

Soablnl.  I  ventore  here,  I  feac  it  nkay  be  thought 
somewhat  irrelevantly,  to  refer  to  an  ancient  Teutonic  office, 
from  its  possible  bearing  upon  the  origin  of  Sovereignty  as 
an  aggregate  of  authoritative  functions.  For  the  oiEce  in 
question  was,  like  that  of  the  jSao'^Keij^  axid  pardifex^  once 
judicial,  and  it  is,  in  point  of  origin,  one  of  great  antiquity, 
havinf^  been  evidently  like  gerefa  (§  12,  App.  pp.  409  sqq.) 
misconceived  from  very  early  times. 

The  middle  age  name,  given  above,  for  the  modem  French 
Sekeoinj  cannot,  as  a  recognised  tide  of  office,  be  dated  before 
the  alleged  instltnlion  of  that  office  by  Charlemagne:  but 
the  philological  investigation  of  that  name  points  to  a  de* 
cidedJy  earlier  period.  The  Teutonic  akajijariy  from  which 
seabimtB  comes,  is  given  by  Kluge  as  meaning  to  arrange, 
decree,  decide.  The  root  is  not  found,  in  this  simple  form, 
in  Gothic  ;  the  forms,  in  which  it  is  found,  indicate  creation 
(or  shaping)  rather  than  judgement:  but  the  Teutonic 
meaning  given  by  Kluge,  and  the  functions  of  the  office,  as 
instituted,  or  adopted,  by  Charlemagne  point  to  a  very 

**  Pomponiiui,  D%.  1.  2.  2.  6.  This  partieiilar  ramfllsaee  it  WM  whloh 
made  the  Ponttlb,  domi  to  the  times  of  Ap.  daudios  Oa/eem  mad  Cb.  VMm 
20^  B.a  the  oostodiaas  «id  diaftBmen  of  private  kg«l  jgootdate» 
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early  administration  of  justice,  among  tke  continental 
Teutons,  by  plural  judges,  befoie  a  popular  assembly,  which 
was  assimilated  or  appropriated  by  the  final  Sovereign,  but 

posaibly  existed  long  before  iiim'*. 

See  §  11,  p.  393.  On  Sc/ihint  Klug©  8.v.  Sehoffe;  Skeat,  St  Mark  in 
Gothic,  Glossary,  s.v.  gaskagjan;  Stubbs,  C  H.*  i  pw  115  aod  Spalman, 
Qlossadum,  8*y.  Scabini. 
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Much  of  jus  QuirUium  pre-Tarquinian,  p.  454.  Administration  of  justice 
a  factor  of  Sovereignty,  455.  Roman  Monarchy  not  immediately 
from  TribunuSy  ib.  Rex  a  general  term,  456  Corssen^s  theory^  ib. 
In  Roman  use  the  judicial  function  intended,  457.  Different 
views  on  this:  Ihno,  .Thering,  Karlowa,  ib.  The  King  and  tribune, 
459.  The  sex  auffragia,  ib.  The  King  and  Pontifi,  461.  Mex  sacrifi' 
ctduSf  462.  Festus'  Ordo  sacerdotium,  463.  PonU/ex  minor,  ib.  Rex 
always  patrician,  464.  Republican  appointment  of  ponti&y  ib. 
£ffect8  of  sabordination  to  Kiog,  465.  Regal  adminifltratioii  of 
Jnstioe^  ib.  Oftpital  ehaiges:  sqggeated  eonaUiwn,  466.  No  oo> 
ocdinate  jndKnal  antfaorifj,  467.  QuaetU>n9  mad  dmrnwri,  ib. 
(Smi  jmisdiotioii  of  kisg,  468.  King  and  Senator  469.  BmsioD 
into  majorea  and  ndnom,  470.  Oomptote  sovwolgnty  attained  in 
Taxqninian  dynasty,  471.  Original  diTiaion  or  rediatribiitioo,  472. 
This  Sovereign's  great  power,  won  by  great  oonoeflsiona,  ib.  The 
pohcy  of  Tarquinius,  473.  Mommsen's  preference  for  the  Roraulian 
Scheme,  474.  vfipis  4>vT(ifft.  rvpawov,  475.  Appendix:  Ck>r83en  s 
originai  Kiogy  477. 

Much  of  Jus  Quiritium  pre-Tarquinian.  The  de- 
velopement  of  Homan  Law  will,  by  many — of  course  by  all 
the  more  devout  AnatiniaiuH-iiot  be  considered  to  begin 
before  what  I  think  may  be  accepted  as  the  historical 
establishment  of  a  true  sovereignty,  in  the  family  of  the 
Tarquins.  Yet  a  good  deal  of  the  special  Eoman  Law  or 
Bight— the  juM  ^utnMmii^miist  apparently  have  been  in 
existence  from  a  time  when  the  presidency  over  the  people 
wa8  rather  that  of  a  Priest  or  Priests  than  of  a  Kincr.  I  may 
roughly  designate  this  previous  period  as  pre-Tarqiiinian 
lather  than  pie-Servian  becanse  the  system  nsnally  connected 
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with  the  second  name  undoubtedly  represents  the  reform 
or  alteration  of  a  previoudy  established  state  of  things.  To 
this  pre-Tarquinian  period  will  generally  be  admitted  to 
belong  the  peculiar  family  organisation  with  the  extreme 
power  of  the  male  head,  the  old  religious  marriage,  possibly 
the  original  rules  of  succession  which  have  been  indicated 
in  the  account  of  the  larger  famUia ;  certainly  the  association 
ol  the  gens  and  curia,  the  Senate,  the  popular  assembly  by 
curiae,  and  the  three  Tribes.  Matters  which  have  also  been 
Stt^ested  in  the  preceding  sections,  such  as  an  original 
duality  of  tribus,  with  certain  different  degrees  of  social 
developement,  a  consolidation  of  the  two  with  a  third  ele- 
ment and  a  joint  organisation  and  redistribution  under  a 
power,  gradually  acquired,  of  sole  Sovereignty,  will  not  be 
accepted  without  some  grounds  of  probable  inference,  which 
I  have  endeavoured  to  supply:  proof,  oi  course,  for  such 
prehistoric  matters,  is  impossible. 

Administration  of  JuBtioe  a  factor  of  Sovereignty* 
The  Administration  of  Justice  is  generally  and  rightly  re- 
garded as  a  primary  object  of  political  associations  which 
answer  our  dehnition  of  States.  It  has  here  been  taken  to 
date  from  further  back  and  to  constitute  a  factor  in  their 
original  formation.  This  has  already  been  to  some  extent 
considered  in  the  sections  devoted  to  those  minor  or  tem- 
porary powers  which  I  regard  as  concentrated  in  the  supreme 
authority  of  which  we  now  come  to  treat.  And  it  is  q^ecially 
through  the  judicial  office  that  I  propose  now  to  treat  the 
Pontificate  as  leading  up  to  the  Monarchy  which  closes  the 
absolutely  prehistorical  developement  of  the  Koman  Polity. 

Roman  monarchy  not  immediately  from  tribmms. 
This  Monarchy  I  do  not  conceive  to  arise  out  of  the  office,  if 
office  it  can  be  called,  of  the  original  Iribun  us — an  occasional 
leader  or  chieftain  never,  strictly  and  properly  speaking, 
either  a  Judge  or  a  Eling,  but  resembling  rather  the  Northern 
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adventurers  who  Bx&t  make  tiieii  way  into  Neustria  or  land 
in  Britain. 

The  permanent  and  general  authority,  which  I  do  not 
date  bef oie  the  first  Tacqoin,  seexnB  with  more  probability 
to  arise  from  a  oombination  of  this  mililary  power  witib  the 

administration  of  Justice  which  can  be  shewn  in  Rome  to 
belong  to  the  province  of  Priest,  as  in  the  weU-k&own  parallel 
in  the  First  Book  of  Samuel 

B«  a  general  term.  Rex  is  a  word  etymologically 
very  vague  signification,  inclining  perhaps  rather  to  the 
idea  of  Judge  than  to  that  of  Priest :  in  the  case  of  the  Tar- 
quins  tradition  points  to  the  idea  of  a  mihtary  government 
aupeisedii^^  a  saeerdotal  one.  Anyhow,  when  tiie  great 
Etruscan  dynasty  was  established  in  whioh  the  Roman 
kingdom  probably  began,  and  certainly  ended,  the  sacred 
had  become  subject  to  the  secular  one.  The  non-regal 
Pontifis — ^for  the  King,  it  must  be  remembered,  was  himsdf 
a  PonldfE,  and  the  head  of  them — became  mere  leooKdeis 
mid  formulators,  probably  nominal  referees,  but  no  longer 
administrators  of  justice.  The  tribunus  was  now  a  mere 
heutenant  of  the  King;  the  Senate  a  body  of  counsel kffs 
apparenldy  consulted  or  not  aa  the  King  might  choose. 

On  the  functions  d  the  assembly,  and  ol  the  Senaite^ 
particularly  as  revivint^  on  the  demise  of  the  King,  sufficient 
has  been  said  above,  §  8,  App.  and  §  10. 

Corsseu'a  theory.  Before  proceeding,  however,  to  tkt^ 
Aoeatment  more  m  detail  of  the  reputed  functions  <rf  .the 
Roman  king,  whioh  have  been  biiefiy  anticipated  above, 
I  must  say  a  Uttle  on  the  theory  of  Corssen  referred  to  m  a 
previous  seotion  (§  11,  p.  399),  which  is  directly  contiary  to 
ihe  view  here  maintained  of  the  gradual  devdopesnent  of 
Smuhi  fioveragnty.  But  tiiis  is  too  much  in  the  nature  of 
A  di^seion  to  be  treated  otherwise  than  as  an  Appendix,  in 
•whidiwill  be  ioundmy  reasons  for  not  accepting  Corssen'sview^ 
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In  Roman  use,  the  Judicial  function  intended. 
Jiy  own  theoiy  is  that  when  the  o£ELce  of  rex  £rst  arose  at 
Borne,  befoie  the  full  deveiopement  of  Soveieignty,  the 
functions  specially  intended  by  the  name  were  judieial  or 
magisterial,  which  is,  I  think,  on  the  whole  the  opinion  of 
Mommsen^.  The  judicial  character  of  the  ultimate  King  is, 
I  need  not  eay,  pcof eotiiy  established  on  other  grounds  than 
etymology. 

Of  the  fusion  of  other  offices,  approximating  to  Sove- 
reignty, with  this,  those  of  the  pontifex  and  tribunus  are 
obviously  saoerdotal  and  military,  whether  l^e  names  design- 
ated heads  of  different  tnhes  or  different  officeis  <rf  the  same 
tribe,  or,  ultimately,  as  I  rather  believe,  different  stages  of 
deveiopement  of  othce  in  the  same  united  people.  The 
office  and  title  of  rex  was  the  one  which  ultimately  became 
chief,  at  a  time  when  union,  on  terms  of  political  equality^, 
or  amity,  waa  possibly  of  more  moment  than  external  action 
against  a  common  foe,  which  would  rather  have  tended  to 
'Cmphaase  the  idea,  if  not  the  style,  of 'a  common  trAunua^ 
For  whatever  reason  or  special  occasion,  the  three  powers 
did  become  consolidated  into  one,  and  the  tribunate  and 
pontificate  proper  were  placed  on  an  inferior  footing,  their 
main  authority  being  absorbed  by  the  rex. 

Bifltoent  vierwv :  Bme,  Jkerlng,  Karlowa.  Tbm 
view  is  not  universally  lield.  Ihne,  in  his  "Early  Rome,'* 
regards  the  dynasty  of  the  Tarquins  (including  Servius 
Tullius)  as  a  military  kingship  of  Etruscans,  superseding  a 
purely  sacerdotal  one  of  Latins,  the  latter  fonotions  being 
now  conferred  on  the  PontifE  proper*. 

^  Mar."  ii.  p.  14. 

*  See  §  6,  p.  ^4S,  Tbe  iiBed  wipfeesed  in  the  later  pavt  of  tlM  aentonoe 
<B  more  oftm  ecnddintod  to  ooortlftiile  tfaa  immediiite  generie  <l  8o>?e<eigiity. 

4Bee  Jurisprudence,  i.  p.  164. 

*  Ibiie»  Eaily  Borne,  p.  8& 
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Jhering,  placing  the  origin  of  the  kingdom  in  war,  con- 
siders the  rex  to  have  been  primarily  and  properly  a  military 
leader,  and  the  Tarquinian  Kingdom  not  to  have  been  so 
much  a  consolidation  of  seveial  offices  as  an  extension  of  one. 
The  King's  sacerdotal  function  he  holds  to  have  arisen  from 
the  right  of  a  general  to  assemble,  and  perform  sacrifice  for 
a  Hosti  relying  a  great  deal  upon  the  curiones,  whom  he 
regards  as  primarily  military  heads  of  the  curiae.  The 
King's  judicial  powers  he  conceives  to  be  a  developement  of 
the  imperium  of  the  military  leader,  gradually  trenching 
upon  an  oi  iginal  Court  of  the  People,  which  regains  its  rights 
by  establishment  of  the  pnwacatio  or  appeal  to  the  peopled 
The  clear  opinion  of  this  great  jurist  is  in  marked  contrast 
to  the  obscurity  of  others. 

According  to  Karlowa  it  would  seem  that  any  view 
which  gives  special  prominence  to  one  of  the  functions  of 
commander  in  chiefs  judge  or  priest  gives  an  incorrect  and 
one-sided  idea  of  the  indivisible  Eoman  Royalty**.  Very 
little  definite,  beyond  the  negation  of  popular  establishment 
or  appointment,  can  be  made  out  of  the  three  or  four  pages 
devoted  by  this  author  to  the  subject;  to  which  Giraid 
contributes  nothing  but  a  description  of  the  King  standing 
in  the  same  relation  to  the  community  as  the  paterfamilias 
to  his  family^.  This  is  a  stock  matter  of  comparison  with 
authors  ancient  and  modem. 

But  whatever  be  the  date  of  the  completion  of  Roman 
Royalty — whether  the  |)rehistoric  Romulian  time  of  most 
historians,  or  the  approximately  historic  time  of  the  Tarquinii, 
there  is  a  general  agreement  that,  by  that  time,  the  saces- 
dotal  had  become  subject  to  the  secular  power.  I  do  not 

«  JIh  ring»,  i.  pp.  252—254,  267,  258. 

*  Kariowa,  RRg.  i.  pp.  27 — 29.    See  too  Cuq,  i.  pp.  36  sqq. 

*  Girard^  p.  13.  The  same  passage,  however,  gives  a  valuable  explanation 
of  the  method  by  which  the  Roman  Court  originidly  acquired  jurisdictioa 
over  dvfl  casea. 
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quote  the  ordx>  sacerdotium  of  Festus^*  in  support  of  this  as- 
sumption, though  it  is  unintelligible  without  it,  because  that 
ofdo,  however  old»  contams  unmistakeabie  a^ns  of  post- 
Tarquinian  origin^.   A  much  earlier  date  must  be  given  to 

those  primeval  institutions  the  quaestores  parricidii  and  the 
duumviri  perduellionis,  both  of  whom  probably  existed  from 
a  time  when  the  constitution  of  Rome  was  a  duality'. 

The  attribution  of  this  oi  that  principle  of  Sovereignty 
definitely  to  one  or  other  of  the  three  tribes  cannot  be  main- 
tained by  any  positive  evidence;  and  the  same  objection 
appears  to  me  to  apply  to  Jhering's  theory  of  developement 
and  encroachment.  We  can  only  take  the  offices  of  King, 
Tribune  and  Pontifi  as  we  find  them  in  our  nearest  approxima- 
tions to  history :  and  their  mutual  relations  at  that  time  are 
to  my  mind  decidedly  more  in  favour  of  the  fusionist  theory 
stated  above. 

The  King  and  tribune.    The  position  of  the  King  as 

generalissimo  is  beyond  all  doubt,  if  consistent  and  uniform 
tradition  goes  for  anything.  But,  by  his  side,  we  find  the 
trOnmua  ederum  also  in  high  military  command.  Whether 
there  were  ever  two  tftbum  of  separate  tribes,  or  two  different 
offices  in  the  same  tribe,  or  people,  we  have  no  means  of 
deciding.  It  certainly  seems  possible  that  an  original  in- 
dependent or  coordinate  power  of  a  tribumis  had  been 
absorbed  by  the  teas  and  the  former  office  retained  as  a  sort 
of  lieutenancy  of  the  latter®. 

The  sex  suffragia.  The  present  seems  the  best  place 
for  considering  in  more  detail  the  addition  made  to  the 
cavahy  by  Tarquinius  in  connexion  with  the  increase  of 

**  Festns,  F.  p.  185.  Mazimus  videtur  Rex,  deinDialiB^poslrlimicMartialiflt 

quarto  loco  Quirinalis,  qninto  Pontifex  Maximus. 

C  .  the  triad  of  the  three  gieat  Mamens.  Cf.  the  three  Deities,  §  6^ 
pp.  250,  261. 

»  See§6,  p.  231. 

•  See  Seeley,  Livy^,  p.  90. 
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^he  Senate  by  the  introduction  of  the  patres  minorum  gentium^ 
oi  which  the  aocoimts  are  so  diiicuit  to  xeGonoile  (see  §  S» 
pp.  288,  269).  The  tex  suffrtigia  is  an  instkuitkia  whksk 
has  left  its  traoes,  in  connezkm  wiiUi  Ae  tfEganieaticm  ef 
tbe  Roman  army,  down  to  p^ectly  historic  times  (see, 
besides  the  passage  quoted,  §  6,  p.  233  and  §  12,  nn.  8 — 10). 

The  theory  of  Masquaidi^  that  down  to  the  war  with 
Petaens,  ihe  cayaliy  was  the  moat  ioapoctant  aim  of  the 
Roman  mSitasy,  must  be  rejected,  partly  on  the  gionnd  ef 
its  intrinsic  improbability,  and  its  inconsistency  with  general 
tradition,  partly  on  account  oi  the  inadequate  evidence 
fomished,  aa  it  seems  to  me»  by  the  passages  eiitod  in  aoppoxi 
olit^k. 

The  account  which  Livy,  distinctly  referring  to  his  own 
times,  gives  of  the  sex  suffragia  is  fairly  simple  and  recon- 
dleable  with  the  important  passage  of  Festos,  which  most 
not  be  lejeeted,  as  it  is  by  Seeley  (I.e.)  on  aocount  of  an 
ftmmaterial  corruption*. 

Another  passage  throws  light  upon  this  doubhng  of  the 
old  Eamnes,  &c.**  "  Taiqninius,  then,  did  not,  in  consOi- 
qoenoe  of  tiie  lemonstrance  of  Naevins,  make  any  change 
in  the  Oentofies  of  Knights:  he  merely  added  as  moA 

Maxquardt,  Staaibvcrwaltunff,  ii.  p.  322  Above,  p.  286. 
*  Livy,  1.  30.  iarquiniu8...ad  Ramnoa.  Titienses,  Lucseres,  qutkj  c©n- 
turias  Romulus  soripserat,  addere  alias  coostituit. ...  Then  follows  t\ie  story 
of  Naevius.  Noque  turn  Tarquinius  de  equitum  centuriis  quicquam  matAVife  s 
altamm  tantum  adjeoiti  Posteriorei  modo  sab  iMtoim  nominilnH 
f9i  edditi  cnpit  appelkld  8iiiit»  quM  mmo,  quia  geminaftee  wmf^  veoant 
oentaiis*.  Fetltm,  F*  p.  834.  Seoc  flvfiragia  appeUantor  in  equttnm  c€otiirii% 
quae  aunt  adfeotae  (MuUer,  adjeelae)  d  nnmero  'oentinianim  qvaa  Frisona 
Tbxquimiia  m  oonstHiiit.  I  Teataie  to  aHor  mifeelae  to  o^eeta  and  fnm 
late  **  which  are  attached/'  from  ajfgo. 

Festai,  F.  p.  344.  Sex  Vcstae  sacerdotal  conatitiitae  aunt  at  popnlus 
pro  sua  quaque  parte  haberet  ministram  sacromm,  quia  civitas  Romana  in 
sex  difstributa  parte?,  in  primo*?  secimdogque  Titienaes,  Ramnes,  Luceres. 
For  making  up  the  actual  numbers  cf  Knights,  Bee  Msr.'  iii.  pp.  107,  n.  % 
254,  n.  1.  For  the  story  of  Naevius,  told  of  the  last  days  ol  Prisons'  rragn,  see 
Dionysiusy  3.  72:  also  Feetus,  F.  p.  169,  Navia,  • 
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again  in  number.  The  later  ones  added  were  called  by  the 
old  names :  wiucJo.,  as  being  doubled,  they  now  call,"  says 
li^,  ''the  six  eentories."  Tlie  sex  tuffragia  were  aoi 
aiistociatio  but  not  excltudvely  patridaa  body  (Seeley'^ 
p.  79). 

I  must  therefore  here  admit  a  shght  variation  of  the  theory 
adopted  in  §  6  and  elsewhere :  and  while  accepting  the  view 
of  Yono^,  as  to  a  body  of  Etruscan  anxiHaries  aiding  the 
first  Roman  tribal  chieftain,  to  have  some  foundation  of 
truth  in  it,  must  confine  the  fundamental  reform  of  Tar- 
quinius  to  the  recognition  of  an  £tiuscan  contingent  aa 
foiming,  or  having  always  formed,  an  integral  part  of  the 
Roman  pojmkui^^. 

That,  possibly  towards  the  end  of  his  rei^^^,  Tarquinius 
may  have  conceived  a  plan  of  strengthening  himself  against 
the  hereditary  vendetto,  to  which  he  ultimately  became  a 
victim,  is  probable  enough.  Into  the  origin  of  the  story  of 
Nebius,  or  Naevius,  it  is  not  necessary  to  enter. 

King  and  Pontiff.  The  traditional  accounts  of  the 
Board  or  corporate  body,  to  which  the  Pontics  of  the  re- 
formed or  reconstitnted  Roman  Polity  belonged,  are  difficult 
and  conflicting.  They  appear  to  be  best  reconcileable  on 
the  supposition  that  originally  the  King,  himself  a  Pontiff, 
the  three  Flamens  and  a  Pontiff  proper  constituted  a  Board 
of  five. 

The  vague  talk  of  an  instituldon  of  religious  officers  in 
general  by  Numa,  in  the  speech  which  Livy  puts  into  the 
mouth  of  Canuleius^,  may  be  cited  in  favour  of  an  original 
I^Brality,  but  does  not  go  for  mueh>   The  mere  qMeific 

*®  L.  L.  6.  46 :  see  too  above,  §  6,  nn.  40,  41. 

This  principle  once  established,  the  other  triads  ziftturaUy  follow,  in 
the  hands  of  a  pohtioal  orgaxuaer. 
"  Dionysius,  3.  71. 
.      Livy,  4.  3,  4.    See  Diouyaius,  2.  64  for  the  ilauiMiB,  2.  73  for  the 
Pontififr:  Piutekrch,  Nui]i%  7,  9. 
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statement  in  the  first  book  of  the  same  author^**  agrees 
with  the  view  taken  above  except  that  the  King  himself  is 
not  enumerated  as  a  Fontif[  and  the  one  appointed  by  the 
King — obviously  the  ultimate  maonmus — ^has  the  general 
control  over  all  reUgious  matters  given  him  hy  formal  com- 
mission. 

The  publication  of  these  particulars  by  the  fourth  king, 
from  the  notes  of  the  second^,  is  a  part  of  the  legend  not 
material  to  the  present  subject,  except  as  shewing  that  the 

rex  proper  had  come  to  be  regarded  as  distinct  from  the 
pontifE  (see  p.  461).  This  is  not,  I  admit,  in  favour  of  my 
theory  of  a  developement  of  rex  from  pontifE:  but  against 
it  may  be  set  the  consistent  belief  in  the  old  sacrificial  office 
of  the  former^*,  and  the  undoubted  historical  evidence  of 
a  rex  sacrificulm,  whom  Livy  represents  as  expressly  created 
on  the  aboUtion  of  Royalty  proper,  though  placed  below  the 
surviving  Pontiff". 

Rex  sacriflculus.  Whether  the  diminutive  epithet  which 
was  used  to  designate  the  republican  rex,  was  meant  to 
indicate  specially  the  subordination  of  the  oihce,  on  tlie 
downfall  of  royalty,  with  its  hated  name,  to  the  pontificate 
proper,  we  cannot  say.  Sacrificuhis  cannot  be  relied  on  as 
an  old  form,  nor  is  the  reduction  below  the  pontificate  stated 
in  Dionysius,  5.  1,  who  gives  the  oihce  the  name  smipiy  of 

lATjf  1. 80«  (Nmna)  j^tifioein  dflinde  Nttmatn  Uandtim  ez  paftribns 
Uffk,  eiqnd  mm  omnia  ezsoriptA  ezrigiwtaqiie  attribuit. 

^  Iiiv7»  1*  82.  Qui  (Ahoqb)  omnia  ea  (aaota  puUka)  ex  oommwitariit 

regis  (Numae)  in  album  relata  pontificem  proponere  in  publioo  jubet. 

See  particiilarly  Dionysius,  2.  14.  ^aaiXei  fiiv  ovv  i^'OPV'o 
yipa'  xpCjTov  iikv  Kal  lepQv  dvffiQp  rjy^ixovlav  k.t.X.  and  Msr.®  ii.  p.  13. 
Although,  therefore,  much  new  legislation  is  attributed  by  the  above  author, 
as  well  as  by  Tacitus  (Ann.  3.  26)  and  Cicero  (do  rep.  2.  14.  26)  to  the  second 
king,  the  leadership  in  the  sacred  work  o£  sacrifice  i8»  from  the  first,  appro- 
priated to  the  roy  al  office. 

livy,  2.  2.  Et  quia  quaedam  publica  sacra  per  ipsos  reges  faotitata 
erant...regem  saorifiotiliuii  creuits  id  noeidotium  ponljfiei  Bobjeoeta. 
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j3a<TLX€if<;  lep&Vy  with  that  of  its  first  tenant  Maniua  Papirius, 
a  man  of  peace,  ^<rt;x^^9  <f>iKo^.  Tins  is  most  probably  the 
legendary  collector  of  leges  regiae,  though^  as  such,  called 
elBewhere,  by  Dionysius  himself  (3.  36),  Gains,  and  by  Pom- 
ponius  (Dig.  1.  2.  2.  2),  Sextus.  On  this  apociyplial  collection 
see  Sources,  p.  17. 

Festius'  Ordo  Sacerdotium.  The  above  allegation  of 
Livy  agrees  on  the  whole  with  Festns'  Ordo  eacerdotium, 
except  that  the  latter  retains  a  ceremonial  precedence  for 
the  rex,  who  is  still  designated  or  regarded  as  maxim  us ^  the 
regular  ofi&cial  Pontiff  of  that  name  being  only  fifth  in  rank^*» 
This  appears  to  be  the  Board  of  five  Pontifis,  whose  appoint- 
ment over  the  saera  is  attributed  to  Nmna  by  Cicero^'. 

The  Flamens  seem,  according  to  the  same  passage,  to  be 
outside  this  list  (praeterea);  but  Boethius,  commenting  on 
another  passi^  of  Cicero,  clearly  includes  them  in  the 
pontifical  Board  when  he  says,  referring  to  the  Flamen 
Dialis'  marriage,  confarreatio  solis  pontifkibus  conveniehat^^. 
In  Livy,  10.  6,  on  the  occasion  of  the  Oguinian  rogation,  the 
reduction  of  the  number  of  the  pontifical  board  to  Jwf  is 
distinctly  represented  as  accidental^*. 

The  Pontifex  minor  is  an  expression,  not  much  earlier 
perhaps  than  Livy's  own  time^,  for  the  officer  of  the  rex — 

^  On  the  lather  uninteiKgihte  ezplansAioiL  of  style  in  Feetas,  P. 
p.l26,BLT.8eeMBr.  iip.  62,n.  2.  Ontherea^aeeFeetiis,?.  p.  1S&  MMdmns 
yidetnrBez:  dein poet hnne Mattiriiii,  qiwrto loco Qmiinelii^  quinto 
Pontifex  MazimuB. 

1^  Cicero,  de  Bep.  2.  14.  26,  Pompi]iii8..«8aorie  e  prindpnm  nninero 
pontifices  quinqae  praefecit. 

On  Cicero's  Topina,  14,  cf.  Gaius,  1.  112.  It  may  be  remarked 
that  I  do  not  cite  the  ordo  <a3  direct  evidence  of  the  subordination  of  the 
sacred  to  the  secular  office,  as  it  bears  testimony  to  its  pOflt-Tarquiiuan 
charat»ter  in  the  triad  of  Flamens,  see  §  6,  p.  247. 

In  the  face  of  Livy's  p]ain  words,  ea  ie rape  state,  the  assumption 
tuwardn  the  end  of  Msr.  ii.  p.  21,  n.  6  seems  to  me  laboured  and  imuoce^sary. 

M  The  unlncky  CantiliiM  in  livy'a  story,  of  216  b.o.  (the  year  of  Cannae)^ 
ie  called  scHfta  iM>7UtjicM  (22. 57} :  bnt  I  do  not  think  thta 
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probably  the  ealator  of  tbe  cijpf  us  in  the  forum — who  sum- 
moned the  people  to  the  primeval  proclamation  of  the 
divinons  of  the  month^.  ThiB  expiessioQ  does  not  therefore 
ccnflict  with  the  earlier  tmditioiiBr  of  the  pontifical  boeid: 
nor  do  I  any  longer  think,  as  I  formerly  did,  that  the  supposed 
existence  of  an  original  rex  and  poniifex  minor  is  any  indica- 
tion of  the  original  duality  of  tribes,  to  whieh  reference  has 
more  than  onoe  been  made,  and  of  which  there  is  plenty  of 
otiier  er^denee  (see  §  6). 

Rex  always  patrician.  Whether  as  original  King,  as 
filling  the  temporary  post  of  iwLeneXy  or  in  the  curtailed 
dignity  of  Momtim,  the  rex  was  regularly,  to  the  end, 
patrician.  This  last  at  least  is  one  of  the  institutions  which 
Cicero  pictures  as  disappearing,  amongst  others,  with  the 
suggested  disappearance  of  the  patrician  order^.  In  the 
case  not  only  of  Bervius — stated  by  Dionysius  to  have  been 
originally  plebeian — ^but  also  ol  the  two  foreigners,  Numa 
and  Tarquinius  Priscus,  an  ennobling  statute  was  required 
before  admission  to  Royalty^.  As  to  the  question  of  a  latez 
Marcins,  a  Plebeian>  having  been  really  a  fW  imcnmm  in 
210  B.C.,  see  §  5,  App.  i.  p.  184, 

Republican  appointment  of  Pontiflfs.  The  appoint- 
ment of  Papirms  above  stated,  p.  463,  is  made,  after  counsel 
taken  by  the  Senate,  under  their  direction,  by  the  Ponti& 
and  Anguxfl*^  and  eooptatton,  by  either  college,  of  a  new 
member  appears  to  be  the  general  rule  In  the  republic. 

otfMT  fMotknu.  On.  Blsvias,  SonbOf  u  spoben  of  in  SM  B.a  aa  gonnraiUy 

^  Abm^  %  14,  p.  434.  It  is  MaorobiiiB  (Sat.  1.  15.  10)  who  attributes; 
ibe  prbclAinftticnft  to  the  fiOfili/BP  mukimi  Servine,  ad  Aan.  Sb  6IS4»  to  the  w 

sacriflcuhia* 

Cicero,  de  domo,  14.  3&. 
*»  Dionysius,  4.  4. 

**  This  seeiAs  to  m©  the  more  probable  meaning  of  the  words  ^ov\6/x€yot 
roM  l(po<^vrat  re  Mai  otiavofidvmt  iKiktvow  d«'ode<|ai  rdr  iTtrifS^tirwrMf  ruf 
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In  Livy,  27,  8  (269  B.C.)  a  flamen  dialis  is  represented  as 
selected  by  the  porUifex  maximm:  but  Mommsen  suggesta 
that  the  statement  may  possibly  refer  to  his  inauguraiio 
being  presided  over  by  that  officer^.  On  the  principle  of 
ordinary  election  being  excluded  for  divine  office,  see  §  14, 
p.  431. 

SfGdots  of  subordination  to  King.  I  have  spoken 
above  (§  11)  of  the  general  developement  of  Sovereignty, 

and  the  particular  character  of  early  Roman  Law  as  based 
upon  religious  feeling,  and  probably  formulated  through 
ponti&cal  judges  (§  14).  I  may  now  briefly  state  the  special 
consequences  of  the  connexion  of  the  regal  and  pontifical 
office,  and  the  subordination  of  the  latter. 

The  more  properly  religious  and  ceremonial  business- 
including  the  management  of  the  Calendar — the  introduction 
into  high  religious  office  and  great  part  of  the  subject  of 
family  law — seems  to  have  been  left  to  the  Pontiffs  proper 
or  their  kindred  colleges  of  the  Flamens  and  Augurs.  The. 
direct  administration  of  justice,  on  the  other  hand,  whether* 
criminal  or  civil  belonged  henceforth  to  the  rex  or  hioi 
deputies. 

Regal  administration  of  justice.  This  subject  is 
peculiarly  important  because,  although  there  may  have  been 
2^e9,  proclamations,  having  to  all  intents  and  purposes  the 
same  effect  as  the  subsequent  formal  enactments  by  the 
people,  it  is  at  least  as  probable  that  the  fragmentary 
passages,  which  have  come  down  to  us  as  Begiae  legei^  were 
memoranda  of  the  pontifical  board,  only  differing  from  the 
doom  books  of  our  Anglo-Saxon  ancestors  in  that  the  latter 
appear  to  have  been  regularly  issued  as  instructions  for 
Courts  of  subordinate  jurisdiction^,  whereas  the  former 

Msr.'  ii.  p.  7,  n.  4.  See,  however,  Tacitus,  Ann.  4.  16,  where  the  word 
kgendo  is  in  jEayour  of  the  more  natural  interpretation  of  livy,  27.  8. 
M  See  Edward's  Geeetae,  i  pr.  and  ii  &  pr.  (Sehmid,'  pp.  Ill,  117). 
cm.  30 
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were,  either  from  public  calamity  or  design,  confined  to  the 
knowledge  of  officials,  higher  eccleaiaaticai  or  legal,  wlio 
were  long  tzclnsiyely  patricuui^. 

The  language  of  DionynoB  ms  to  the  King's  jinasdiBtioii 
is  sufficiently  sweeping  to  cover  all  wrongs  in  the  widest 
sense  of  the  word  and  possibly  though,  not  so  clearly,  sins  also. 

Next,  after  purely  r^lgioiis  duties^  it  was  hie  function 
to  mahtitaiii  tke  lawe  and  ancestral  cnstoais,  to  take  thought 
for  all  ri^ht,  natural  or  conventional,  and  of  all  wioiigs  to 
judge  the  greatest  himself  and  entrust  the  lesser  to  the 
senators,  providing  thus  against  any  iziegularity  in  the  soiti. 
Tbe  last  words  are  so  ob vMnsly  an  anticipation  of  BepnMiBaii 
practice  that  it  seems  unsafe  to  draw  any  conclusion  from 
them  as  to  any  original  division  between  the  treatment  oi 
pnbHc  and  private  wrongs^. 

Tke  cases  of  winch  hear  the  moat  in  the  Begal  paisd 
are  capital  charges.  The  sole  treatment  of  these  is  im 
puted  by  Xiivy  to  an  irregular  piece  of  tyranny  in  Superbus^, 
which  seems  to  imply  some  rule  or  principle  in  practice  of 
taking  the  opmion  ol  a  Oonnril  on  aoch  matters  previously, 
as  TuUus  does  that  of  the  Senate  before  his  action  agamsl 
the  Alban  traitor  Mettius  Fufietius^. 

This  an^eeted  oonsilium  Zumpt'^  goes  so  &r  as  to 
identify  with  that  of  the  historical  fimciionarieB  under  the 
republic,  which  was,  no  doubt,  what  prompted  the  loose 

Sources,  px>.  1^>,  16. 
**  DionysiuB,  2.  14.  (xtira  w6fmi'  r<  mU  mrpte  iBtff/i&w  ^vXwcV 

imrphMUf  »pmm6i»m«9  Ira  ytyinffrat  rkt  Katt  rX^M^X^.  Fomponinib 
Dig.  1. 2. 2. 14  is  equally  general*  Quod  ad  magiBMiis  attinet  initio  eifi- 
tatis  hnjns  constat  ngm  oomem  potestatem  haMne.  See  Mar.*  L  p.  261. 

Ilvy>  1.  49.  Oognitlmifls  oap&talinm  lenun  sine  coneOils  per  ae  aoJna 
wceEcebat  To  the  wum  efieet  BionymiB,  4.  4e.  2. 

M  Dion78iii8,  8.  26. 

n  Zvttpt,  Orimmair .  i  p»  128* 


statement's  of  prehistoric  practice  here  cited.    The  consUiunt 
oi  the  Kings  and  its  consultation  wfts  more  probably 
puiely  facuUaUve  as  tiuil;  of  the  ptOerfamiUaB  noted  above 
(§  3,  p.  56) :  and  it  is  apparently  ^tiiely  optional  to  tiie 
King  whether  he  allows  an  appeaF^  from  capital  sentence. 

No  coordinate  judicial  auUiori^.  Some  difficulty 
junses,  at  first  eif^st,  from  the  'existence  of  otbei  authoritiefij 
evidently  very  old,  and  appearing  to  have  some  independent 
judicial  power.  These  will,  however,  be  found  on  exarnina- 
tion  to  be,  or  to  have  beoome,  subordinates  of  the  King. 

Qnaeatores  and  AmmvixL  The  persons  in  whom  we 
might  look,  with  the  nearest  approach  to  pmbaiiility,  for 
an  independent  or  co-ordinate  judicial  authority,  are  the 
fuaestarei  parnddii  and  duwnviri  perdiidUoms,  Both  shew 
some  tcaoe  of  the  ovigtBal  dxkahty  of  the  populue,  .and  the 
first  pair  in  particular  shews  a  remarkable  utilisation,  lor 
general  capital  prosecution,  of  a  primeval  religious  offence 
(see  below,  §  18,  p.  592).  Both  pairs  of  o£Oicers  were  pro- 
bably, in  their  origin,  ,as  old  as  the  King.  As  distii^guished, 
however,  from  their  republican  successors,  the  quaestors 
are  represented  to  us  as  being  not  so  much  judges,  or  public 
prosecutors,  as  police,  or  rather  detectives^.  They  were 
clearly  nominated  by. the  Sing,  after  that  functionary  was 
established,  though  their  nomination  was  perhaps  confirmed 
by  the  people^.  Of  the  offence  with  which  they  dealt  1  shall 
speak  under  the  head  of  ifegiae  leges. 

E.  R.  L.  §  14. 

Mommaen,  Hist.  (Diokaon,  1901),  L  p.  191 :  E.  R.  L.  p.  79.:  Msr.^  ii* 
pp.  642  sqq. 

M  Zumfit,  L  pw  M,  II  them  k  vny  trutb  in  the  legend  d  t^kx  curiakh 
being  picaoryd,  lor  the  oonfimiatioii  of  these  oflBoen*  anthonty  (T^MntuB^ 
Am.  XL  22)  this  ie  AppMmntljr  tiie  cuifpA  ol  the  popiUi  wffragut  qidua 
ol  by  Jimiiu  Qi^oohaana,  Ulpiaq*  Dig.  1. 18.  pr.  and  1.  But  the  pavage 
of  TacitiiB  is  a  mass  ol  oanfiiaio&  (aee  SL  B.  L.  { 17).  Ziimpt^  Lc  liUiw  on 
Ihi0  alleged  lex  tmiaia  as  ibewiiig  .tlist  theie  mre  atmdiog  oflBoeiq,  n«it 
merely  de^gatee  ol  the  King, 

30-2 
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To  a  considerable  extent  thh  same  remarks  apply  to  the 

duumviri  perduellionis,  or  occasional  commissioners  for 
trying  perduellw  on  which  also  1  must  refer  to  the  seciion 
on  regiiie  leges.  These  commissioners  are  distinctly  ap- 
pointed by  the  King,  in  accordance  with  the  somewhat 
apocryphal  lex  to  be  discussed  in  the  same  section.  This 
lex  I  take  to  be,  in  all  probability,  an  extremely  old  pontifical 
record^  referring,  as  has  been  said,  to  the  original  dual  con- 
stitution of  the  popuhis,  whether  reaDy  ever  embodied  in 
a  formal  proclamation,  or  ordinance,  or  not.  In  the  in- 
genious attempt  of  Donaldson  to  read  this  document  into 
Satumian  metre,  it  will  be  found  that  the  part  relating  to 
provocatio  does  not  at  all  fit  in,  and  I  should  think  it  was 
probably  not  part  of  the  original**.  The  vote  of  the  people, 
as  confirming  the  appointment,  is  even  more  questionable 
than  in  the  case  of  the  quaestores.  The  allowance  of  appeal 
I  believe  on  the  testimony,  by  implication,  of  Dionysius, 
and  of  most  other  authorities,  to  have  been  purely  in  the 
option  of  the  King^^^. 

Civil  jurisdiction  of  King.  The  jurisdiction  hitherto 
mentioned  is  criminal.  In  the  matter  of  civil  procedure 
also,  to  which  reference  has  been  briefly  made  above  (n.  32) 
tradition  represents  the  King  as  sole  judge,  deciding  even 
those  matters  which,  in  late  times,  came  before  private 
persons  aAjudices  or  arbitri^.  The  "old  Kings  of  Greece," 
with  whom  Numa  is  compared  in  this  xespect  were,  I  pre- 
sume, an  ideal  of  the  tribe  leader  of  the  heroic  age,  seen 
through  the  medium  of  some  philosophic  imagination^',  and 

See  Donaldson's  Varronianus*,  p.  240.    He  reads  it  as  in  livy  with 
slight  alterations  of  bis  own.    For  a  suggested  new  version,  see  §  19,  p.  596. 
Dionysius,  3.  22.   See  E.  R.  L.  §  14  generally  and  Msr.^  ii.  p.  11,  n.  2. 
Cicero,  de  rep.  o.  2.  3.   The  fragment  is  printed  in  E.  R.  L.  p.  90,  n.  b, 
^  Grote  (1888),  ii.  pp.  4  sqq.  There  may  have  been  some  mention  of 
them  ha  the  (now)  fragmentary  begimung  of  Polybiufl>  Book  6,  whioh  CSoero, 
we  taofw,  ooDBoIted  (de  rep.  1.  21.  34). 
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duties  so  engrossing  are  made  by  Cicero  the  ground  for  an 
endowment  of  Royalty  with  land  cultivated  at  public 

charge. 

This  personal  hearing  of  private  suits  is  repeated  by 
Dionysius,  when  he  comes  to  contrast  the  beginning  of  the 
republic  with  the  ancient  practice,  under  which  the  King's 
decision  was  law**.  The  practice,  however,  of  delegating 
minor  cases  to  individual  Senators  is  recognised  from  the 
beginning^^  but  the  trivial  dispute  of  the  hinds,  in  hearing 
which  Tarquinius  Pxiscus  meets  hii^  death,  is  still  an  instance 
of  the  comprehensive  jurisdiction  over  the  most  minute  affairs 
attributed  to  the  early  Kings*^.  It  is  to  Servius  Tullius 
the  Commons'  King  that,  amongst  much  which  cannot  be 
merely  anticipation  of  the  early  republic,  we  find^  attiibuted 
the  definite  separation  of  private  from  public  cases,  and  the 
reference  of  the  former  to  private  judges**.  To  the  reputed 
Servian  reform,  however,  and  its  many  anticipations  of  re- 
publican practice  I  shall  come  later  on.  Upon  the  original 
conception  of  the  Boyal  jurisdictton  enough  has  been 
said. 

King  and  Senate.  It  will  not  be  necessary  to  add 
much  about  the  special  relations  of  the  King  with  the  Senate, 
to  what  has  been  said  above  on  the  general  subject  of  the 

latter  bodv,  and  its  constitution  as  illustrated,  inter  alia,  by 
its  reported  proceedings  on  an  interregnum.  The  voluntary 
division  of  Uie  Senate,  by  itself,  into  so  many  deouriaes  for 

*•  Dionysitis,  10.  1.  t6  fup  iLpxaiw  ol  fiaffiXets  oM-Qp  (rarrop  roh  Seofiivois 

ras  SiKai,  Kal  to  nLKaiwBh'  /'ir'  h-^ivisjv  rovro  v6f.tos  tji'.     The  CUriOUS  expression 

in  the  laat  words  is  apparently  suggested  by  the  jua  esto  of  the  Twelve 

Tables. 

*•  Compare  Dionysius  as  quot«d  in  n.  28  with  ib.  2.  29. 
Dionysiiis  3.  73  and  Livy,  1.  40. 
See  E.  R.  L.  p.  97. 
^  Dionysiiis,  4.  25.  iKupos..MKaffrds,    The  last  words  seem  almost 
an  aatidpi^ioD  of  the  timet  of  Qiaoohin  and  OoMa*  Biit8ee]fin;'lLp.229» 
qootuig  inUr  aHa  Semni*  own  speech,  Dionysiiis,  4»  38. 
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tbis  extremely  arti^iat  parpose,  has  been  regarded  as  bo 
iffipidbaMe  thai  I  hmvB  teed  to  soggest  aoiae  e&pjiDg  of 
the  old  arrangement  of  the  tribe  eonaidered  as  a  host  (see 
§  6,  p.  249  and  S  8,  pp.  286,  291). 

With  regard  to  its  relation  to  the  iung,  the  SeBJite»  as 
a  whirfe,  was  to  be  eooBuhed  by  him»  paisng  a  vote  hj 
majority^.  As  this  depended  on  ike  Sing's  imtiatiTe^  H 
mnBt  have  been  a  nonentity  during  snch  a  tyrannv  as  that 
oi  Snperbus.  In  the  republic,  on  the  contrary,  this  con- 
snHalion  became  a  real  oblig»tkm  npon  the  anmial  chief 
officers,  who  were  thus,  at  least  until  the  Licinian  rogations^ 
the  mouthpiece  of  the  Senate  and  much  under  its  control^. 
Beside  so  substantial  a  di^eronce,  the  £ing's  power  to  £li 
occasionai  vaetaries  hi  the  Senate  iB  .compaiatiFely  mum- 
pevtMt.  The  genml  administrative  m^kanty,  wh^  the 
Senate  began  to  exercise  towards  the  dose  of  the  repTi>)lic, 
is  a  quite  late  growth,  probably  due  in  some  degree  to  the 
Absence  ci  the  chief  Mgirtwtea  inr  war.  Bnt  their  inflvenee 
e^^er  the  latter,  as  mete  yearly  officers,  is  an  obrions  iact 
from  the  beginning  of  the  republican  government. 

Division  into  msiiorea  and  minores.  Whether  this 
^vision  practically  meant  anythiong  more  than  some  pre* 
eedenee  in  dign  i  ty  we  do  not  know.  The  reconciliation  ol  the 
order  of  gentes  majores  and  minores  with  an  oriorinal  Romulian 
diviaion  into  three  tribes  and  thirty  curiae  is  so  di&cult,  in 
*   the  absence  of  ny  sottiet^  evidenee,  that  i  think  the 

"  DiOTiysiua,  2.  14.    See  §  8,  pp.  28s.  291. 

^  Dionygius,  ib.  ire  pi  xwrot  drou       titnfyiirai  (iaffiXeyf  ^mywwTKeu^ 

T€  Kai  \prj<pov  tTTHfiipLu-  k.t.\. 

Consul  is  according  to  the  better  derivation  connected  with  iOiMwiefg. 
See  howeYer  Mbt.*  iL  p.  77,  n.  3.  We  may  note  Lydra'  delieioas  aoticipa- 
tiim  of  oertahi  modem  ndniiton  M  roO  K6i'5€p€.,.^mK  d  Kf>vfivovt  (de 
tiigy.  1.  90)w  Tke  otdm  the  maam  jiraetef,  jvdm^  eamtmlt  i»  iBtareilmg 
r  ^  I  muj  I  liti  I  n.  Umiflli  thtr  itimlag  vi  thr  itH  innrtir  irrHMntUTi  Ynrnrt  Tt  Ti  f , 
8S,  givM  j«d«Ba]fftef%« 
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hypothesis  of  a  Tarquinian  revision  may  be  reasonably 
acc^ted  in  preference*^. 

Complete  Somreignty  attained  in  Tarquinian  dy- 
naalsF.   Previous  inchoate  and  partial  developements  have 

been  described  as  absorbed  or  superseded  by  \\  hat  is  here 
oonsidered  as  tke  iirst  estabiiskment  of  a  complete  Sovereignty, 
vriach  is  believed  to  coincide  with  the  Tarquinian  dynasty. 
The  account  of  that  dynasty  I  have  ventured  to  regard  as 
a  true  story — ^a  drama  ending  in  the  revolution  winch  is 
brought  on  by  a  tyranny  perfectly  historical  on  the  whole, 
tiiongh  containing  individual  acts  of  an  extravagant  and 
f  abidouB  character.  Bat  the  general  tendency  of  the  dynasty 
until  its  close,  is  to  effect  a  reconciUation,  or  at  least  a  blend 
of  two  discordant  elements  in  the  Roman  Fohty,  possibly 
lepresentmg  a  racial  difierence  which  has  been  broadly  re- 
presented as  identifiaUe  with  that  of  Patrician  and  Plebeian. 
The  iittempt  is  certainly  a  compromise,  which  is  partially 
to  be  traced  in  our  scanty  and  doubtful  traditions  of  the 
dealings  of  the  Kings,  notably  the  Tarquins,  with  the  Senate 
and  army.  P«rt  d  these  are  no  doubt  anticipations  of  what 
can  be  proved  to  be  historical  practice  of  a  later  tunc  and 
I  fear  I  must  confess  to  eking  out  what  amount  of  contem- 
porary truth  may  underlie  them  witii  much  that  merely 
consists  of  the  conclusions  of  modem  writers,  or  even  occasion- 

ally  of  pure  hypothesis. 

In  the  former  class  I  would  place  the  closure  of  the  circle 
of  old  ffenies,  which,  as  a  general  fact,  has  the  support  of 
Mommsen  and  some  others;  though  I  understand  that 

great  writer,  whom  I  vouch  as  my  authority,  to  date  it  later 
than  I — i.e.  at  the  beginning  of  the  republic,  on  the  occasion 
of  the  best  authenticated  addition  to  the  patrician  body,  of 

I  understand  Honunaeii,  Mar.*  iii.  p.  868^  n.  3,  to  suggest,  first,  an  order 
of  SMTMiediTidedinto  XitiM^  Ramn^,  Lneeres,  in  this  priority,  for  the  geniea 
majon$i  tiien  the  same  order  beginning  agiia  lor  the  mtaorci.  For  the 
liNleraiee  of  liM  Xiliis»  Me  Jlsr.  iiL  jK 
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the  great  Claudian  family  with  their  lands  and  retainers. 
He  accepts  apparently  the  vague  date  of  Livy^,  a  somewhat 
qnestioiiable  authoritj,  in  tke  earlier  times,  for  all  matters 
eonnected  with  the  daadian  and  Valerian  genieg^.  I  would 
rather  connect  the  fact  doubtfullv  indicated  in  Livy's  story 
with  my  o\mi  hypothetical  recasting  oi  the  whole  Curiate 
system,  and  of  the  Senate  itself  as  representing  that  system. 

Original  division  or  redistribation.  I  need  not 
repeat  the  argument  on  the  improbability  either  of  an  original 
morceUement^  by  the  foimdei,  of  his  little  kingdom  into 
thirty  cfif^,  each  containing  BO  many  ^!€nte»;  or  of  the  further 
self-division  of  the  Senate,  on  his  demise,  into  so  many  de- 
curiae,  for  the  extremely  artificial  scheme  of  an  interregnum^''. 
The  latter,  which  is  continued  into  historical  times,  has  been 
regarded  as  possibly  copying  some  old  arrangement  of  the 
tribe  considered  as  a  Host.  For  the  former,  a  reconstitafaon, 
perhaps  military,  by  the  first  real  Sovereign,  is  infinitely 
more  likely  when  we  take  mto  account  the  same  person's 
historic  ^'adulteration"  of  the  original  Council,  by  the 
addition  of  a  third^^^  and  his  doubling  the  main  military 
force,  by  the  probable  admission  of  Plebeians*^.  The  whole 
struggle,  as  I  read  it,  is,  in  its  main  features,  a  contest  of 
the  King,  aided  by  the  plebeian  or  popular  party  against  the 
old  aristocracy. 

This  sovereignty  a  great  power,  requiring  great 
concessions.  In  the  new  reading,  which  has  been  sug- 
gested, of  the  stories  of  lavy  and  Dionysius,  the  greatness 

Livy,  2.  21.  See  however  Momnisen.  Forsch.  i.  p.  174.  n.  11,  on 
Livy,  4.  4.  7.  Also  Dionysius'  account  of  the  original  defection  of  the 
Glaudii  to  the  Romans  from  BegiUas  (Dionyans,  5.  40).  Whenever  this 
really  oooaned*  it  is  not  umattiral  that  the  tnmsfugae  shotdd  move  across 
the  Anio  from  their  old  oonntiymeiL  See  livy*  %,  16,  on  the  ««iu«  CEandia 
trtbua,  and  generally  $  16,  Ajvp.  m. 

^  See  Teallet  (Warr),  S 166.  2,  a.        «  Seef6^p.248;  §«,p.289. 
«u         hand  dnbia  regis,  liyy,  1.  36. 
See  above^  n.  9    This  was  do  donht  part  also  ol  the  reform  of  Prisons. 
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of  the  power  acq^uiied  must  not  be  overlooked,  nor  must  it 
be  supposed  a  prize  ready  to  drop,  like  a  ripe  plum,  into  the 
mouth  of  the  first  lucky  adventurer.   It  is  a  complex  and' 

complete  structure,  only  attained  by  considerable  concessions, 
on  the  one  hand  to  the  aristocratic  and  on  the  whole  the 
predominant  party,  on  the  other  to  the  people. 

On  the  tyranny  and  downfall  of  the  dynasty,  I  have  to 
speak  later  on :  at  present  I  confine  myself  to  the  evidences 
of  the  formation  of  a  party,  at  any  rate  a  body  of  King's 
friends, "  by  the  first  Tarquin,  whom  I  take  to  have  been 
a  very  able  man,  whether  really  of  distant  Oreek  origin — as 
his  family  distinctly  copy  the  Solonian  model — or  a  pure 
Etruscan. 

The  policy  of  Tarquinlua.  Besides  his  personal  service 
he  financed  the  military  requirements  of  Ancus  out  of  his 

own  resources  and  possibly  furnished  the  same  assistance 
to  the  lesser  houses  whom  he  ultimately  raised  to  the  patri- 
ciate and  the  Senate,  leaving  the  older  families  their  original 
priority*®* 

Tills  last  point  is  one  Avhich  requires  some  specuil  notice. 
It  is  clear  that  the  old  Houses  must  have  retained  a  vast 
amount  of  priestly  and  family  privil^es:  otherwise  they 
could  not  have  recovered  their  ascendancy  almost  inmie- 
diately  on  the  establishment  of  a  republic.  On  the  other 
hand  we  must  set  the  admission  of  the  Plebeian  to  new 
circles  of  civil  and  military  efficiency,  from  which  he  was 
formerly  excluded ;  of  this  the  increase  of  the  Senate  and  the 
Armv,  and  the  whole  of  the  Servian  system  are  evidence. 
The  result  is  a  regular  and  uniform  system,  of  which  the 
arranged  succession  of  the  second  Tarquinian  prince  is  simply 
a  part.  On  the  tyranny  and  downfall  of  the  third,  as  has 

^  Bimiysius,  3. 48,  67.  It  may  be  lefiniog  too  Aooh  to  oee  an  intended 
contrast  in  Horaee'g  "diveB  ToUna  et  Aaom"  (Odd.  4.  7.  16):  the  epithet 
oertainly  Beenu  mmewhat  **atiio8e."  But  iee  OreDi'a  note.  On  the  general 
pdioy  ot  Tarqninnn,  see  too  livy,  1.  34:  Gieeiro,  de  vep.  3.  20.  36,  &o. 
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been  suggested^  I  shall  have  a  little  to  say  at  the  end  of  the 
seetion. 

Thiit  TuquimiM  suceeeded  in  outtiag  the  beam  of  Aneaa,. 
and  in  praet^lly  Bommsting  hk  own  adopted  wo  as  suc- 
cessor seems  to  be  the  undoubted  revsult*^  although  it  \s 
ultimately  put  down  to  tha  management  oi  Taoaquil,  a 
genuiiie  heioine  of  M  Bomaii     Etraacan  lomanee^. 

Mammam^  wlio  adheres,  on  the  wlide,  to  tihe  Bonmlian 
le^jend,  sees,  in  the  details  of  Dionysius,  a  distinct  foreshewing 
oi  the  modem  l^islative  system,  with  King,  Lc»:ds  and  Gonk- 
mons  completeL  More  dearly  perceptiUe  is  an  anticipation 
of  theRcfNiblicaiimodeof  legiskitio&;  in  one  passage,  iaileed^ 
we  hear  that  towards  the  close  of  Servius'  reicn  he  was  in  the 
habit  of  summoning  the  centuries  rather  than  the  eufiae  for 
tUs  poipose^.  The  loim  given  by  GeUiiis  for  anogaUo^ 
im  distinctly  ^e  rogatia  for  a  repnbUean  kx.  That  of 
teatammfum  comitiis  calatis  is  not  preserved. 

Neither  of  these  anticipations  of  repubhcan  or  modem 
history  seems  necessary.  The  lex  eu/riaia  of  the  kings  lias 
been  satis&ietorily  explained  by  H ommsen  himself  as  little 
more  than  a  popular  vote,  or  acclamation,  of  allegiance 
conhrmin  rr  a  noinmation  already  made  elsewhere  (§  10,  p.36S)» 
most  likely  by  the  Senate,  in  whom  resided  the  tempOMiy 
guardianship  of  the  State  and  ihe  detecminatimi  of  the 
character  of  the  government**.  The  traditional  application 
of  the  same  ceremony  to  other  officers  is  extremely  doubtful, 
although  distinctiy  traoed  by  Tacitus  from  the  regal  period^. 

*•  Cicero,  de  rep.  2.  20,  21,  nr> — 3S :  Dionybiua,  4.  3.  4. 

^  Dionysius,  4.  4:  Livy,  1.  41.  See  §2,  pp.  42,  43.  Serviiis  was,  of 
ooorse,  already  in  attendance,  like  the  Tanaist  in  Irish  Law  (Ginnell,  Brehon 
Laws,  p.  68).  To  quote  the  words  of  Mb  maaterfnl  mother*in*Iaw  (Bionysias, 
ibu):  tm/ut  Arrot  V  abm  ixvwt  IfttftdLots  iXX&  pt/yk^thcig  irw^  sum  it4iK» 
Hnrpi9W96w$iu  ^*  oB  woKKAkis  #$9  nml  wp6rc^  hrerpm^, 
DioayslM.  4.  »K  GettivB^  &  19.  9l 

tt]i».*ip.213;  iLpca   Seelivy,  L  17 sod abof¥e, { 10, m 

»  Taoitai^  Ann.  IL  22. 
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But  for  the  purpose  of  regal  legislation  no  republican  lex  is 
Mcesaaxy.  Before  the  Tarquinian  Sovereignty  is  establiahed 
my  ioHmal  iegiBbUMn  at  all  is  extremely  dovblfal  (§  10, 
p«  382).  Tke  part  of  the  eomiiia  (euriala),  eren  in  tlie  cere** 
monies  of  arrogatio  and  testamentum  had,  in  republican  times^ 
long  become  a  mere  form  (ib.  p.  374),  followmg,  as  of  course^ 
in  the  foimer  instance  the  decision  ol  the  Pontib;  in  the 
latter  the  mancipatofy  testoment  had  supmeded  the*  older 
forms. 

*  After  the  establiadunent,  ol  the  Tarquinian  dynasty, 
everything  in  the  nature  of  law  even  as  it  seems  to  me,  the 
Scarvian  system  itself  (see  §  16,  pp.  536,  537),  might  weD  be 

carried  in  the  form  of  ordinances,  under  the  King's  adminis^ 
trative  power,  which  was  clearly  unlimited.  If  necessary 
to  Atape,  or  put  into  form,  any  previous  pontifical  memor- 
andum, an  ordinance  to  this  effect  was  clearly  within  the 
original  and  proper  signification  of  the  term  lex  (proclamation 
or  declaration)^,  and  this  is  very  probably  the  form  in  which 
the  so^caQed  Regiae  leges  were  idtnnately  drawn  up.  The 
story  of  the  renewal  of  old  laws''  and  the  addi^on  of  new 
ones,  on  contract  and  private  wrong^,  even  on  the  minute 
regulation  of  procedure,  which  appeared  to  be  such  a  di- 
minution of  royal  prerogative'^,  is  in  no  way  intrinsically 
iQiprobable,  nor  are  their  repeal  by  Superbus^'  and  restora- 
tion by  the  first  consuls^^. 

A  propos  of  this  last  King  and  his  rvpawi'i  I  have  a  few 
words  still  to  say  on  an  old  maxim  of  Sophocles  v/9pt9  ^vrevu 
ripavuov  which  is  not  incapable  of  a  modem  interpretation. 
The  first  and  most  natural  meaning  of  these  words  has 
always  appeared  to  me  to  be  ^'It  is  the  insolence  (of  an 

^  Jnrispmdenoe^  i  pp.  303—906.  Dinmyam,  A.  10, 13. 

"  id.  4.  25.  "  id.  4.  43. 

Kal  yi^  rods  p6fiwt  ro^  irepl  rO/v  <rv/i^«XaW  roOs  xnrb  TvWtov  ypa/^hrat 
...oOt  dwaimu  imrikiMre  TapKwlot  dMyct^oi'ro.   BionyaiiiB,  6.  2. 
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aristocracy)  that  produces  the  popular  head."  This  is  the 
regular  iiistory  oi  the  so-called  Greek  tyrannies^.  In  the 
second  phasch—piobably  the  more  ordinary  reading  of 
Sophocles'  saying— it  is  his  own  v0pc<f  which  developed  the 
popular  hero  into  the  tyrant ;  the  vjSpis  which  is  the  inevit- 
able result  of  unbridled  and  irresponsible  power,  which  has 
seldom  been  better  described  than  in  the  words  of  Otanes^ 
one  of  the  conspirators  against  the  Magian.  *^Saoh  a  man 
to  vary  slightly  his  vigorous  exordium  "tramples  on  all 
conventions;  he  violates  the  chastity  of  women;  he  puts 
men  to  death  uncondemned."  He  may  enjoy  a  long  success, 
by  the  docility  or  subservience  of  his  subjects:  but  a  time 
must  come  when  the  blast  of  calamity  will  topple  down  the 
securest  edifice,  scattering  alike  sycophant  and  supporter. 
Then  where  will  be  the  "hand  unseen"  to  strew  flowers 
upon  kis  tomb,  the  tomb  of  the  nniversal  oppressor  and 
wholesale  murderer^? 

Grote  (1888),  Pt  ir.  ch.  ix.  «»  Herodotus,  3.  80. 

■*  Byron,  Don  Juan,  canto  iii.  100. 
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Cobssen's  theory  of  an  original  king*  p.  477.  Rex  derivationally  a 
somewhat  general  term,  ib.  Cognate  forms  and  derivati<Hi 
aooording  to  Corssen,  ib.  'Pi^ytXao*,  ib.  Vedio  r&gdn^  &c.  Teu- 
tonic reik9  and  raihtSy  the  judge  as  straightener,  478.  Keltic 
ng,  ib.  ImpiobAbility  of  early  Regal  subdivision  or  legislation, 
479.  The  dan-leader  firsts  the  Judge  and  Oorssen's  king  later, 
480. 

The  Roman  word  rex  has,  according  to  its  Latin  ety- 
mology— ^being  undoubtedly  connected  with  regere — so 
general  and  vague  a  meaning  (see  §  15,  p.  456)  that  it  mighlT 
be  consistent  with  any  official  position  of  authority.  What 
specialisation  of  this  general  idea  was  intended  when  the 
name  was  fiist  employed  we  can  only  guess  from  the  tra- 
ditions as  to  the  predominating  functions  of  the  officer  thus 
designated,  which,  on  the  whole,  appears  to  me  to  have  been 
the  judicial,  §  15,  p.  457. 

From  an  entirely  different  point  of  view  we  have  now  to 
consider  the  cognate  philological  forms  on  which  Corssen 
bases  his  theory  of  a  primeval  Eang  common  to  the  Aryan 
races  before  their  separation**. 

The  Greek  proper  name  'Piy7tXao5*^  is  so  obviously  ex- 
plicable on  local  grounds  that  we  may  dismiss  it  from  our 
discussion  without  further  consideration. 

•»  Corssen*,  i.  pp.  451,  452. 

id.  1.0.  Curtius*,  p.        d^yes  the  word  from  "Sigyw  oomparing 
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The  case  is  different  with  the  Vedic  rdgdn,  Skt  rajan, 

(cf,  our  Rajah),  to  be  referred,  as  Curtius  and  Corssen  both 
siieWy  to  the  root  ra^j  whose  original  physical  meaziing  is  to 
stcaighteii  or  slxetch^  from  which  we  find  other  words  in 
Sanskrit  and  the  cognate  Zend  meanii^  not  only  locaUy 
direct  but  also  morally  right  and  true**.  The  reference  to 
the  function  of  judge  is  obvious  antd,  in  fact,  remarked  bj 
both  the  above  named  writers,  though  the  general  one  ot 
govetttBiMttaeMBS  rather  to  be  preleRedb  J  Corssen.  A  cog- 
nate Teutonic  root  rik-  has  been  assumed,  from  which  come 
reiks  Grothic  for  ruler,  or  prince,  and  raikU  straigkt  or 
right,  icc.^ 

I  must  admit  that  a  good  authority  (Kluge,  Etym. 
\\  orterb.)  in  his  article  on  retch  treats  this  assumed  root  as 
a  pre-teutonic  loan  word  from  the  equivalent  Celtic  r^^*.'* 
Be  does  not  however  deny  a  primitive  alliance  with  fie^em 
and  Skt  fo/m.  As  to  the  Irish  ru^  himself ,  the  subject  is  too 
'  complicated  and  difficult  to  enter  upon  here.  The  author 
cited  below  admits      to  be  cognate  with  the  Latm  rex, 

Ottrtii]H\  p.  185,  gives  ns  Hkt  rgr^,  gerad<?,  recht,  (mfrielUig:  Zend 
er€zu,  geradti,  reckt,  wahr:  Cor^en^  prefers  (p.  452)  the  general  idea  of 
leading  and  directing :  both  reject,  as  docs  aLso  Skeat,  any  connexion  with 
the  root  rag,  gldnzen.  If  I  remember  right  tlie  author  of  "Erewhon"  calls 
judges  straighteners.  This  is,  of  course,  a  meie  romancer's  iaiDicy.  It  is 
a  IM»  however,  tlul  Dan  V^edBo.  King  of  OmUUc^  mbm  W0  awj  joomparo 
jn  Mm  nqieoto  with  T^vinias  Snperbns  of  Borne,  was  known  to  the  mot& 
appireoiative  of  bis  subjects  not  aa  the  ornel  bat  m  El  eomg&kir  or  the 
oofieetofB 

IPor  mk§  see  Umias,  Matthew  t.  I8s  Meke  is  oommon  on  tfie^^tSa- 
hmffem  Lkdi  oompaie  too  our  English  tennmatlon  •rio  and  the  a«yaotiTe 
rich  (Skeat,  Eng.  Etym.*  i.  pp.  129,  220);  for  the  two  meanings  of  raihii, 
see  Marie  1.  3:  Lake 3  4;  10.  28. 

i2t,  genitive  rt^,is  the  old  Irish  name  for  the  headman  of  a  tua^  (distdot 
or  clan),  of  the  Ftmaller  and  greater  unions  of  tuaths  or  of  the  entire  kin^f^om. 
For  the  derivationof  rt{;fand  its  connexion  with  did  l,ri«h  rtgi  r/i,  strecke  aus.  &c. 
«ee  CurtiuB,  p.  196.  For  the  functions  of  the  Mifft  Ginnell's  Brehon  Laws, 
pp.  64—08. 
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At  fiiwfc  sight  tkese  interesting  etymologies  seem  not  'only 

to  establish  Corssen's  theory,  but  in  particular  to  connect 
the  primeval  King  with  the  offioe  of  judge  which  is  undoubt- 
edly the  fonotiofi  most  immediAtely  ^nneoted  with  and 
preoeding  the  eiffiee  liere  regarded  as  finaUy  teaohed  in  the 
case  of  Tarquiiuus  Priscus  at  Rome,  though  perhaps  better 
exemplified  in  the  prehistoric  antiquities  of  Greece.  This 
S3  probably  the  veason  why  Oorssen  so  stiMiaigly  presses  tiie 
non-despotic  eiiaracter  of  Us  supposed  firimevsl  King. 

Now  I  have  already,  m  the  particular  case  of  Rome, 
pointed  out  the  •  improbability  of  a  Sovereign,  such  as  the 
early  Kings  of  Kome  are  represented®^,  either  parcelling  his 
kingdom  into  districts,  or,  I  may  add,  encumbering  himself 
with  laws  at  alP''^.  The  traditions,  if  we  may  go  so  far  as  to 
call  them  traditions,  of  our  historiographers,  do,  it  is  true, 
attribute  both  actions  to  their  hero-ioonder,  but  they  are 
not  borne  out  by  the  evident  survivals  of  an  original  dual 
State,  or  by  the  story,  which  1  must  consider  as  approaching 
to  history,  of  Tarquinius  Priscus  and  his  successors.  Of  this 
I  shall  speak  further  m  the  next  two  sections.  With  regard 
to  the  theory  of  Corssen  as  a  statement  of  the  Aryan  be- 
ginnings generally  we  are  naturally  tempted,  by  the  fact  of 
Ireland  being  suggested  as  the  possible  source  of  a  Gothic 
root,  to  look  upon  that  country  as  an  early  instance  of  social 
developement.  As  a  matter  of  fact  most  of  our  Irish  records 
are  comparatively  late,  and  indicate  a  state  of  society  which 
may  have  passed  through  many  changes.  There  does  not 
seem  to  be  anything  in  this  Uteratore  that  can  be  compared 
with  the  Homeric  and  Hesiodic  poems. 

Among  really  original  constituents  of  a  state  the  first 
person  exercising  anything  like  general  command  appears, 
at  least  in  our  Western  nations  to  be  the  War-chief:  any 
civil  organisation  is  of  a  vague  and  incoherent  character. 

See  §  1,  p.  8.  "  See  P.  J.  pp.  147,  148. 
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The  molecules  are  beginning  to  crystallise  into  the  elements 

of  a  permanent  law  abiding  society;  but  that  is  all  we  can 
say*®.  The  immediate  antecessor  of  the  final  and  true  King 
is,  I  believe,  the  Judge,  Both  in  etymological  sequence  and 
in  the  genuine  tradition  of  old  popular  song  the  dan-leader 
comes  earlier  still :  but  it  is  not  till  after  some  settlement, 
and  some  aggregation  of  themselves  into  larger  units,  by 
the  individual  members  of  the  invading  Host,  that  we  can 
arrive  at  the  law*administering  Royalty  of  Corssen. 

§u,p.39e. 
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§  16.  THE  SERVIAN  SYSTEM 

HiSTOBio  oharaoter,  p.  481.  Connection  with  Valerian  Beform,  482. 
Primary  object,  483.  Equites,  484.  Giad«6  of  infantry  service,  485. 
Seniors  and  juniors,  486.  Dvicensus,  487.  Classis  or  classes,  488* 
Asaidui,  prdetarii,  489.  Enniua^  490.  Locvples,  491.  Classes 
eUpeaiae,  494.  Introduction  of  pay,  405.  Change  to  manipulaf 
system,  497.  Classes  navales  of  columna  rostrata,  498.  CSompata- 
tion  of  qnalifioatiom  in  modem  oouiAge^  499.  An  anay,  not  an 
army^  ib.  8peeoh  of  Oato,  600.  Boman  aggreesioii,  ib.  Begia- 
tratioDf  601*  Census,  602*  lAuirum,  503.  Quinto  gwogue  amo, 
ib.  Gradual  deyelopemeiit  of  olass  system,  504.  Plebeian 
ownerships  ftc,  506.  ChnmdbesiiZfSXiS.  AhBotptaxm  ot  M  prUekuriir 
510.  Hiatus  between  Dionyrios  and  other  writen,  611.  The 
tribes  and  OcnmesiuefMlbs  512.  Coimezioninih previous  diyisionst 
ib,  Qiigmal  object^  ib.  Identification  with  cunae,  513,  with  pagi, 
ib.  cirr^  irayoc,  514.  Dionysius  and  the  Servian  division,  ib«. 
Number  ol  original  tribes,  517.  Theur  order  and  sfyle,  618«. 
Tribuium,  ib.  TriMes  and  aeroft*,  519.  Timooratio  majod^ 
retamed,  520.  Cicero,  521.  Kaidowa,  Niebuhr,  522.  General: 
remarks  on  poweis  of  eomitia,  523.  Legto^  ib.  Supemumeranes^ 
'  524.  Sasuai  and  Borarii,  625.  Aecenei,  VdaH,  VdUes,  527. 
livy's  armature,  528:  Servius*  supernumeraries,  ib.  Ezploitatian 
of  the  populace^  529.  Occasions  for  draft  on  ^ower  classes,  531. 
Vohma,  534.  Mode  of  actual  enactment^  536.  Other  reforms 
attributed  to  Servins,  ib.  His  end,  537.  Seetoy^s  difficulty  aa 
tocenturiate  voting,  1^9.  Ccmclusion,  540.  Appendices.  L  Kro- 
portions  of  elass  fortunes,  542;  IL  Sea  moncipi,  544;  IIL  Hie 
Oaudian  tribe  and  early  republican  history,  566. 

Historic  character.  In  the  Erst  beginnings  of  Borne 
we  have  recognised  the  union  of  two  racial  elements  not 
mateiially  difEeiing  from  one  another^  although  by  no  means 
in  perfect  accord,  and  the  endeavour  to  weld  them  together 

by  a  third  incoming  element,  which  is  certainly  connected 
with  the  establishment  of  a  common  Sovereignty  over  all. 
cm.  31 
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While  we  cannot  accept  the  objectless  parcelling  out  of 
his  original  kingdom  by  a  fabulous  founder,  we  see  traces  of 
an  old  artificial  arrangement  of  self-formed  associations — 
the  eufiae  and  ^ente^— which  seem  to  have  been  in  part 
suggested  by  the  primal  military  marshalling  of  an  invading 
Hodt,  in  part  the  result  of  a  symmetrical  reorganisation. 
This  is  the  stage  which  I  assume  to  be  reached  in  the  first 
^establishment  of  the  Tarquinian  dynasty,  and  which  must 
^e  admitted  to  be  mainly  hypothetical.  At  the  second 
istage,  which  I  have  now  reached,  there  is  reason  to  believe 
in  an  actual  recasting  of  the  entire  Koman  Polity,  by  a 
member  of  the  same  d3ma8ty. 

1  have  no  hesitation  in  accepting  Servius  as  a  real 
personage.  Here,  as  elsewhere  in  early  history,  it  does  not 
appear  to  me  that  the  admixture  of  fabulous  elements  into 
the  story  of  an  individual  necessarily  deprives  that  story  of 
all  credence,  if  a  reasonable  object  is  suggested  for  the  action 
attributed  to  him  and  there  is  nothing  intrinsically  im- 
probable in  such  action. 

It  does  not  appear  to  me  to  be  an  absolutely  ascertained 
jaatter,  or  a  question  of  much  importance,  whether  the 
4ame-honouTed  heroes  of  earlier  Roman  legend  ever  existed 
•or  no.  It  is  (juite  possible  to  believe  in  the  early  attempts 
4kt  appeal  from  capital  sentence  without  dating  them  by  the 
T&ga  of  Tullus,  nor  do  the  quaestorea  jHXfricidii  require  the 
name  of  Romulus  or  Ancus  to  back  their  intrinsic  antiquity, 
•and,  with  regard  to  the  present  case,  whether  we  believe, 
«s  I  am  inclined  to  do,  in  a  personal  Servius  or  not,  we 
nmmot  but  see,  in  what  is  attributed  to  him,  a  pre-repub- 
lH»n  reform,  as  to  the  general  facts  of  which  there  is  no 
doubt. 

Connexion  with  the  Valerian  reform.  There  are 
indications,  in  the  story  told  of  the  last  two  reigns  by 
liivy  and  Dionysius,  that  we  must  consider  the  establishment 
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of  the  consular  government  as  only  the  later  act  in  a  long 
drama,  of  which  the  reform  attributed  to  Servius  is  the  £rat. 
•  This  view  is  taken»  perhaps  rather  too  strongly,  by  Mommsen, 
in  his  History  and  the  later  Staatsrecht.  Certain  con- 
siderations are  also  drawn  from  the  undoubtedly  early 
establishment  of  the  plebeian  tribunate.  Other  historians 
(e.g.  Seeley)  go  much  further  and  read  together  with  their 
accounts  of  the  Servian  system  the  developements  which  it 
ultimately  received,  such  as  that  to  which  Livy  calls  atten- 
tion^. 

Now  we  must,  as  it  seems  to  me,  be  on  our  guard 
against  the  confusion,  by  our  Roman  authorities,  of  the 
national  assembly,  which  may  really  be  referred  to  the 

scheme  of  Servius,  with  the  reformed  condition  of  it,  the 
comitia  cerUuriata,  which  they  had  before  their  eyes,  as  well 
as  with  the  earlier  form  of  it,  the  comitia  euriaUt^  of  which 
they  knew  by  tradition  and  antiquarian  practice  alone. 

I  am  therefore  disposed  to  retain  the  order  of  time,  and 
to  conhne  myself  at  present  to  what  I  conceive  to  have  been 
the  gist  of  the  Servian  constitution  in  its  original  conception. 
This  seems  to  require  some  consideration  of  the  class  and 
century  arrangement,  although  the  complete  working  out 
of  that  arrangement  is  to  be  attributed  to  a  later  period^ 
bq^ning  perhaps  not  much  later  than  the  beginning  of 
the  republic  itself  and  lasting  down  to  the  Second  Punic 
War. 

Primary  object  of  the  system.  The  developement  of 
the  Servian  system  into  a  pohtical  assembly  is  so  early  that 
our  Roman  authorities  treat  its  voting  functions  as  coeval 
with  its  Institution.   There  is  however  good  reason  for 

considering  the  primary  object  of  the  system  to  have  been 

^  Livy,  1.  43.  The  completion  of  the  number  of  the  tribo??  waq  in 
241  B.C..  bnt  the  connexion  of  the  tribes  and  centuries  is  supposed  to  be 
earlier,  possibly  leaulting  from  the  reforms  of  Ap.  CUuditu  Caecua, 

31-^ 
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the  welding  together  of  the  patrician  and  plebeian  element 
into  one  body,  graded  on  the  haais  of  property  rather  than 
birth  or  iamilj  oonnezion,  and  oigaiuBed  directly  with  a 
view  to  military  aervioe:  this  being  made  roughly  propor- 
tionate to  a  register  and  assessment  of  persons  enjoying 
civic  rights,  and  their  property*. 

Whatever  may  have  been  the  truth  as  to  the  oooaaional 
recognition  oi  plebeian  ffentea,  or  their  admission  into  the 
Ciniate  system,  it  is  clear  that  much  question  attaches  to 
any  political  competence  of  a  plebeian  member  even  of  a 
double  genSy  and  very  much  more  to  a  Plebeian  who  was  not 
a  member  of  a  recognised  gens  at  all.  And  any  consequent 
disqualification  would  naturally  apply  not  only  to  fipJUs 
but  to  important  obligations  also,  notably  that  of  miUtary 
service^.  This  last  I  take  to  have  been  one  oi  the  main 
reasons  lor  the  Servian  organisation,  which  rendered  all 
owners  of  a  certain  amount  of  property,  as  such,  liable  to 
service,  and,  at  the  same  time,  gave  to  them  certain  indepen- 
dent pohtical  rights. 

Equites.  This  system  had,  at  its  head,  a  body  of 
cavalry,  which,  in,  some  form,  existed  before,  but  of  which 
we  have  but  little  information  that  can  be  depended  upon*. 
They  were  henceforth  per8ons  of  the  first  rank  (whether 
distinctly  reckoned  as  part  of  the  first  class  is  doubtful), 
and  of  distinguished  though  not  exclusively  patrician 
family. 

But  the  infantry  composed  the  main  body  of  the  persons 
now  registered  for  mihtary  and  hscal  purposes.  They  were, 
at  soixke  later  period,  according  to  Monunsen,  classed  in  five 

•  2  Msr.s  iii.  pp.  262—264.  ^  ib.  p.  244. 

*  See  above.  §  8,  p.  285,  and  generally  Msr.  iii.  pp.  255 — 259.  On  the 
question  of  adinission  of  Plebeians  into  the  original  aex  suffragia,  Seel©y% 
pp.  7d,  80.  loto  the  later  questions  of  the  qualifioatioaB,  aod  functions  of 
the  impenal  epsUahts  I  need  not  ^tor  here. 
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divia^on8^  although  the  actual  name  daam  was  oiiginallj 
applied  only  to  one.   It  is  from  this  limitatiion  of  cImm, 

that  the  term  classic  is  used  of  a  first-rato  author,  a  use  of 
the  word  as  old  as  the  time  of  Grellius^  or  Fronto. 

The  giades  of  service  and  annatuie  and  the  probable 
scale  of  means  in  the  theoretical  Servian  classes  have  been» 
particularly  the  latter,  a  fruitful,  thou^^h  not  very  profitable, 
subject  of  modern  discussion.  The  former  may  be  briefly 
dismissed  here.  The  latter  form  more  properly  the  subject 
of  an  appendix*  as  they  involve  a  consideration  of  certain 
modem  estimates. 

The  classes  were  according  to  our  accounts'  subject  to 
military  service  varying  according  to  their  property^.  The 
rich  furnish  the  cavalry  and  the  heavy  armed  foot,  the 
so-called  phalanx.  The  gradual  diminution  of  armature  is 
a  good  deal  superseded  by  the  general  adoption,  in  406  B.C., 
oi  the  mmA/tm^  or  oblong  shield,  instead  of  the  earlier  cUpeua^ 
see  pp.  494  sqq.  Tlds  does  not  agree  with  the  class  system 
of  Dionysius  who  gives  the  oblong  shield  to  the  second 
class,  retaining  the  target  {aairU  ' ApyoXiK?])  for  the  first. 
Otherwise  the  armature  gradually  decreases  down  to  the 
fourth  class.  The  fifth  are  distinctly  represented  as  serving  as 
supernumeraries  with  javelins  and  slings®.  In  Livy  too  the 
substantial  part  of  the  whole  body  consists  of  the  second  to 
the  fourth  class;  the  fifth  are  here  furnished  simply  with 

*  Mar.*  iii.  p.  202;  livy,  1.  42»  43.  Dionysius  makM  six  olaases,  the  last 
oonsisting  of  the  one  century  ol  Avopoi,  Livy*8  leliqnA  multitado  inmiiinis 
militia.    Dionysius,  4.  19,  20. 

«  Gellius,  19.  8.  15.  For  the  expressions,  with  regard  to  the  census, 
of  daasicus  and  ii^tra  dasstm  see  the  speech  ol  Cato  qaoted  id.  S.  IS.  Sea 
below,  p.  600. 

'  Livy,  1.  43:  Dionysius,  4.  17.  The  superiiumerartps  Schwogler  (Gesch. 
pp.  740  tu  7oOj  considers  to  have  been  drawn  all  along  from  the  pr<detani. 
They  were  probably  anyhow  of  the  lowest  (jualifying  property. 

®  Dionysius  says  (4.  19)  spoalung  both  as  to  service  and  oaTrd^T],  rd  ix 
T7fs  Tifi^€<as  iTrL^aWov  iKdartf  ^di^pov  airovrar  iKiXewev  elffp^peof, 
,  •  Di^nysias,  4.  16, 17. 
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flfings  and  stones^.  Allowing  for  some  minor  diSerenees» 
the  general  plan  o£  the  army,  thus  ooncetved,  corresponds 

very  closely  with  the  legion  of  Polybius.  The  first  class" 
holding  the  x^P^  Trpoaycovi^ofjLcprj  are  the  rorarii^^  who 
eonunence  the  engagement^.  The  second,  third  and  fourth 
classes  obvionsly  constitute  the  strength  of  the  host  and  may 
be  identified  with  the  <f)a\ayyLTai.  The  -xlnXoi  in  atteiidance 
on  them  are,  I  think,  the  javelm  men  and  slingeis^'. 

It  must  be  admitted  that  the  anticipations  of  later 
practice,  or  its  reverberations  in  ancient  legend,  hitherto 
suggested,  are  somewhat  faint  and  doubtful.  The  following 
case  seems  to  me  more  decided. 

SeiUoni  and  Jtmiora.  I  speak  of  the  well-known  dis- 
tinction in  point  of  age,  which  is  clearly  referred  to  by 
Polybius^*  and  is  relied  upon  by  Livy,  as  one  of  the  main 
reasons  for  the  irreconcileabihty  of  the  modern  with  the 
ancient  system^^.  As  there  is  hardly  any  question  of 
garrisoning^^  Borne,  from  the  time  of  Porsena  and  the 
apocryphal  battle  of  the  lake  Regillus  (see  below,  pp.  559  sqq.) 
— at  any  rate  from  the  Gallic  conflagration  of  390  B.C. — 
down  to  the  dark  days  after  Cannae^  we  might  feel  inclined, 
at  first  sight,  to  regard  the  latter  calamity  as  possibly 
suggesting  the  original  division  attributed  to  Servius.  But 
the  evidence  connectmg  the  reformed  version  of  the  Servian 
constitution  with  the  work  of  Appius^  censozship  is  almost 
conclusive,  as  will  appear  from  the  later  part  of  the  above 
article.    The  occasions  on  which  a  garrison  might  have 

"  Livy,  1.  43. 

1^  Dionysius  4.  16:  Yam,  L.  L.  7.  68.  xoiarii  dicU  ab  tosB  qui  bettam 

oommittebant  ante,  ideo  qaod  antea  rorat  quam  pluit. 

There  does  not  appear  to  be  anytbiog  exactly  ooixespondiiig  to  them 

in  Polybius.    But  see  p.  524. 

"  Dionysius,  4.  17,  18.        "  Polybius,  6.  19.  2.         »  Livy,  1.  43. 
Dionysins,  4.  16.  rtrrapaKovra  fxkv  SfroLrjae   vtuiTtpojv  \bxov^  olt  rds 
vnaiOpiov^-;  dTT^oaJKe  arparda^  rcTTapaKOi/ra  de  irpta^vrifmy  ovs  ^Sct  rij'S  vc^nyrof 
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saved  Eome^  though  cataclysmic,  are  few.   The  raid  of 

Ap.  Herdonius,  460,  the  fire  of  390,  the  menace  of  Hannibal, 
216^',  are  the  principal  occasions  which  occur  to  one,  when 
a  standing  army  might  have  done  good  service.  But  it  ia 
not  so  much  the  paucity  of  these  as  the  modem  character  of 
the  artifice  suggested  by  Seeley  to  meet  the  obvious  disr 
advantage  of  enrolling  the  seniors,  that  weighs  with  mo. 
We  may  perhaps  therefore  be  justified  in  crediting  this 
reputed  institution  of  Servius,  partly  to  Dionysius'  leading- 
of  Fabius  Pictor,  one  oi  his  numerous  blunders^^,  partly  to 
a  rather  inexplicable  institiition  of  his  own  day,  of  which  I 
have  now  to  speak. 

It  was  very  well  pointed  out  by  Seeley^  that  most  of 
the  younger  men  in  active  service  would  be  JUiifamtHaSy 
therefore  in  power  and  possessing  no  property  of  their  own. 
''If  therefore  they  were  admitted  (to  Servius'  registration) 
the  money  (or  land)  quahfication  was  not  regarded:  if  they 
were  excluded,  the  best  soldiers  must  have  been  excluded 
from  the  army."  A  passage  quoted  bv  Lange^^  from  the 
later  and  inferior  part  of  Festus^  appears  to  give  the  best 
solution  of  this  difOlculty  and  perhaps  to  account  for  the  storiea 
told  by  Dionysius,  Sec.,  of  this  reputed  old  division^.  The 
father  was  allowed  to  register  a  son  together  with  himself 
under  the  title  Duicensus.    The  quotation  of  Mommsen 

See  EmihUy  fuotod  below*  p.  490, 
^  Msr.*  ii  p.  283»  n.  1.  On  the  age  diyiaion  note  the  ailenoe  or  controiy 
testimony  of  lAvy,  Seeley*,  p.  86. 
"  Sedey,  p.  84. 

Lange,  Alterthumer*,  i.  p.  466. 

Festus  P.  p.  ee.  ]>aioen8iis  dioebatnr  omn  alteio^  id  est  cam  filio 

census. 

Dionysiufi,  I.e. :  Gellins,  10.  28.  Tubero  in  historiaram  primo  scripsit 
Servinm  Tallium  regem  popuii  Romani  cum  iiias  quincj^ue  classes  Beniorum 
et  junioram  census  faciendi  gratia  institueret  pueros  esse  exisfcimasse  qui 
minoree  esseot  annis  septem  decern  atque  inde  ab  anno  septimo  deoimo... 
milites  soripsisse  eosque  ad  annum  cj^uadrageaLmiim.  sextum  "iuniorea** 
Bapraqtie  enm  eimmn  *'Mni(»es**  appellasae. 
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(Msr.  ii.  p.  365.  n.  1)  from  Dionysius,  5.  75,  is  not  in  point,  bnt^ 
the  passage  cited  from  Geilius  (5.  19.  16)  is  held  by  Lange  to 
ptove  that  such  a  son  had  the  power  of  votmg  although 
the  Tolmg  of  father  and  son  in  sepaxate  tribes  is  oensuzed 
•  as  irregular.  Another  passage  would  seem  to  shew  that 
enrolment  as  a  citizen  on  attaining  maturity^  was  a  practice 
with  gentes  in  general®. 

As  to  those  not  in  power,  they  were  entered  in  a  separate 
list  as  ofM  or  offtoe^.  There  is  no  evidence  that  this  entry 
and  vote  of  the  son  ^slyq  him  any  right  to  the  property 
or  constituted  any  restriction  upon  his  father's  power  as 
Muirhead  appears  to  suggest  in  his  general  remarks  upon  the 
succession  to  property^.  But  it  is  just  possible  that  the 
peculium  castrense  may  have  originated  in  this  entry  on  the 
census  roll.  In  the  case  of  inanumiasus  censu  the  slave 
entered  himself,  by  his  master's  order,  on  the  list  with  a 
return  of  his  property,  which  must  have  necessitated  a  dona* 
tion,  of  tlie  peculium  or  otherwise.  How  soon  this  mode  of 
manumission  began  we  know  not.  /Ulpian^  says  that  it 
was  "oUmJ^  Cicero,  that  a  disputed  point  upon  it  arose  ex 
jure  dviU^, 

Clasais  or  Classes.  As  to  the  derivation  of  this  difficult 
word  philologers  are  not  unanimous.  Quinctilian  derived  it 
at  once  from  calare.  Moderns  question  whether  it  is  a  loan- 
word from  Dorian  Greek,  or  of  pure  Latin  origin^  but  are 

*  Festus,  p.  p.  108,  ImprohiB.  I  am  hound  to  wy  that  a  more  natanl 

meaning  of  t ]io  word  (Ayovot)  is  snggested  in  M1U]er*B  not6  &om  Qlon.  Lab* 
2*  Msr.s  ii.  pp.  366,  366.    See  Livy,  3.  3. 

Muirhead*,  pp.  87,  42.   See  above  §  3^  p.  62;  §  4,  p.  113. 

2'-'  Ulp.  1.  8. 

Cicoro,  He  Oratore,  1.  40.  183,  apparently  he  means  that  tiliie  was 
merely  a  question  of  old  customary  law. 

*®  Quinctiljian,  1.  6. 33 :  cf.  Varro,  L.  L.  6. 91.  IMonyeius  (4. 18)  is  in  favour 
of  a  loanword,  Mommsen  (iii.  p.  262.  n.  1)  of  an  Italian  origin.  Corsson*  (L 
p.  497*)  proteata  against  deriving  from  the  Greek,  but  is  obliged  to  invent  Of 
mwnme  a  Latin  sufi&z  to  support  his  own  view.   See  also  Curtius^,  p.  139. 
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fairly  agreed  as  to  its  meaning — the  calling  out  or  summons, 
from  which  to  the  body  summoned,  the  "levy,"  is  an  easy 
step.   There  are  expressions  and  quotatdoas  in  Hommsen 

from  which  one  might  hastily  conclude  that  the  division  into 
five  classes  did  not  taiie  place  imtil  the  time  of  Cato  Major* : 
bat  this  cannot  be  that  author's  intention.  Apart  from  the 
fact  that  any  such  late  date  would  practically  nullify  the 
calculalaons  of  livy,  Dionysius,  and  Cicero,  there  is  sufficient 
evidence  of  the  action  of  the  poptdus,  as  an  organised  political 
assembly,  at  an  undoubtedly  earlier  period.  But  that  the 
so>caUed  division  cannot  have  dated  from  the  time  of  Servius 
is  obvious.  It  seems  to  be  a  gradual  process,  resulting  from 
the  calling  out  of  succe>s5i\  e  levies,  on  a  decreasing  scale  of 
fortunes,  as  they  were  reqmred  by  the  needs  of  Borne, 
see  p,  531.  The  occasions  of  these  levies  can,  in  fact,  be 
approximately  dated  in  several  instances.  Whether  they 
are  to  be  conaidered  as  ended  by  the  time  of  the  reforms  of 
Appius, 312 — ^304  B.C. ,  or  150 years  later  (the  time  of  Polybius), 
it  is  rather  to  the  former  epoch  that  we  must  refer  the 
modem  form  of  the  Boman  Oonstitutdon  and  a  rough  settle- 
ment of  the  classes.  Of  the  previous  stages  of  developement 
I  propose  to  give  a  brief  sketch,  enquiring  particularly  into 
tiie  early  existence  of  singular  or  plural  classes. 

The  first  evidence  is  that  of  a  time-honoured  Code  which, 
though  fragmentary  was  until  recently  received  without 
question.  The  main  original  division  of  the  infantry — in 
fact  of  the  people  generally — was  obviously  that  recognised  by 
the  Twelve  Tables  into  aasidul  and  jproletaril — ^the  former 
are  generaUy  taken  to  be  the  owners  or  occupiers  of  land, 
the  latter  those  who  were  merely  recognised  as  capable  of 
supplementing  the  population.  The  former  were  liable  to 
military  service,  the  latter  were  free,  so  we  are  told  by 
Dionysius,  from  either  service  or  taxation.  They  are  dis- 

Lex  Vocania,  168  B.a 
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tinguished  in  the  Twelve  Tables  by  tlie  rule  that  in  the  one 
caae  only  an  <i8siduu8  could  become  bail  for  the  appearance  of 
an  OBsiduua  in  court,  or  surely  {or  his  performance  of  a  civil 
judgement,  while  any  one  could  be  bail  for  a  proletariv^. 
For  our  present  purpose  the  question  is  not  this  particular 
legal  consequence  but  the  general  distinction,  no  doubt 
existing  prior  to  the  Decemyiral  legislation  of  asHdutu  and 
jmiktarius.  That  the  prdleiarii  are  to  be  identified  with  the 
citizens  below  the  fifth  class,  when  the  classes  are  estab- 
lished, appears  from  the  immunity  from  service  which  it  is 
directly  stated  that  those  citizens  enjoyed*^,  and  is  to  be 
inferred  from  such  passages  as  that  in  which  the  poet 
Ennius  speaks  of  their  special  arming  for  a  particular  occa- 
8k>n,  They  were  persons  reckoned  merely  by  their  power 
of  producing  children^  not  having  the  lowest  amount  of 
property  for  a  class,  reckoned  in  Oicero's  time,  at  1500  €U9e8; 
while  the  capite  censi  were  so  called  as  reckoned  by  their 
personality  alone,  although  they  might  really  possess  as 
much  as  375 :  below  that  a  man  probably  did  not  appear 
on  the  census  at  all'*.  The  poet  evidently  treats  the  equip- 
ment of  the  proletarii  as  an  innovation  due  to  the  special 
emergency  of  which  he  is  speaking — probably  that  crisis  in 
Roman  history,  l^e  few  days  after  the  battle  of  Cannae^ 
when  Hannibal  made  tl  gran  rifiuUf^.   That  occasion  would 

^  Qdliiu^  16.  10*  5.  Nun  Bniiiits  mlmm  boo  ex  duodaoim  tabnlis 
▼efitris  aooepity  in  qnibus,  si  recte  commemini,  ita  scriptnm  est  adsidvo 
vindex  adaiduus  eslo,  proUtario  jam  civi  cui  quia  volet  vindex  eaUK 

It  is  at  least  said  of  those  whom  Biomystiui  oaDs  ol  wimirvt.  See  livy, 

1«  43 :  Dionysias,  4.  20. 

'2  Dionysius,  4.  10, 11, 13:  see  too  Nonius,  pp.  67,  165, 

93  Fnr  the  quotation  see  Gellius,  16.  IC  1.  ]egebatiir...£Smii  liber  ex 

annalibus :  in  eo  libro  versus  hi  fuere, 

Froletarius  publiaitas  aoatiaqne  f^oqne 
omatur  ferro:  mozoi  nrbemqae  lonunqne 

excubiis  curant. 

For  the  hietoiy,  liyy,  21.  51»  66. 
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probably  suit  the  "great  service  to  the  city**  of  which 
Cicero^  speaks  as  aiising  from  the  brigading  of  a  emturia  of 
fabri  ttgnarii  with  the  jmma  dasna.   Anyhow  we  may  take 

it  as  clear  that  in  the  time  of  Ennius  himself,  the  friend  of 
Scipio,  the  prohtarius  was  still  not  liable  for  military  service. 
On  the  other  hand  the  assidmLS  did  serve  and  originally  as 
we  know*^  at  his  own  expense. 

I  do  not  for  the  present  propose  to  go  into  the  question 
of  the  alleged  minimum  fortunes.  The  derivation  of  the 
word  amiuus  by  Festus  is  of  course  absurd^,  but  serves  to 
record  the  old  tradiiaon  of  militia  service.  The  moral  idea 
of  assiduity  in  any  function  is  clearly  secondary,  springing 
from  that  of  aUention^. 

The  old  derivation  ab  asse  dando  is  repeated  by  an  author 
named  Aelius,  quoted  by  Cicero,  who  gives  at  the  same 
time  the  interesting  equation  assiduns  =  locwples,  which  may 
indicate  what»  I  think,  is  now  somewhat  generally  accepted 
as  the  true  explanation*^  of  the  former  word^.  Such  an 
idea  may  of  course  have  been  suggested  by  an  obvious 
derivation :  but  there  are,  by  the  side  of  this,  some  traditions 
as  to  the  true  meaning  of  the  word  assiduus, 

acero,  de  rep.  ii.  22.  39:  see  Liyy,  1.  43:  Geiliii8»  16.  10.  10. 
•*  Festus^  P.  p.  9.  As8iduu8...alii  eom.  qui  Bompta  propiio  mjUtebaf^ 
ab  assa  dando  yocatum  existimabant. 

It  is  accepted,  however,  by  Puchta,  who  takes  the  aaaiduua  to  be  the 

man  who  furnishes  the  expenses  of  equipment  to  his  poorer  neighbour. 
The  prohtarti  are  according  to  Puchfca,  Instt.  (§  48,  n.  i)  the  proboletarii  (vor- 
gcschohfiif)  the  skirmishprR.  or  prokctarii  {dts  Hervoruehena  Oewdrtige) 
the  attendants  on  the  vanguard. 

As  to  when  t  he  soldiers  began  to  receive  pay  de  pMico,  see  p.  495. 
»8  Festus,  l.c.  and  Gdiiua,  16.  10.  16 

Cicero,  Topica,  2.  10.  Cum  lex  assiduo  vmdioem  assiduum  esse 
jnbet,  looupletem  jubet  esse  locupleti;  is  est  eoim  assiduus,  ut  ait  Aehus, 
appellatiu  ab  aaae  dando.  By  loeu^lu  AjoHob  eTiden%  meuit  merely 
mtbtimUiaL  He  jb  mcnt  Uke^  the  Aeliiis  of  the  TriperUta  (Pomponias,  Dig. 
1.  2.  38),  but  may  be  L.  Aelifis  Stilo,  an  aatiqnarian  rather  than  jniiit^  wbo 
oame  100  yearn  later  tium  Sextos  AeBos  Oatua  (Sonroea,  pp.  22,  68). 
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GaiuB,  who  explains  locuples  as  a  word  from  the  text  of 
the  XII»  defines  him  as  one  who  has  enough  means  to  meet 
the  claims  o£  the  plaintifi^.  Other  xendermgs  of  the  word 
by  Pliny,  Oioeio,  are  varied  and  fandful,  but  point 
generally -to  the  posses8ion  of  land"^^.  Such  an  idea  may,  of 
course,  have  been  suggested  by  an  obvious  derivation  but 
has  been  quecttioned.  Mommsen  objects,  with  some  justice, 
to  the.  above  etymological  explanation  of  loeuplea,  and 
prefers  to  regard  the  assidum  rather  as  the  substantial 
person,  who  serves  at  his  own  expense,  sum'pUi  proprio,  than 
as  the  residenl  or  settled  (amdssig)  land  occupier^^.  The 
latter  meaning,  which  is  accepted  by  Karlowa^  and,  in 
his  previous  writings,  by  Mommsen  himself,  seems  to  me 
preferable,  and  not  onlv  more  suitable  to  the  explanation 
which  Festus  gives  of  the  metaphorical  signihcation  of 
oaMuiMi^,  but  expressive  of  an  important  fact.  The  pas-^ 
session  of  land  (not  necessarily  its  ownership)  was  rightly 
regarded  by  Momuisen  in  his  earlier  work  as  the  fundamental 
condition  of  citizenship^  political  privilege  and  the  right  and 
duty  of  national  servioe.  The  question  why  the  registration 
of  land  in  a  tribe  was  continued  after  the  counter  reform  of 
Fabius  need  not  here  be  considered.  The  original  physical 
meaning  of  the  same  verbal  root  appears  in  possessw^^. 

«  Qaiiu,fib.  2adi3di.  Dig.  60.  IS.  234. 1.  LoonpleBeBeqiiimtisidoim 
habet  pco  magniiadiiie  ni  qnun  aetor  lestitiifiiidam  ease  petit. 

Psiiliis»Dig.  2. 6.  L  Bdioto  omtor  ut  fidejnawir  jndioi  siateodi  os«a 

datus  pro  rei  qualitate  loouples  datur.  Rei  however  may  mean  adversariL 
Pliny,  H.  N.  18.  3.  11.  locupletet  dioebant  looi,  Le.  agri  pleiioa:  GSoeiOb 
de  rep.  2.  9.  16.  turn  erat  res  in  pecore  et  locorum  possessionibus,  ex  quo 
pecuniosi  et  locupletes  vocabantur.  Featus,  P.  p.  119.  Locupletes  locorum 
multnnim  domini ;  P.  Niiridius  Figulus  (Praotor,  68  B.C.)  ap.  Gell.  10.  6.  2* 
looupletem...qui  pleraque  loca  hue  est  qui  multaa  posseaaiones  teneret. 

"  Msr.'  iii.  p.  237,  ii.  4;  p.  238,  ii.  4;  p.  297,  n.  3. 

«  Karlowa,  RRg.  i.  p.  69. 

**  Festus,  1*.  p.  9,  8.V.  (|ui  m  ca  re,  quam  frequenter  agit,  quasi  oonae- 
disse  vidotur.    Set)  too  GeliioB,  iti.  iO.  15. 

If  ibis  diffionte  word  reaDy  means  a  ''•qnatttng**  tii  nimmu  or 
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This  comparison  with  possideo  and  possessio  unavoidably 
laises  the  question  whether  there  was,  in  the  Bervian  assess- 
menty  any  quaMcation  xeoognised  by  possession  oi  laadi 
as  distinguished  £rom  ownezship. 

I  agree  with  Mommsen  that  the  qualifications  were  most 
probably  originally  expressed  in  land*^ :  but  differ  from  him  in 
legarding  them  as  multiples  of  a  troe  Boman  minimum,  rather 
than  fractions  of  a  supposed  Bomano-Teutonic  maximum,  see- 
Appendix  T.  As  to  the  sujOficiency  of  the  former  for  a  frugal 
Roman  household  1  have  spoken  elsewhere  (see  p.  216) :  the 
latter  is  inferred  by  Mommsen  (not  without  j^robability) 
from  the  RomaQ  grants  of  land  to  the  Olaudii,  on  their 
joining  forces  with  the  lioman  side  (see  Appendix  m) — 
i.e.  to  the  leader  tweuty-hve,  to  the  private  man  the  tra- 
ditional two  acres^. 

The  next  piece  of  evidence,  on  the  other  hand,  is  in  &vour 
of  an  early  plurality  of  classes.  It  (oiLsists  of  a  phrase 
preserved  by  Festus^® — not  it  is  true — in  the  most  genuine 
text  of  his  lexicon — evidently  taken  from  an  old  poem.  It 
may,  in  fact,  come  from  Naevius'  work  on  the  first  Punic  war. 
Naevius  died  some  time  after  260  b.c.*^    The  words  appear  to 

in  proadmUyto,  an  original  holding  (see  Boby,  Ghmmmar^ii.  §  2042,  and  Skeat, 
Etym.  Diet.,  s.v.  Posse.^s)  it  seenui  to  indioate  an  OEigiiial  distribution  in  fee 
(as  we  should  say)  followed  by  an  encroatilimeiit  on  oontmon  land.  See  Mar.* 
iii  p.  244,  n.  4.  and  ib.  p.  182,  n.  1. 

?  Intended  to  he  permanent.  The  so  called  Jrx  Aemilia  is,  of  course, 
entitled  to  the  uame  of  hx,  h\it  it  is  of  questionable  early  date,  434  B.C.,  is 
due  to  a  somewhat  apocryphal  dictator,  and  does  not  appear  to  have  bcrn 
followed  in  practice,  although  the  censorship  was  speoiaUy  revived  after 
many  years'  disuse  (see  Livy,  4.  8). 

Plutarch,  Popl.  21.  It,  or  at  least  the  higher  amount,  doeR  not  quite 
suit  Mommsen's  view,  for  which  discrepancy  he  apologises,  Msr.  lii.  p.  248,  n.  2. 

*  Festus,  P.  p.  56*  Classes  olypeatas,  quos  nunc  exercitus  vocamus. 
Sxerdtua,  a  nmoh  dSspnted  word,  probably  means  tiie  lofoe  wbSfih  was  kept 
oiil  <o(  the  tity),  either  imder  ami  for  serviee^  or  under  oanyaa,  in  the  eampug, 
for  exeveiee.  The  cotmlHi  eenliirMte,  as  an  eaurdktBf  miut,  we  jknow,  be 
bdd  ontride  the  oity  (QdHne,  1&  27.  d). 

^  GiMio,  Brotai,  15.  &k  Tenflel  (Wair),  L  p.  131. 
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refer  to  the  alleged  original  armature  of  the  first  class — the 
dipeua  or  round  target^  translated  by  Dioujsius  doTrl^ 
*ApyoX*ia^,whichhAdbeen8uperaededb7the«ciiitiin»tl|e  dvpw 
or  long  hoplite^B  shield  after  406  b.o.  or  whatever  was  the  tme 
date  of  the  introduction  of  re^>ular  pa\'  to  the  soldiers^^. 
If  furnished  with  a  spike,  this  might  serve,  on  occasion,  as 
an  offensive  weapon**,  but  for  regular  warfare  its  bearer 
would  stand  at  a  disadvantage  compared  with  the  ultimate 
heavy  armed  legionary,  like  the  Highlander  with  his  target 
and  claymore  as  against  the  grenadier  or  the  earlier  man-at- 
arms.  The  puzzle  of  dosses  dipeaiae  lies  in  the  connexion 
of  plural  classes  with  the  dipeus,  which,  we  are  expressly  told, 
was  the  peculiar  armature  of  the  first  alone. 

In  classes  oUpeatae,  of  which  the  poet  speaks,  the  word 
seems  to  be  used  in  the  general  sense  of  forces:  if  taken 
literally  it  is  an  argument  for  the  existence  of  more  dosses 
than  one  at  the  time  when  the  poem  was  written,  or  of  which 
it  speaks.  But  it  is  a  suspicious  piece  of  evidence.  If  a 
record  of  actual  fact»  it  must  have  preceded  the  time  when 
the  Romans  exchanged  their  old  armature  of  lance  and 
targe"  for  the  long  scutum  of  the  heavy-armed  hoplite. 
This  cliange  took  place,  Livy  tells  us,  after  the  Bomans 
began  to  receive  pay  for  their  service,  which  the  same  author 
puts  at  406  B.c.^  They  had  hitherto  served,  as  a  body  of 
militia,  at  their  own  expense.  This  change  of  armature 
was  also  according  to  Livy^^  the  epoch  of  the  introduc- 

Featus,  P.  p.  56,  s.v. 
*^  Dionysius,  4.  16 :  Livy,  8.  8 :  see  too  above,  p.  491. 
*'  I  hftye  no  antiicmty  lor  the  spike,  except  a  suggestioa  ol  the  poeaiMo 
ocjgiiial  moaniiig  ol  4/9wlt,  Mwea  tbe  founded  umbo,  or  boss»  ol  the  later 
sciUwm  eeems  to  have  been,  on  oeeariop,  capable  ol  a  ijmilar  offBoahre  xm, 
lAvyf  4*  XSj  90*  34* 

livy,  8.  S.  See  too  4.  68»  69.  PolybiiMt  <!.  26.  ff»  7,  notes  a  oettaia 
ohange  ol  annatiiie  in  the  oavalij,  bat  not  tbe  intvodnotion  of  pay. 

One  would  bane  expected  both  the  pheianT  and  the  Qieek  sbield  to 
date  from  a  later  period,  ie.  tbe  ooofliot  intb  ^irhna.   The  Bomaiit 
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tion  of  the  manipular  system,  which  now  superseded  the 
old  phalanx.  What  I  wish  to  point  out  is  that  previous 
to  the  important  battle  of  Vesuvius  and  this  practical 
revolui^on  in  bhe  Roman  military  system  there  would 

appear  to  liave  been  at  least  two  levies  called  out,  of 
persons  previously  immune,  a&rding  material  for  two  dis- 
tinct daaaea. 

There  appear  to  be  two  modes  of  explaining  these  classes 

clipeatae.  The  one  is  {I  admit  it  is  a  hardy  suggestion)  to 
assume  that  a  poet,  writing  about  a  war  in  which  he  had 
been  personally  engaged^  the  first  Punic  war,  anticipates 
a  system  of  levies  not  completed,  probably,  tiU  the  second, 
and  yet  elects  to  describe  some  part  of  the  force,  of  which  he 
is  speaking,  by  its  connexion  with  an  armature  which  ceased 
to  exist  nearly  two  hundred  years  before  his  time.  It  is  not 
as  if  the  ^^targetted  array''  had  been  retained  for  part  of  the 
legionary  forces.  The  hastatiy  where  perhaps  one  mifzlit  have 
expected  it,  were,  we  are  told  by  Polybius*^,  armed  with 
the  panoply,  including  the  large  scutum.  To  attribute  to 
them  the  armature  of  their  ancestors  is  an  antiquarianism 
which  one  might  expect  in  a  pseudo- historian,  like  Scott,  but 
scarcely  in  a  mattei-of-fact  Roman.  And  yet  I  cannot  think 
of  any  solution  which  so  nearly  answers  4fhe  questions  raised 
by  the  puzzling  expression  at  the  head  of  this  paragraph ; 
unless  indeed  we  throw  overboard  Cato  and  Gellius  ^in  them- 
selves by  no  means  easy  of  explanation  nor  particularly 
probable.  There  however  I  leave  the  matter* 

The  other  suggestion  which  I  have  to  offer  is  boldly  to 
question  the  early  date  at  which  Livy  places  the  introduction 
of  pay,  the  change  of  armature,  and  the  commencement 
of  the  manipular  system  generally.  The  introduction  of 

tlurongiiont  aotod  oil  tbeprindple/M  Ml  a6  Aoife  But  liiry  Is  rety 

pMtiiwkr  in  Ids  damnpUm  of  the  manipiiUur  lyBfeem  (8. 8),  ihoogli  it  does 
not  appear  to  have  much  to  do  with  tl^  battle, 
folybini^  e.  23.  1, 2.  But  eee  below,  p.  526. 
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legnlar  pay  is  natoiaUy  -connected  with  the  change  to  a 

more  subistantial  equipment  as  well  as  the  developement  of 
speci^cally  divided  grades  of  service,  if  not  of  corresponding 
grades  of  political  weight.  The  statement  in  Livy  about 
the  drawing  of  pay^,  is  according  to  Mommsen'^  "well 
accredited":  the  whole  story  looks  to  me  like  a  purely 
gratuitous  concession  not  at  all  resembling  the  usual  conduct 
of  the  patres  towards  the  commonalty.  Mommsen  does  not 
support  his  opinion  by  any  references  and  I  can  find  nothing 
in  any  of  the  ordinary  sources.  The  notes  in  Festus  would 
appear  to  connect  stipendium  with  stamped  or  coined  money^ 
which  will  suit  the  time  of  Pyrrhus. 

In  his  account  of  the  first  issue  of  military  pay,  Mommsen 
ignores  the  latter  part  of  Livy's  statement,  i.e.  that  the 
soldier  had  previously  to  serve  at  his  own  cosf^,  suggesting 
that  in  previous  times  the  soldier  could  recover,  and  that  the 
change  attributed  to  406  was  merely  that  he  was  now  to  be 
paid  directly  out  of  the  oeranum^.  But  it  was  probably 
by  no  means  indifferent  (gleichgiiUig)  to  the  soldier  whether 
he  was  paid  in  cash  or  became  a  state  creditor.  The 
popular  gratitude  expressed  in  Livy,-  4.  60,  would  scarcely 
have  been  provoked  by  the  latter. 

I  conclude  therefore  that  the  expression  ckisses  clipeatae 
may  be  the  recollection  of  a  time  shortly  before  270  b.c, 
when  it  is  quite  possible  that  there  may  have  already  been 
more  than  one  draft  upon  the  persons  originally  immune  from 
service. 

The  expression  i7i  classe  procincia,  although  very  old, 
does  not  appear  to  me  to  prove  anything  as  to  the  pluraUty 
or  otherwise  of  the  early  levies. 

Of  course  the  suggestion  of  a  later  date  than  the  tradi- 
tional one  for  the  introduction  of  pay  involves,  amongst 

»«  Ldvy,  4.  60.  •         •     *'  Mar."  iii.  p.  109. 

♦  »9  Festus,  F.  p.  297,  SUpem,  Livy,  4.  59. 

«•  See  Msr.  ui.  pp.  109S  and  1129:  Gaius,  4.  27 :  Livy,  1.  43. 
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other  chronological  dificulties,  the  postponement  of  Livy's 
introduction  o£  the  manipulAT  system,  which  he  rather  drags 
m  by  Hkt  head  and  sbouldeis,  about  337  b.o.*^  The  present 
seems  a  fair  opportunity  for  a  few  remarks  upon  the  character 
of  this  particular  change  which  seems  to  me  an  obvious  con- 
sequence of  the  invasion  of  Pyrrhus. 

Without  gomg  further  into  the  detail  of  the  legion,  we 
see  at  a  glance  the  two  great  advantages  of  the  manipnlar 
system,  i.e.  1,  Flexibility,  2,  Independent  action  and  increased 
xesponsibihty.  As  to  the  hxst  point,  I  think  it  enough  to 
quote  the  words  of  Macaulayon  the  encounter  with  Pyrrhus: 
^The  legion  had  broken  the  Macedonian  phalanx,  even  the 
elephants,  when  the  surprise  produced  by  their  first  appear- 
ance was  over,  could  cause  no  disorder  in  the  steady  yet 
flexible  battalioDs  of  Eome"  (Preface  to  the  Prophecy  of 
Gapys").  In  fact  there  is  great  reason,  in  spite  of  Livy's 
elaborate  detail  (3.  8),  to  connect  the  change  in  the  Koman 
military  arrangement  directly  with  the  invasion  of  Pyrrhua 
and  to  date  it  by  the  &tat,  or  rather  perhaps  the  second, 
battle  with  that  prince,  275  b.o.  As  to  the  second,  eacb 
manipulus,  or  double  century,  was  separated  from  the  others 
by  a  certain  space,  through  which  the  hastati,  or  prmctpes^ 
if  unsuccessful,  retired.  Individual  action,  therefore,  was 
possible  to  the  mmipidm.  In  the  sequel,  they  closed  up 
and  the  substantial  part  of  the  legion  became,  as  before,  a 
phalanx  or  solid  column. 

There  is,  we  must  admit,  something  theatrical  and  unreal 
about  the  successive  advance,  and  calculated  retreat  of  two 
bodies,  each  numerically  double  of  what  was  considered  to 
be  the  main  strength  of  the  legion^^.  But  Polybius  (pre- 
sumably an  eyewitness)  is  very  explicit,  and  he  is  borne  out, 
on  the  whole,  by  the  sketch  of  livy  in  Book  S.  The  most 

•1  LivT,  8.  8. 

Poiybins,  &  21. 9. 

cm.  32 

jr 
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probable  point  in  the  latter  is  a  statement  that  a  reserve 
consisting  in  part  of  rorarii,  apparently  including  both  hastati 
and  frinoifcii  probably  somewhat  demoiaiised  bj  their 
lepube,  is  the  body  the  least  to  be  trusted^  and  so  leH^  in 

the  rear. 

Phalanx,  whatever  the  word  may  exactly  mean,  desig- 
nates a  veij  old — ^perhaps  we  might  say  the  natural  or 
instinctive — ^formation  of  a  Host^.   Against  the  light  armed 

orientals  it  was,  m  Alexander's  time,  invariably  successful, 
owing,  a  good  deal,  to  the  enormous  length  of  the  sarusa, 
a  special  Macedonian  developemen^^.  In  the  earlier  Roman 
form,  however,  without  this  particular  advantage,  it  must 
still  have  been  heavy  and  difiicult  of  manocuvrmg,  but  it 
doubtless  became  the  strength  of  the  final  l^on,  the  triarii^. 
The  advantages  of  the  manipular  system  have  been  already 
refened  to  as  also  its  success  in  actual  experience  in  a 
contest  with  one  undoubtedly  of  the  beat  representatives 
of  the  Greek  system. 

(nasseB  navalea  primmi  opuuret  If  we  accept  the 
authority  of  the  much-amended  inscription  on  the  eolunma 

rostrata  we  must  believe  that  the  classes  navales  wliich 
Duilius  was  the  first  to  equip  had  already,  in  the  first  Punic 
war,  familiarised  this  woid,  at  least  in  the  geneial  sense  of 
-  fofceB.  But  the  inscription  in  question  is  probably  a  repro- 
duction of  reproductions.  On  this  piece  of  evidence  I  do 
not,  therefore,  place  much  reliance. 

On  the  first  essay  of  the  Bomans  in  maritime  wazf  an 
aee  Polybius,  1.  20;  on  the  despatch  with  which  the  fleet 
was  prepared  Pliny,  16.  192,  and  Florus,  1.  18.  7.  As  to 
how  the  word  clmaia  got  the  special  meaning  of  fieet  Mommsen 

« 

lory,  S.  8»  bat  Hds  may  be  only  aaid  of  the  ooesfwi. 
M  Homer,  IL  6.  6. 

See  Grote  (1888),  x.  p.  8:  Polybina,  18.  12.  2. 
«•  PolybivB,  6.  21.  7.  They  were  elweys  600,  ib.  10. 
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rather  oracularly  says  In  der  Beziehung  auf  dem  Seekrieg. 
hat  Claasis  mm  unprungUche  Bedeutung  hehaupte^^, 

Compntatton  In  modem'  oolnage.   For  the  completioii 

of  the  reputed  Servian  system,  reckoned  in  monejf,  which  was 
not  original  (see  pp.  493, 508  sqq.),  I  would  here  suggest  a  ter- 
nUntta  ad  quern, .  It  cannot  apparently  have  commenced  earlier 
than  the  leduetion  of  the  Roman  coinage,  which  is  generally 
dated,  on  the  authority  of  Pliny^  in  265  B.C.,  as  the  amounts 
of  the  class  qualification  are  expressed  in  the  reduced  coinage. 
As  to  the  absolute  value  of  the  assumed  miuimum  oi  land 
I  hare  spoken  elsewhere  (p.  216). 
The  Servian  exemc^m  must  I  think  be  regarded  as  rather 
for  mmter  or  array  than  for  actual  service  in  the  field.  This 
^appears  to  be  conclusively  proved  by  the  trumpeters  and 
hornblowers  being  attached,  as  a  body,  to  one  particular 
class  instead  of  being  distributed  over  the  whole  army.  Nor 
can  the  armourers  have  been  permanently  brigaded,  for 
service,  with  the  first  or  second  ciass^^.  In  fact  these 
linkings,  on  which  our  authorities  are  much  divided,  are 
attempts  to  explain  the  political  superiority  of  the  wealthier 
classes  in  the  comitia  centuriata  by  ingenious  numerical 
calculations'^. 

In  speaking  oi  the  Servian  eccercitm  as  an  array  or  muster, 
not  an  army,  I  must  not  be  misunderstood..  The  phalanx  is 

•»  Mer.'  iiL  p.  263,  n.  1. 

Flui7,H.N.  33.46.  Mr  Hi]]*  o!  the  British  Hiueain,  sappoaes  (His- 
torical Roman  Coins,  p»  23)  this  tnnsfonnation  (which  it  is,  ntther  tiian  « 
ndnotion)  to  have  occapied  a  oonsideKablo  period,  probttUy  hoginning  236B.O. 
Some  of  the  so-oaUed  **bricfc8,**  or  ingots,  belonging  to  this  period,  are 
nndonbtediy  oonneoted  with  the  inyasion  of  Pyirhns.  The  lefoim  of  the 
Campanian  mint  may  date  indeed  from  the  oensonhip  of  Appius. 

*•  Livy,  1.  43:  IMonysinH,  4.  17.  We  hear  veiy  littie.ol  t%ese  super- 
nmneraries  (see  howerer  p.  527  on  aceensi). 

e.g.,  that  of  Cicero,  de  rop.  ik  22.  39:  IHonysius,  4.  17,  more  par- 
ticularly specifies  the  x^''P^^'^^°-^  *s  carponters  arid  armourers.  Livy, 
1.  43,  takes  them  with  the  first  class,  the  cornicing  tubicinee^  with  the 
fifth. 

32-2 
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always  roadv  to  devel(>pe  into  the  legion.  The  Xo'^^a^oi  who 
were  to  keep  their  respective  Xq^^a  obedient  to  orders^  are 
not  mm  diiU  seigeaiitB:  tlMy  axe  the  beet  weznoiSy  eepable 
of  independeiit  oommaiid  of  a  oompeey  or  lather  battalion, 
and,  where  required,  of  independent  action. 

Tke  qf>eecli  of  Gate.  The  words  of  Cato  Major,  wMck 
bave  been  a  good  deal  relied  apon  by  Mommeen,  are,  aa  it 
seems  to  me,  capable  of  being  taken  in  a  simpler  sense. 
Following  the  interpretation  of  Gellius,  he  takes  them  to 
mean  that  at  some  early  time  in  the  iiistory  oi  the  Koman 
classes  there  was  otily  one  eiass^  that  tlie  expressions  da$9U 
and  infra  dasHim  referred  to  that  dass,  and  that  only,  i.e., 
those  poiSisessed  of  125.000  asses.  I  have  brietly  compared 
the  early  usages  of  the  words  classis  and  classes  and  do  not 
consider  that  they  bear  out  GelHns  and  Mommsen's  view. 
I  wish  now  to  say  a  few  words  on  the  words  and  cireamstanoes 
of  Cato's  speech.  When  supporting,  with  all  the  strenLrth  of 
his  leathern  lungs^^  the  lex  Voconia  (168  B.C.),  the  object  oi 
which  was  to  prevent  f ortones  ot  the  first  class  coming 
nnder  a  woman's  control^,  Cato  is  speaking  distinctly  as  a 
partisan,  with  reference  to  the  class  par  excellence  id  which 
he  is  immediately  interested ;  there  seems  to  be  no  question 
of  any  other. 

Boman  aggreseion.  The  systematic  exploitation,  for 

aggressive  military  purposes,  of  a  population,  constit  utes  a 
formidable  menace  to  the  Uberties  of  their  neighbours,  par- 
ticularly if  coupled  with  a  cynical  disregard  for  ordinarily 
recognised  obligations  and  even  express  conventions.  In 
the  case  of  Rome,  she  succeeded,  as  we  know,  in  destroying 
those  Uberties :  she  only  fell,  long  afterwards,  to  invaders  from 
^  DkuyafaiB,  i.  17  ad  finem,  Xom^  a*  ^  Manm  ^viX<xMmt  of 

Gelliua,  6.  13.   Ooevo,  da  Smotat^  &  14. 
aiiMdS  p.  820. 
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the  "'populous  north."  But  i&  hoc  BlUtezeit,  which  I  am 
indined,  with  Macanky,  to  Jplaoe  at  the  triumph  oi  Hacoius 

Curius  (275  B.C.),  she  was  certainly  the  mistress  of  Lower  Italy. 

As  Rome  proceeded  from  the  smaller  conquests  of  her 
immediate  neighbours  to  the  supremacy  of  Southern  and 
Oentral  Italy,  Hie  demand  for  a  i^ularly  organised  military 
service  increased  and  the  amount  below  which  immunity 
from  it  waa  allowed  decreased  proportionally.  Some  general 
commencement  of  the  class  system  may,  as  we  have  seen, 
be  dated  from  the  time  of*  the  Twelve  Tables*  But  the 
language  of  Dionynus  about  the  phalanx  and  the  details  of 
the  heavy  armature  wliich  follow,  though  they  appear  to 
belong  properly  to  the  bringing  of  a  regular  Greek  army 
into  the  field,  i.e.,  to  the  invasion  of  Pjirhus  in  280  B.O.,  may 
refer  to  the  original  or  native  phalanx  rather  than  to  any 
anticipation  of  the  Greek  invasion.  It  has  been  shewn  how 
some  addition  to  the  class  system  may  possibly  be*  dated 
before  the  notable  change  in  the  Roman  armature  (p.  495). 
For  the  final  additions  to  that  system,  which  were  caused  by 
the  crisis  of  the  second  Punic  war,  and  the  explanation  of 
Cicero's  version  of  the  Servian  system,  which  can  only  be 
explained  with  reference  to  those  additions  we  must  refer  to 
Folybius,  the  £riend  and  companion  of  the  victor  of  Zama 
202  B.C.  Previously  there  is  a  vast  hiatus  between  Diony- 
sius  and  Polybius  to  be  explained.  In  the  meantime  I 
return  to  actual  institutions  of  Servius* 

Registration.  The  first  step,  according  to  Dionysius, 
towards  the  establishment  of  the  Servian  system,  was  a 
return,  on  oath,  enforced  by  severe  penalties,  of  each  person's 
property,  valued  in  money,  according  to  the  best  of  his 
ability,  accompanied  by  a  statement  of  his  parentage,  family 
and  local  residence'*.  The  style  and  manner  of  this  r^is- 
tration  require  some  consideration. 

^*  DionysiuB,  4.  16b  lavj,  1.  44. 
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Censns.  If  this  word  is  really^  as  it  would  appear  to  be 
consideied,  an  old  one,  one  wonld  eacpect  its  original  meaning 
to  throw  some  interesting  light  upon  the  first  circumstances 

of  the  Servian  system'^.  As  a  matter  of  fact,  it  is  entirely 
disappointinir  m  this  respect.  The  passages  quoted  by 
Mommsen  (Msr.'  ii.  p.  331,  n.  1)  piove  little  beyond  quite  late 
meanings  of  censer^.  The  Greek  equivalent,  in  Polybius, 
for  censor  {rLfjLTjTTjtfy  gives  the  meaning  of  "valuer"  which 
is  possibly  intended  in  Varro's  arbitro8  popvdi,  PubHc 
valuation  or  assessment  of  property  returned  m  specie  is  all 
tiiat  we  can  safely  surmise  as  to  the  original  meaning  of 
censm''^.  But  as  to  the  denomination,  there  is  no  necessity 
to  render  it  into  the  form  given  by  the  Boman  historio- 
graphers. The  proportions  of  the  dass  qualifications  are 
doubtless  the  same  whether  we  accept  B5<^*s  rendering 
of  them  or  not'*.    The  actual  coinage  is,  as  we  know,  later. 

This  much  is  clear — that  the  Servian  census  was  intended 
as  a  record,  to  be  periodically  revised,  of  the  persons  in  the 
Boman  state  liable  for  military  service,  and  of  the  property 
in  respect  of  which  they  were  so  liable,  apparently  reduced  to 
a  money  valuation  (but  see  below,  pp.  508  sqq.):  being  first 
made  by  the  reputed  author  of  the  system ;  on  the  establish- 
ment of  a  Republic,  after  an  interval  of  tyranny,  by  the 

Thmii  ntAi  to  be  nuida  on  the  poiatr  out  of  livy,  4.  S  ad  finem,  oi 
Bionyiiiu»  11.  63. 

o>g.,  Varro  apud  Nooinm,  p.  519.  Itaque  quod  hoa  arbitros  insti* 
tnemnt  populi  oenBOfM  appellanmt;  id  enim  yalet  censere  et  arbitrari. 

There  may  however  be  a  reference  here  to  the  old  meaning  of  arbiter;  a 
•'viewer "  (Twelve  Tables,  12.  3).    Mommsen's  WtUkur  may  perhaps  be 
made  more  clear  byKarlowa's  words  nicht  nachsirenger  Recht^egein  sondem  \ 
nach/rfien  (RRg.  i.  p.  77). 

Polybius,  6.  13.  3.    See  the  last  nottt. 

The  Skt  roots  referred  to  in  conneicion  with  the  words  censor  or 
MiMiM  by  Skeat,  Ebym,  Diet.  p.  100;  Pianigiaiii,  Vooab.  Btim.  i  p.  264; 
Fkik,  Wdrterb.  L  p.      VaniSiik,  L  p.  150,  and  Bragmann,  Qnindiui»  L 
pp.  292, 426,  aio  too  diBtaat  and  yagae  to  be  taken  Into  piaistiioal  aoooonl 
V*  Wjamwen,  lUbu,  p.  112.  BOoUi,  MetroL  Unt  p.  48i» 
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consuls;  and,  from  some  half  century  after  the  beginning 
of  the  liepublic,  by  specially  appointed  censors^. 

Lustrom.  The  principal,  if  not  the  only,  leligioiis 
featnie,  in  the  whole  of  this  arrangement,  was  the  pnrificaldon 
of  the  people  which  followed^^ ;  possibly  intended  to  avoid 
that  (f)66vo<;  haifiovmv  m  which  there  existed  a  widespread 
behef  through  all  antiquity®^.  The  form  oame  later  to  be 
applied  to  the  census^period  of  five  years. 

Quinto  quoque  anno.  This  expression,  attributed  by 
Censorinus^  to  the  institution  of  the  founder,  is  capable  of 
some  ambiguity,  whether  it  means  that  an  interval  of  four 
or  of  three  years  is  to  elapse  between  successive  censuses^. 
It  is  generally  taken  in  the  former  sense  but  the  variation, 
to  which  Censorinus  hiniiself  refers,  may  account  for  some  of 
the  chronological  dif&culties  in  our  early  Roman  annals, 
into  which  I  do  not  mean  to  enter  here^.  The  manner  of 
registration  will  be  considered  in  detail  under  the  head  of 
the  Servian  tribes ,  which,  bemg  a  difiicult  and  complicated 
subject  I  propose  to  postpone  for  the  present,  as  also  the 

^®  As  to  previous  hutrot  see  Msr.'  ii.  pu  334,  nn.  2, 3.  Seeley^  (p.  89)  and, 
I  thinks  Mommsen  deny  too  positively  any  connexion  with  reUgion. 

"  Dionysius,  4.  22.  See  Jhering',  i.  p.  277,  n.  181.  There  is  also,  how- 
ever, the  institution  of  the  rompifalia  (4.  14)  attributed  to  Servius.  But 
the  drafting  of  freedmcn  {to  €i;€\€v$€piK6u  (pvXov)  into  the  four  city 
tribes  (4.  22)  wliich  is  connected  with  this,  is  evidently  an  anticipation  of 
the  form  attributed  to  Q.  Fabius  in  308,  Livy,  9.  46.  No  ench  censorship, 
as  stated  by  Livy,  l.c.,  appears  in  the  Fasti,  Decius  and  Fabius  were  consuls 
in  303.  The  compitalia  might  well  be  utilised  by  Servius.  The  existence  of 
Ireedmen  at  all,  to  any  extent,  in  regal  times,  seems  to  me  an  anachronism. 

•*  See  Herodotus,  1.  32—34  ;  3.  43, 125 :  Aesch.  Persae,  364 ;  Agam.  921. 
Oompaie  Exodus  90.  12,  13;  Job  1.  fi. 

De  die  luM,  o.  18.  Mir.  ii  pp.  343,  344. 

yano^  L.  L.  e.  11,  9a 

See  Sect.  6  (die  LnBtia)  of  MomiiMeii'a  Bdm.  Ghnm.  eapeeiaUy  pp.  169 
—171.  I  do  not  tiiink  the  diffionlt  paesage  of  Pomponliw  (Dig.  1. 2. 2. 17) 
has  anything  to  do  with  lengthening  tiie  time  leqidndfor  taking  the  oensns, 
but  simply  with  the  time  for  whieh  it  was  over  doe»  seeding  jam  a  msjoii 
tempore  agendas  esset. 
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consideration  of  the  graded  amount  of  property  qualification, 
the  varying  character  of  the  service  required,  and  of  such 
other  oontrilnttioii  to  state  pupoaeB  as  may  have  been  added 
to  that  service. 

Gradual  developement  of  classes.  At  present  I  wisi 
to  revert  to  the  generic  distinction  drawn  by  the  Komaii  anti- 
quaries or  antiquarian  historians,  in  their  old  law,  down  at  least 
to  the  Twelve  Tables,  between  the  more  sabstantial  cttisenS} 
with  their  corresponding  liabilities,  and  the  lower  or  poorer 
part  of  the  popidus.  For  the  terms  employed  to  mark  this 
distinction,  cmd  even  their  incorrect  explanation  by  Roman 
etymologers,  point  signifilcaatly  to  a  fundamental  pnnoiple 
in  the  original  Servian  organisation — to  a  iame  when  acooid- 
ing  to  Mommsen  there  was  possibly  but  one  class,  all  others 
being  infra  ckusem  (see  above,  p.  500).  The  members  of  the 
former  were  styled,  aocoiding  to  Cicero^  by  Servins  himsotf, 
the  iustdm^  the  latter  the  fraletarii. 

After  the  gentile  circle  is  closed  and  the  long  contest 
between  Patrician  and  Plebeian  begun,  which  it  was  the 
evident  object  of  the  Tarquinian  kings  to  pacify,  the  ques- 
tion of  private  ownership  of  land  is  not  so  much  between 
the  individual  gen  d  lis  and  the  common  rights  of  his  gens 
as  between  the  individual  poor  citizen,  presumably  plebeian, 
and  the  disposers  of  land  acquired  in  community  by  the 
{la^e  as  a  whole.  A  comsideraible  distribution  of  land 
to  the  labouring  class  (roi^f  Oijrevovfnv)  is  attributed  to 
Servius^^,  and  a  return  which  Dionysius  says  was  to  be 

The         were,  ae  ii  well  known,  tile  louiA  sad  hsfe  dan  in  tbtt 

Solonian  arnwugpiimmt  (Plutaidb,  Solon,  18).  Theyipoidd  seem  to  correspond 
fairly  well  to  the  original  Roman  proletarii  (see  howcTTr  pp.  61 1  eqq. ,  629  pqq. )« 

T  dare  not  however  bape  nnv  artniment  as  to  the  legal  position  of  the  inferior 
ooctrpants  of  Rouian  land  np(iii  Diony^ins'  impliod  comparison,  bf""iU8e  of 
the  varying  and  unsatisfactorj'  character  of  the  explanations  which  have 
been  givnn  of  the  Gr^ok  word.  Many  authors  confine  themselves  to  dcs^rip- 
tion  of  the      as  a  worker  for  hire,  or  bondman  {Leibeigener)  without  further 
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made  of  such  oitkens  as  had  not  yet  received  an  allot- 
jaent®^. 

Ali  tills  will,  ol  GoiuBe,  be  regarded  by  the  school  of  Pais 
as  pure  fielaon,  suggested  in  some  degree  by  th&  praotaoe  of 

the  united  Roman  people  in  historical  or  quasi- historical 
times.  A  general  credence  given  to  such  statements  aj^eais 
to  me  to  funiish  a  better  explanation  of  the  ezisteoee,  at  a 
pre-republican  period,  of  the  plebeian  proprietor,  and  the 
consistent  denunciations,  in  our  early  histories,  of  the 
patikian  possession  of  public  land  as  so  illegal  and  unsciu- 
pulons^. 

We  must,  of  oonrse,  assume  snoh  allotment  to  be  accom- 
panied, as  it  usually  has  been  in  similar  cases,  with  an 
agricultural  occupation  of  some  deiinite  portion  of  land  left,  on 
thewhole,aa^'wa8te''oreommon--'llomm0en's''#liii:.''  It  is 
probably  wii&  reference  to  this  that  he  speaks  of  f^e  extensloii 
of  private  ownership  to  the  landed  property  of  the  tribe 
generally  (as  Cuq,  i.  p.  90).  The  practice  of  allotment  and 
ikfinitioii  of  ooeupation  may  be  conceived  as  not  impossible 
with  the  older  genies  when  they  may  be  believed  to  have 
-still  retained  some  corporate  action  (§  5,  p.  156). 

renaik.  See  Beirfey,  WimcHoadooa,  S.  p.  jM7,  and  BnigBUUQB»  Gnmiite,  1L 
p,  3S6.  TanicekmainB  him  one  who  puts  out  lumaelf  or  hii  eervioes  on  hire  {loaU 
operam  as  Buttmann  expresses  it).  The  last  named  author  (Lexilogus,  tr.  1861, 
p.  350,  n.  3),  prefers  to  take  the  common  foot  ^a,  which  aU  recognise  in  the 
word,  in  the  sense  of  mt  which  he  traces  in  Sophocles*  ^odfere  (Oed.  Tyr.  2) 
and  suggests  that  the  $iiTc$  were  the  Insassm,  the  original  settlerB  or  old 
inhabitants  of  the  country.  This  might  smt  the  case  of  Attica,  but  ccrtamly 
does  not  agree  so  well  with  that  of  Rome  as  neither  dn^fi  the  Homeric 
meaninir  of  vilhiin  (Od.  11.  489)  or  the  Hesiodic  one  of  baihfj  (Op.  et  D.  602). 
The  comiition  of  the  plebeian  holder  under  a  patrician  lord  probably  yaried 
between  the  latter  positiuu  and  that  of  metayer  tenant. 

See  Mar.'  iii  p.  244,  n.  4,  and  particularly  Dionysius,  4.  10.  i\idriK€9 
iw  ^>avepip  SUkrmYfM  fim&khuBbi'  iKx^apeof  rifs  diffioasku        modi  KOfnrov/u^ovt  rs 
«ar^M>raf  •air^'tfi'  dpifffjLivtf  nvl  xp^ptp  imL  rovf  9^S4m  KXijpop  ^flrrnt 

IMcosyaitity  S.  70.  x&pt».,J^  npa/niBdrm  Myy  i»h  4^  l^jwda 
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Plebeian  ownership.  Hitherto,  however,  as  it  seeins 
to  me,  we  have  only  accounted  fox  the  spread  of  private 
ownership  of  land  among  the  Patricians,  and  the  aigaments 
of  Mommsen  and  otheis  appear  to  stop  there*^  instead  of 
dealing  with  the  problem  of  plebeian  ownership  or  occupation. 

May  we  not  presume  an  origmai  occupatio  of  after  acquired 
land  by  the  patrician  gerUea  followed  gradually  with  a  de  facto 
tenure  of  certain  portions,  by  Plebeians,  from  ^Aem*^,  either 
free,  or  on  terms  of  service  or  rent?  In  such  cases  the 
alleged  distribution  of  pubUc  land  by  Servms  was,  in  the 
popular  point  of  view,  no  more  than  a  resun^ption  of  public 
right,  efEeoted  probably  by  means  of  his  new  register,  which 
turned  these  plebeian  holdings  into  ownership.  This  would 
be  of  a  piece  with  the  passing  of  the  Client  into  the  free 
Plebeian,  fox  which  I  do  not  think  Mommsen  accounts  at  all 
adequately;  and  would  explain,  to  a  considerable  extent,  the 
successful  usurpation  of  Superbus,  supported  by  a  number  of 
patrician  malcontents,  with  a  real  grievance®'. 

We  know  that  the  general  object  attributed  to  Servius 
was  to  unite  the  orders  by  raising  the  Plebeians.  How 
the  Plebeians  came  to  be  landed  proprietors  or  occupiers 
to  such  an  extent  as  to  form  a  substantial  part  of  the 
main  division  of  the  Servian  subjects  or  dves  is  a  difficult 
question.  We  know  that  in  the  reputed  consulship  of  the 
second  year  of  the  republic,  after  the  judicial  murder  of 
Sp.  Cassius  there  was  a  considerable  number  of  citizens, 
occupiers  of  land  which  did  not  belong  to  them,  for  the 
consuls,  by  way  of  inflicting  a  penalty  on  these  persons  for 
failure  to  render  military  service,  to  which  they  were  liable, 
could  only  do  so  by  confiscating  their  farming  plant  and 

e.g.,  Gri^nnidp'p,  T^?al  Procedure,  p.  220,  is  evidently  speaking  rather 
of  the  Patrician,  who  holda  prrrario  from  the  state,  than  of  his  subtenant. 

•*  I  do  not  see  why  Greenidge's  tenure  precario  from  the  stote  by  the 
fMiioian  need  come  into  question  here. 

Mar.^  iii.  pp.  76,  84,  &o. 
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flocks :  whereas  in  the  case  of  others,  to  whom  their  lands 
belonged,  they  could  cut  the  standing  ciops  and  pull  down 
the  farm  bnildinga^.  It  is  these  presumably  plebeian  oc- 
cupiers for  whom  we  have  mainly  to  account. 

It  would  be  scarcely  correct  to  suggest  that  Servius 
turned  plebeian  possesiio  ad  itUerdicta  into  jxmeiisio  nd 
fisucapumem.  This  is  the  language  of  a  later  jurisprudence, 
and  usucapio,  if  it  existed  at  all,  had  still  to  be  recognised 
and  regulated  by  the  Twelve  Tables  (Tab.  6.  3).  But  some 
measure  having  this  efEect  must  I  think  be  assumed  to  account 
for  the  number  of  plebeian  proprietors  occurring  so  early, 
by  the  aide  of  patridan  ownership,  testified  ifi  the  names  of 
the  tribes.  It  may  perhaps  be  compared  with  the  operation 
of  our  Statute  of  Uses  in  the  short  interval  before. the 
doctrine  of  Trusts  was  devised.  Only,  it  was  much  more 
of  a  confiscation  to  tiie  patrician  landholder  at  Rome,  than 
to  ours,  where  it  has  been  represented  as  a  mere  temporary 
inconvenience*^. 

However  produced,  it  certainly  seems  necessary  to  assume 
a  substantial  amount  of  aumership  of  land  by  Plebeians,  at 
the  time  of  the  first  beginning  of  the  so-called  Servian 
system ;  for  the  details  of  the  class  arrangement,  particularly 
its  representation  in  money,  are,  as  has  been  shewn  (p.  499), 
most  probably  a  later  developement. 

In  the  case  of  the  earlier  tribes,  in  other  words  the  legend- 
ary Romulian  time,  we  hear  of  two-acre  plots  allotted  to 
individuals  in  private  or  several  property,  w  hich,  Varro  telb 
us,  were  long  a  unit  of  taxation  (§  5a,  p.  215).  As  to  these 
allotments  I  have  ventured  to  question  Mommsen^s  positive 

Dionysius,  8.  87,  271  B.O.  I  have  yentmed  to  interpret  this  extract 
rather  differently  from  Chiq,  i.  p.  90,  who  cit^s  it,  aR  it  9eem^  to  me,  in  proof 
of  an  original  passage  of  gentile  oommoa  land  into  the  private  property  of 
individual  gentiles. 

See  Bright,  Uiat.  of  England  (1882),  ii.  p.  405. 
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denial  of  their  possible  sufficiency,  in  early  practice,  or  oon- 
0titutionai  law,  for  a  single  warrior  and  his  family. 

Onmdbeaiti.  Ail  or  mimost  all  modem  aathoiities  are, 
I  think,  agreed  in  making  landed  property  the  principle  of 
the  Servian  classification,  though  estimation  in  money  value 
is  distinctly  intimated  by  Dionysius  and  implied  by  Livy*. 
The  Greek  coinage  introduoed  or  modified  by  Solon  was 
known  and  uaed  in  Itatjr*'  long  before  the  Bomaoa  had  a 
coinage  of  their  own.  But,  in  any  case,  the  absolute  amounts 
stated  by  Livy  and  Dionysius  are,  as  was  pointed  out  long 
ago  by  B5ckh,  much  too  high  for  the  end  of  the  monarchy, 
or  the  beginning  ' of  the  Republic,  seeing  that  10,000  a«ae«, 
aeris  gravis  was  accounted  as  wealth  500  years  later®®.  The 
impossibility  of  a  person  owning  11,000  or  12,500^^  being 
entirely  exempt  from  taxation  or  mititary  service  is  obvious. 
And  the  prominrace  of  position  given  to  landed  property  is 
apparent,  not  only  in  the  storv  of  Servius'  division  of  the 
whole  territory  into  local  tribes^*^,  but  in  the  character  of  the 
farming  equipment  which  constituted  the  property  requiring 
a  s<^mn  act  of  transfer,  as  being  a  special  subject  ol  r^is- 

tration^®^. 

An  ingenious  attempt  is  made  by  Professor  Ridgeway 
to  diew  that  the  Servian  rating  wis  by  ownmhip  of  catUe^. 
We  know  that  in  the  system  of  Solon,  which  was  evid(^tfy 

•*  Dionysius,  4.  15,  16:  Livy,  1.  43. 

Ridgewa> ,  C'urrency,  pp.        324,  368.    But  whether  this  is  true  «f 
the  mina  (reckoiu  1  at  1000  aaats)  1  do  not  know. 

^  418  B.C.  Livy,  4.  45.  Indicibus  dena  rriiiia  gravis  aeria,  quae  turn 
divitiae  habebantur,  ex  aerario  numerata.  Ridgeway  also  refers  (p.  370)  to 
the  eatimate  oi  an  oac  (or  oow)  at  100  omm  (Feitos,  P.  p.  24»  AttHnu^  aad 
p.  144»  Mammam  rmiUam)  by  the  lex  Tarpeia  B.a  464,  see  WmtOB,  F.  p.  237, 

**  livy,  I.  43,  gives  ihe  former,  BioiiyBlaa,  4.  18,  the  Ifttter,  as  tlie 
fortune  of  thoae  who  wers  emapt  as  vhnrnt  or  it«pM. 

^  DhNiyaiiis,  4. 15.  ^  See  Appendix    oa  rw  mancipi. 

^  Ridgeway,  p.  31,  App.  B.  See  Mame,  E.  H.  pp.  147,  180.  See  abo 
below,  p.  661.  I  do  not  find  mueh  on  thfa  iabjeot  in  QinnieU*iB  book 
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copied  by  Home,  tlie  means  of  the  classes  were  calculated 
in  a^cultural  produce^^.  On  the  whole,  however,  I  prefer 
to  accept  Momnuiezi's  idea  of  hnd,  taking  into  aecount  thie 
previous  oonfiiderations  and  the  surviving  practice  of  entering 
land  under  the  head  of  some  tribe,  referred  to  by  Cicero 
(n.  115),  Seeley^  (p.  85)  suggests  that  the  numbers  in  tbje 
passage  quoted  from  Livy,  and  his  account  of  the  Servian 
system,  leler  to  the  coinage  of  the  first  Punic  war,  and  should 
therefore  be  divided  by  5  (or  6);  which  will  perhaps  meet 
this  particular  difficulty,  as  iar  as  Livy  is  concerned.  But 
an  almost  greater  remains. 

Land,  as  the  pnmsay  zating  denominator,  is  distinctly 
assumed  by  both  Moyle  and  Muirhead.  We  may  note,  in 
particular,  the  term  freeholder  repeatedly  predicated  of 
members  of  the  classes^^ :  but  probably  the  strongest  argu- 
ment in  favour  of  this  view  is  to  be  found  in  the  well-known 
division  of  property  by  the  method  required  for  its  transfer. 

Here  I  leave  the  developement  of  the  class  system  until 
we  come  to  the  testimony  of  Poly  bias.  That  developement 
is  here,  and  I  think,  on  the  whole,  in  the  view  of  Mommsen, 
considered  to  be  a  work  of  time,  due  to  successive  levies  ' 
made  as  they  were  required  by  Roman  needs,  each  levy 
constituting  a  fresh  draft  upon  the  persons  origmally  tree 
from  service  and  starting  a  fresh  body  henceforth  liable.  We 
are  obliged  absolutely  to  discard  an  occasional  assumption 
apparently  made  by  Mommsen  that  the  chassis  regarded  as 
that  of  the  wealthy  could  ever  have  been  actually  equal  in 
number  to  that  of  the  poorer  members  of  the  community 
(see  Seeley,  p.  84). 

In  speaking  of  the  developement  of  the  class  system  by 
means  of  successive  levies,  I  have  rather  assumed  those 

Plutarch,  Solon,  c.  18. 

e.g..  Movie,  inatt.  Just.  p.  7:  Muirhead^,  p.  55  and  §  13,  generally, 
^ee  however  Proi.  Uoudy's  note^  9  on  p.  39  and  2  on  p.  55. 
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levies  to  be  for  ctctual  service.  But  it  must  be  remembered 
tliat  m  the  theoretical  or  legendary  account  of  the  Servian 
aystem  the  doMe^  are  clearly  matter  rather  of  muster  or 
array,  see  p.  409. 

Absorption  of  the  old  proletarii.  It  is  during  the 
earlier  developement  of  the  legionary  system^  that  we  must 
trace  the  abeoiption  of  the  poorer  olaases  into  regular 
military  service;  first  probably  as  light  armed  super- 
numeraries, then  as  a  distinct  enlargement  of,  or  addition  to, 
the  phalanx  of  which  the  legion  originally  consisted^^.  On 
this  subject  I  have  already  spoken  generally  and  shall  return 
to  the  matter  when  I  come  to  the  developement  of  the 
legion. 

Capite  censi  remains  the  designation  of  the  really  poor 
nuOo  out  perfuam  parvo  aer^^, 

^  Of  tbifl  tnasitkfa  from  the  odginAl  phalanx 
ment  of  the  way  I  have  said  a  fmr  wimla  already  (p.  497).  Hommsen, 
who  dfttea  the  change  as  rannbig  from  406  a;.a  to  the  oloae  ol  the  xepablio, 
only  givea  what  appeaie  to  me  a  confused  and  muatiafaotofj  aeoonnt.  He 
appears  to  aasame  not  merely  from  the  beginning  the  extstenee  of  thiee 
tribes,  but  also  the  existence,  from  Servioa'  time,  of  five  olaases,  the  latter 
being,  in  my  view,  if  not  in  Mommsen's  own,  matter  of  sabaeqiieiit  fonnation. 
See  however  Msr."  iii.  pp.  294,  n.  2,  &c.,  and  the  references  generally  under 
V.  legio  in  the  index.  How  far  Mommsen  means  to  discard  the  speculations 
of  his  Jugendsrhaft,  as  he  caUs  it,  in  the  maturer  Staatsrecht  (Mar.  iii.  p.  268, 
nu  2  ad  finem)  1  do  not  know.  For  myself,  T  have  found  the  "Tribus'* 
of  1860  in  some  respects  more  useful  and  intel!i;_ihle.  In  spite  of  Momm- 
sen's  own  depreciation  of  his  rarlmr  efforts  I  must  admit  that  his  mode  of 
explanation  of  a  hiatus,  wiiich  1  bhall  have  shortly  to  consider,  between  the 
minimum  of  Dionysius  and  the  new /wo^etorit  of  Polybius  is  drawn  from  his 
"  Tribus."  The  earlier  part  of  the  account  of  the  new  levies  drawn  from 
the  lowesr  elaiaes  is  taken  op  with  the  snggecttioii  of  new  legionades.  After 
theae  he  plaoea  the  dairiarU  to  the  nnmber  of  4000;  then  the  later 
pniaarii  and  eapUe  eefwt. 

I  do  not  find  the  word  da$tianu§  need  before  the  naval  servioe  had 
become  a  permanent  instttntion  in  the  tunes  of  the  empire.  Earlier  the 
name  seems  to  have  been  aocU  navaka.  This  does  not  mean  a  non-Roman 
body  but  a  class  of  Roman  dtisens  mostly  of  UbtrUne  cank  (Liyy^  86. 2;  40. 
18,  27;  43.  12). 

»>•  Gioero,deiep.2.  22:  GeUiaB,  16.  la  10.   Iheee  wefo  aimed  lor  the 
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Hiatus  between  Dionysius  and  other  writers.  This 
hiatus  is  as  follows:  tlie  fortune  of  the  lowest  class  in  the 
tradittomal  Sezrian  system  is  put  at  12,500  asses.  But  for 
Polybius  the  fortunes  exempt  fiom  peisonal  serrioe  are  no 
longer  those  below  1 1,000  or  12.500  asses  but  those  below  4000 
asses^^"^,  and  even  these  are  liable  for  iia  va  1  service^^and  ongreat 
emergencies  for  that  on  land^.  But  Oiceio  however,  who 
accounts  with  fair  arithmetical  success,  but  by  dint  of  much 
traditional  or  fanciful  linking  of  centuries,  for  the  whilome 
preponderance  of  the  wealthy  classes  in  the  old  comitia,  has 
now  to  put  the  profetom  at  the  small  fortune  of  1500,  insteaMl 
of  11,000  or  12,500,  as  also  does  Gelfius^^  Cicero's  account 
must  be  read  as  referring  to  his  own  time^^^.  In  the  interval 
therefore  between  Servius'  reputed  epoch  and  Cicero  there 
must  have  been  a  vast  number  of  additions  to  the  original 
register — ^additions  whom  we  might  call  by  the  general 
name  of  CLCcensiP^,  additions  to  the  census — were  it  not  for 
the  technical  meaning,  which,  according  to  good  evidence, 
the  wotd  actually  bore,  and  which  will  require  an  explanation 
when  we  come  to  the  subject  of  supernumeraries. 

The  absorption  of  the  ori^nal  proletarii  necessitates  a 
new  meaning  for  that  expression  which  we  accordingly  hnd 

int  time  by  Alariiu  in  the  ezpedition  agiiiiut  Jognrllia,  107  B.a  Stlhitt^ 
Jugortlia^  8S :  flataioh,  Muiu,  9. 

^  8o  BSokh  interpfets  the  400  dnehmat  of  Pcily1)iii8.  ]foiiuiiMn» 
TribiiB,  p.  UA, 

Conaideved  the  inferior  down  to  the  times  of  the  empire,  as  compared 
with  the  §u9ta  militia.    See  Suetonius^  Qftlbe»  12:  7Mtiis>  Hiai.  8.  60» 

Thi^  IB,  in  fsict,  indicated  in  Polyfaiui^  irapio,9W, 

10*  Polybius,  6.  19.  2, 3.  cA  d«  ^fwreUu  reXeti'  irar  irayicifif  4r  to??  rrrrapa* 
Komra  Kal        irecriv   dvo  yepe&t  wMjp  tuv  into  rAt  rrrpa/ctw^oi/j  dpaxf^itt 

Dionysius,  4.  18:  livy,  1*  43,  makes  them  possess  11,000. 
"1  Mar.'  iii.  p.  275,  n.  1. 

"«  Cicero,  de  rep.  2.  22.  39,  40:  Gellius,  16.  10.  10.  Lewia,  Credibility 
of  Early  Roman  Hist.  i.  p.  501,  gets  rid  to  some  extent  of  the  difficulty 
by  making  Cicero's  number  15,000.   I  do  not  know  his  authority. 
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in  Cicero  and  (iellius^.  They  are  now  persons  of  not  more 
than  1500  asses  fortune^  who  were  only  occasionaliy  eniolled 
m  tumuUu  mamma  being  armed  at  the  pubHe  expense. 

^Che  Mbea  and  the  pliraae  Genani  Ctemseiido.  The 
latter  is  an  expression  meaning  ''proper  for  entry  on  the 
census''  by  which  Festus  tells  us  that  iancU  capable  of  being 
bought  and  sold  jure  dvUi  were  properly  known^^^.  They 
became  res  ma/ndipi  by  entry  for  camts  under  the  head  of 
Bome  Mbe,  sheeted  by  their  owner,  and  ae  so  entered  liable 
it  may  be  as  a  matter  of  fact  t-o  a  double  tribute,  that  of > 
e^.^  Apoilonia  as  provincial^  that  oi  iiome  (see  below,  p.  518)^ 
if  any  need  fox  tribute  should  occur  to  Bome.  AU  these 
are  put  as  the  consequences  of  such  entry  in  an  interesting 
passage  of  Cicero's  speech  for  l^laccus^^^ 

Their  connexion,  or  not,  with  previous  divisions. 
With  the  old  three  racial  divisions  the  tribes  of  Servius  had 
nothing  in  common  but  the  name.  Their  connexion  with 
the  cwnoe,  and  the  constituents  of  the  curiae,  the  ge7ites, 
is  in  my  opinion  more  real. 

The  tribes.  Their  original  object.  Although,  no 
doubt,  the  Servian  tribes  were,  as  far  as  they  went,  identical 
with  their  political  suceessors  in  history,  they  do  not  appear  to 
have  anything  directly  political  about  them  lu  the  be^^inning. 
Their  object  is  represented  as  being  simply  that  of  regis- 
tration :  but  in  this  evident  practical  purpose  they  difier  at 
once  materially  from  the  gratuitous  parcelling  out  of  his 
handful  of  subjects  attributed  to  Romulus"*. 

'    ^'  Qcero,  de  rep.  2.  22:  Gellina,  Ifi.  10.  10 

Festus,  P.  p.  58.  Ct  nsni  cenflendo  agri  prophe  appellantnr  qui  et  emi 
et  venire  jure  civili  possunt. 

Cicero,  pro  Flacoo,  32.  80.  Illud  quacro  sint  ne  ista  praedia  censui 
ceosendo — habeaot  jus  civile — sint  necne  sint  manoipi — subfiignari  apud 
aeraiium  «ii  apud  oomoieiiL  poaSnt— In  qo*  triba  deniqne  lit*  pfMdla 
oeosolsti?  GommiBiftti,  0i  tempiu  aliquod  giavios  aocidisaet^  ut  ez  Qadem 
praediSa  et  Apolloidde  ei  Itomae  impeiatum  emet  tributtim? 

See  on  Romufaui*  diTidoii  of  his  people  into  tribes  and  eurim  f  1. 
pp»  Bf  12. 
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If  historical  evidence  were  wanting,  as  to  the  meaning 
and  object  of  the  original  tiibal  division  of  Seivius  it  may  be 
found  directly  in  the  expression  cemui  censendo  and  the 
above  mentioned  practice  preserved  down  to  the  time  of 
Cicero. 

We  know  of  a  Eomulian  division  of  the  people,  and  their 
Mcra  into  30  parts,  to  the  sanctuaries  of  which  were  added, 
at  some  unknown  late^'  period,  certain  new  cmiae  for  accom- 
modation in  })oint  of  room,  on  which  occasion  four  of  the  • 
old  ones  were  left  undisturbed,  lor  religious  reasons^^®.  That 
the  curiae  were  certainly  used  as  heal  divisions  without 
distinction  of  order,  if  not  to  the  exclusion  of  Patricians, 
in  the  election  of  the  earliest  Tribunes  of  the  plebs  (see  §  9, 
pp.  324, 325,  nn.  68, 69)  is  satisfactorily  proved^^®.  There  are 
other  common  features,  and,  o)a  the  whole,  in  spite  of  diffi- 
culties of  number  produced  by  an  anticipation  of  the  35  tribes 
known  to  the  Hterary  period,  and  of  the  special  objection  of 
Mommsen^^,  I  am  disposed  to  recognise  a  direct  connexion 
between  the  Servian  tribes  and  the  old  Cuftoe,  the  latter 
being  regarded  as  local  districts.  It  is  not  perhaps  quite 
correct  to  say  that  the  tribes  were  expressly  intended  to 
supersede  the  curiae,  because  I  do  not  believe  that  the 
tribes  were  originaUy  meant  to  have  any  direct  poHtical 
significance. 

Servius  is  also  distinctly  represented^  as  utilising  the 

jpagiy  or  country  districts,  as  a  means  of  ascertaining  their 
population,  by  the  institution  of  a  festival,  the  Paganalia, 
The  Census-taking  was,  at  any  rate,  facihtated  thereby; 
but  the  connexion  with  the  pagi  is  not  so  dose  as  with  tiie 
Curiae, 

^  On  aoooont  ol  tlMiefennoe  toibe  0Ofiif»»limi  Fdtndum.  Bun,  Rome 
and  Oampagna*    266. . 

^  FestuB,  F.     174.  Nome  Cfwriaet  of.  Vano,  L.  L.  6. 166. 

Above  §  9,  n.  4S.  ^  Foiwh.  L  p.  143. 

^  BkmyBiiifl^  4. 16. 
am.  33 
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'Eirrd  ira-yot.  The  Septunontium  kas  a  curious  kistory 
(p.  326)  wliich  may  be  mentioned  here,  as  it  bears  upcm  the 
best  explanation  of  the  redaction  of  the  Roman  tribes,  as  we 
shall  presently  see,  to  the  number  of  20. 

At  some  time  after  the  institution  of  the  above  festival, 
a  similar  union  was  apparently  conceived  of  the  outlying 
districts.  This  Is  represented,  in  one  legend,  as  land  acquired 
from  the  Veientinee,  beyond  the  Tiber,  by  Romulus^. 
That  fact  might  not  have  been  worth  mentioning:  but  it  is 
noticeable  that  the  transfer  of  the  same  'Etttcl  Trayoi,  to 
Forsena  is  mentioned,  somewhat  inddentaily,  afterwards  by 
Dion3nnns,  and  constitutes  one  of  the  very  few  distmot 
admissions  of  the  victory  of  the  Etruscans  over  the  early 
R^ubhc^^. 

As  to  the  origination  of  any  of  these  festivals  by  Servins, 
see  above  on  the  compiudia,   I  do  not  think  any  connexion 

of  the  tribes  with  the  ancient  jxtgi-  cain  be  maintained.  We 
are  told  indeed  by  Dionysius  that  the  country  tribes  were 
fixed  with  regard  to  the  Hill  occupants  (xaret,  tov9  opetvov^) 
of  the  petty  fortresses  to  which  they  could  retire  on  occasion, 
and  from  which  they  derived  their  name^^.  But  Fabius 
Pictor  called  the  country  districts  (f>v\al,  like  the  tovm 
divifiious  to  which  he  adds  them,  as  in  simiU  materia^^. 

Dionysitui  and  the  Servian  division.  Aooording  to 
Dionysius^  Servius  began  with  the  city,  which  he  had  pre- 
viously enlarged  and  surrounded  with  a  wall^.  Mommsen 

-1"  Dionysius,  2.  55.  i«  Dionysius,  6.  35. 

:1J4  "phc  story  evidently  arose  from  a  confusion  of  trdyo^  and  frdyos^  if 
tkcsc  really  are  different  words  (see  §  9,  n.  74).  No  doubt  tlio  pointa  of 
rantage,  if  any,  were  actually  occupied  by  the  original  settlers.  If  the  old 
derivation  (see  liddeD  and  Scott)  of  Kfni<T<f>&Yerm  lut  anything  in  it,  we 
may  oompaie  it  with  the  atory  of  the  Argive  (§  9,  n.  86).  Whether  called 
Cxetea  or  Aigira*  the  tabjeota  of  King  Minoa  nm^ao  dimbt»aJi]Da  pimtea,  and 
liable  to  a  piiate*a  late  if  eangbt.  The  aplendoius  ol  Mtnoa'  Bidaoe  weie  not 
all  gained  from  the  produce  of  Crete. 
Dionysius,  4.  15. 

Dionysius,  4.  la.   X  leave  the  diaeuaaion  of  the  aHagod  CKlaiit  frag- 
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considers  a  division  of  the  country  district  into  pagi  and  the 
town  difttcict  into  morUes  equally  oid^^^ :  this  is  not  exactly 
the  impresttoii  which  l^icmyaiua' acecm^  Heb^^iiis 
with  the  encloeore  of  the  Seven  hills,  and  the  division  of  the 
city  district  into  four  parts,  with  names  derived  from  the 
main  eminences  or  other  natural  features,  Palatine,  Suburan, 
Colline  and  £sqmline^.  Coupled  with  this  we  have  the 
usual  story  of  institution  of  an  obviously  old  festivid,  the 
compitalia,  like  the  country  "paganalia,  for  convenience  of 
registration^.    The  seven  heights  mentioned  by  Dionysius 

ments  to  puro  antiquarians.  I  have  examined  them  in  former  daj^a  and 
believe  in  their  i^eimmo  antiquity,  but  liave  had  no  recent  opportunity  lor 
personal  investigation. 

^  Tribus,  p.  16,    noting  Varro,  6.  24. 

The  names  were  j)iob;il>ly  already  existing.  IHonysius  (4.  14)  says  the 
Tribes  were  named  tni  Ao^u?*',  Livy  (1.  43),  regionibusq^ue  ao  collibus  <jui 
liabitabantar.  The  Sahara,  so  oaUed  from  nnderlying  an  older  dty  bonnd- 
ary  than  the  Serriin  (aee  Vairo,  H,  48),  is  of  oonzw  not »  hiU  at  alL  What 
Soooma,  preaerred  by  Festoa,  F.,  p.  302,  means  I  do  not  know.  It  ean 
Boaioely  be  imder  «jhe  Can  (Romoli).  Varro's  derivation*  Lo.,  or  Featas* 
atotiea  are  not  worth  oonaidention.  Dionyahifly  4.  16.  A»e(Xe  5^  Kfd  rip 

^Xds,  ffol  rds  daror&r  WpecnSeh  ai'rars  rlTrapax — di  0^pp<&Pios  larhprqKew 
th  fdav  rc  Kal  TptaK0irra^-'i3<rTe  ciiv  r«us  Kara,  rtiv  ir6\u'  otfo'atf  iKWtwkiipGiaQiu  t4* 
Irt  Kol  d%  iifiSis  i>vapxoti(rat  rpt&M^ra  koL  irivTe  ^uXctr.  Kirw  fUvroi  toOtup 
iifx^xyripiav  i^totriardTepot  oV  rpiaKovra  ^t'Xdt  iwi  TvXXiov  ria  muna  y€P400tu 

I  have  translated  this,  supplyintr  the  anacoliuhon  at  TeTvapa^,  from  the 
text  of  Jacoby  (Dionyaius,  ii.  p.  28),  wtio  follows  the  emendations  of  Niebuhr 
and  Kieasling.  The  original  reading  will  be  found  in  Jacoby's  note  7,  1.0. 
The  object  of  Vcnnonius  is,  of  course,  to  make  out  the  number  known  to  him. 
He  is  o<Msasionally  coupled  witii  Fabios,  bat  is  generally  ocHisideved  to  belong 
to  a  later  period.  The  atatement  is  simply  charaoterised  by  Ifoxmaasii 
(Tribos,  p.  6)  aa  absoid. 

^  The  poifonalia  (Dionysins,  i.  15)  speaks  lor  itself.  It  is  from  tiie 
gatbedngs  d  the  nistio  districts  that  the  mde  inhabitants,  who  kept  to 
their  old  nliglon,  wete  long  after  atign»tised  as  Pagan.  The  oompMia 
^IXonysius,  4.  14)  are  not  quite  so  obvious.  Compitum  is  not  exactly 
lendn^  by  (ttcmm*^,  bat  the  risk  of  behig  crushed  or  run  over  in  tlie 
narrow  street  or  crossing  of  a  oity,  is  the  same  and  might  eqoally  saggest 
the  need  of  a  tatelaiy  deity. 

33—2 
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are  specified  by  name  in  Festus^  including  the  Subura. 
The  festival  known  by  the  name  of  the  septimontium,  see 
p.  326,  though  we  have  no  account  of  its  institution  hy 
ServiuB,  is  probably  an  old  one,  from  the  manner  in  which 
it  was  preserved  and  copied  in  the  provinces^^.  Varro 
distinguishes  it  from  the  pagancUia,  there  being,  according  to 
him,  two  f estivab  appertaining  respeotively  to  the  Hill  and 
Plain  people^. 

As  has  been  intimated,  I  should  be  disposed  to  set  back 
all  these  popular  celebrations  to  a  time  before  any  consohda- 
tion,  whetb^  under  Tarquinius  Priscus  or  Servius,  and 
conrader  them  merely  utilised  by  the  latter,  as  means  d 
registration,  through  the  universal  attendance,  on  the  stated  ' 
feast  days,  at  the  altar  of  the  district.  The  same  motive 
may  be  seen  in  the  imposition  of  a  yearly  poll  tax  on  each 
city  householder,  to  be  paid  into  the  treasury  of  Juno  Lncina, 
Venus  Libitina  and  Juventus  for  every  birth,  death  and 
arrival  at  manhood  of  a  male  child 

To  return,  however,  to  Dionysius'  Servian  division;  it 
proceeds  thus:  "Hef'  (Servius)  ^'also  divided  the  whole 
territory,  according  to  Fabius,  into  2G  parts,  which  he" 
(Fabius)  "likewise  calls  tribes,  and  adding  to  them  the  city 
four"  (makes  the  total  30) :  ''but,  as  Vennonius  teUs  us,  into 
31  parts,  so  that,  with  the  city  tribes,  the  35  tribes  were 

i^*'  Festus,  F.  p.  24,  aepiimorUium, 

Msr.*  iii.  p.  114,  n.  4.  Varro,  L.  L.  6.  24. 

Dionysius,  4.  15.  rio^  XuM(^■o?  /cai  ru'v  (p  affrei  diarpi^SfTOiP  t6  xX^^os 
elS^uai  Tu>v  TC  7f I'ti'c.H'  t^ai  tJ;*/  dir oyiv oixivujv  koI  tQ)v  ei*?  6.v^pa%  lyypaKpofihfWV 
ira^eu  6crov  ifitt  io/xij/xa  karatp^pav  inrtp  (KciaTov  toit  irpoo'7]Koi^Ta<;  ctj  pi^u  tov 
rijs   EiXfidvias   drjffavpbu  i^v  'Pcu/iaZoi   /caXouci*'    H/Jay   ^wofpiopov  vrip  tQ» 

As  to  the  goddess  ol  birth  see  abore  §  2,  pu  41.  An  indifi^fent  fseaon 
is  given  in  Plotaicli's  Qnaestt.  Bom.  23,  for  the  stnoge  ooDnezzoo  of  Vaniu 
Idbitinft  with  death  (there  is  the  same  idea  in  his  Noma,  c.  12) :  her  grove 
(see  Dionysius,  Le.)  is  one  of  the  places  which  aoooiding  to  Bom,  Rome  and 
Osmpagna,  p.  248,  cannot  be  detennined*  ThereisboweTeraiiieasPoetdiiis 
en  the  Giflpian  hlU,  next  to  the  temple  of  Juno  Lncina  (Vano,  K  L.  &  60). 
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made  up,  which  exist  to  om  own  times :  but  Cato,  a  better 
authority  thau  both  Fabius  and  Vennonius,  simply  says  that 
the  total  number  of  tribes  in  Tullius'  time  was  30,  without 
separating  the  numbers  of  the  two  constituent  parts^.'* 

Number  of  the  original  tribes.  We  see,  then,  that, 
though  the  old  authorities  differ  in  some  respects,  iJiere  is  a 
predominant  agreement  as  to  the  total  number  of  Servius* 
tribes  being  the  favourite  30 — that  of  the  old  curiae.  With 
the  pagi  of  Numa  or  the  Argean  chapels,  I  cannot  so  satis- 
factorily trace  a  connexion,  although  the  number  of  the 
victims,  or  substituted  images,  stated  by  Dionysius,  in 
obvious  relation  to  the  latter,  is  suggestive^.  Varro^^^  does 
not  agree,  and  I  must  confess  that  I  look  with  suspicion  upon 
any  tradition^  involving  the  number  30,  as  preceding  the 
Tarquinian  dynasty^.  Varro's  expression,  when  after 
enumerating  four  "parts  of  the  city"  the  Suburan,  Palatine, 
£squiline  and  Colline,  and  a  fifth,  Bamiliaf  he  speaks  of 
the  other  30  tribes^,  is  evidently  in  accordance  rather  with 
Yennonius'  calculation  than  with  that  of  Fabius. 

In  addition  to  wliat  has  been  said  above,  we  have  a 
vague  statement  by  Varro  of  27  partes  urbis,  over  which, 
the  Argean  chapels  were  distributed^,  and  a  Numan  or 
Eomulian  tradition,  on  the  other  hand,  of  26  extra-urban 
districts^***. 

Dionysiiu, 4.  IS.  Seen.  128.      »  Dioaydiu,  1. 38.  See §9, n. 74. 

According  to  Vano  the  Simulacra  hominnvm  are  24  with  one  variant 
reading  of  23  (L.  L.  7.  44).  Aldus'  correction  to  30  is  leoognieed  by  MttUer 
(p.  137)  as  taken  simply  from  Dionysius,  1.  38* 

See  above,  §  6,  p".  247  and  §  9.  p.  315. 

Varro,  L.  L.  5.  56  (74).  See  Bum,  p.  37,  who  considers  tho  traditioas 
to  indicate  an  inte  rmediate  eztenaion  between  the  sepimoniAium  and  the 
ultimate  wall  of  Serviua. 

^  Varro,  L.  L.  5.  45,  See  Nonius,  p.  43,  mritim'.  M.  Tuiiius  dc^  liop. 
lib.  ii.  {14.  20).  priinud  (Numa)  agios,  quos  bello  Bomulus  ceperat,  divisit 
viritim  civibus:  and  ib.  below,  n.  140. 

Varro,  de  vita  popoli  Bomani,  1.  et  extra  orbem  in  regionibos  zxvL 
agioB  Tiritiiii  libens  adlEibiufe.  See  §  9»  n.  70. 


.  J  .1^  .^  l  y  Google 


Q18 


§16.    THE  SBEVIAN  SYSTEM 


Now,  in  the  dubious  times  of  tiie  Early  Eoman  Eepublic, 
there  ia  evidentlj  a  drop,  in  the  niukiber  ol  Tribee,  to  a  total 
of  20;  fox  they  aie  slated  by  livy  to  be  made  up  to  21,  by 
the  accession,  according  to  the  periocha  of  his  second  Book, 
of  the  Tnhas  Claudm^.  After  this  21st  Tribe,  the  additions, 
at  vanouB  times,  making  up  the  kter  historical  35,  are  aU 
speeified  on  fmty  good  authority;  their  names  being  die* 
tinetly  traceable  to  local  additions  of  territory^^.  On  the 
21st  tribe  I  shall  speak  presently.  As  to  the  lost  ten  see 
above,  p.  514  and  below,  p.  558. 

Am  to  the  order  ami  a^yle  of  these  oldex  tribes,  their 
actual  orio  can  only  be  partially  determined  from  variona 
scattered  pieces  of  information^*^.  We  know  that  the  four 
city  tribes  came  first,  with  their  obviously  local  names 
As  obvioiialy  the  succeeding  16  rural  thbee  are  named  after 
gentea^  which,  it  mnst  be  presumed,  had  thm  lands  mainly 
in  the  particular  district.  Alommsen^*^  gives  an  alphabetical 
list  of  these. 

Tributnm.  Whether  tributum  or  its  verb  ifUmere  in- 
dicates the  payment  by  the  Tribes,  or  the  amonnt  assigned  to 
the  Tribes,  for  payment,  makes  no  material  difference*^.  A 

Romulian,  or  at  least  pre-Servian  tribtUum^^'' ,  is  improbable 
and  not  worthy  of  consideration^^.  Payment  of  the  army 
stipendkm  became  a  principal  object  of  the  tributum  in 
historical  times^*.  It  was  first  introdnced,  we  are  told,  in 
406  B.C.,  before  which  time  service  was  at  the  soldier's  own 

Liry,  2. 16  and  perioeha  of  Book  2. 
^  Mar.*  iiL  p.  171,  nn.  1-^  and  p.  172,  an.  1—0. 
"»  ib.  pi  174,  mi.  5,  6,  7. 

Varro,  5.  56.  Mar.  uL  p.  ICS. 

I  prefer  the  latter  explanation  6t  this  by  no  means  aai^  word. 
See  Llttr^,  b,y.  trilmtf  and  Pianigiani,  trtbvdre, 
148  <^ee  ahn  Varro,  L.  L.  5.  181,  and  the  aomewliat  onaMesaaiy  note 

of  Mommsen,  Msr.  iii.  p.  227,  n.  4. 

See  however  Mer.  iii.  p.  103,  n.  2  and  p.  22S,  n.  2. 
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expenae^,  so  that  the  tribute  miurt  Imve  been  oziguiali7  for 
general  state  puipoees^. 

Pliny  tells  ua  that  the  Roman  people  ceased  to  pay 
tdbute^  after  the  bringing  in  of  tiie  spoils  of  Macedon  hy 
Aemilius  Paulus  in  1^6  B.a^^;  an  ezemptioii  whiek  lasted 
down  to  the  time  of  Diocletian,  with  the  exception  of  a  bnef 
resumption  during  the  Civil  War  of  43  B.c.^  After  166  B.C. 
the  buxdens»  which  could  not  be  borne  in  perpetuity  bj  the 
Maeedonian  spoils,  began  to  fall  upon  the  piovinoes  on  land 
which  was  not  jitris  Bamamf  and  which  was  accordingly 
called  ager  tributarius  or  stipendiarius,  a  distinction  which 
does  not  now  concern  us.  Anyhow  tribulum  is  a  land  tax, 
and  laid  primarily  on  land  which  is  j/ims  QuirUaim^, 

TrlbolasandaerayiL  The  tribe»  to  which  a  man  belonged^ 
was  settled,  in  the  first  instance,  by  the  district  in  which  kis 
chief  possessions  lay,  at  the  time  of  taking  the  cemits,  and  was  ^ 
apparently  once  variable  by  transfer  or  new  acquisition^^, 
though  aftarwaids  it  beeame  hereditaiily  transmissible. 
Eemoval  to  a  less  influential  or  honoured  tribe,  in  the  recog- 
nised ordo,  was  probably  a  power  acquired  by  the  Censor  in 
later  times,  as  also  the  extreme  measure  of  reduction  to  the 
aerafU,  with  the  reverse  of  reBtonOum  to  a  tribe^". 

Theie  is  aa  inddantel  leooacd  ol  jia  impOBitioii  before  the  leoenioii  of 
494  B.a  (Ltvy,  2. 23). 

H.  N.  33.  6S.  Vano  makee  H  go  on  oidy  vp  to  the  fint  Pnnio  war. 

See  5  5a,  p.  215,  n.  33. 

Msr.'  iii.  pp.  228,  229. 

See  Frontinas,  2.  36.  On  this  difBcalt  passage,  which  is  given  in 
Bruns*,  ii.  p.  89,  neither  Lachmann  nor  Radorff  vouchsafes  any  comment. 
"Nexnm  non  habent"  of  course  means  "are  not  rejt  mancipi.*^  "Neque 
poasidendo  ab  alio  qua^ri  posTOnt"  is  a  olnmsy  wa}^  of  saying  "are  not 
capable  of  t^ft/mpto,"  see  Ga.  2.  46.  Another  disputed  phrase  ex  a£quo  ac 
6i,  &c.,  is  explained  by  Roby,  R.  P.  L.  i.  p.  430,  n.  1,  to  mean  merely  juHae 
not  equitably  or  "on  equitable  grounds"  as  it  is  often  taken. 
s»  ISee  Msr.  ii  pp.  1093, 1094. 

Ibr.  ffi.pp.  leSsqq.;  Kariowa  (BRg.  i.  p.  80)  thinks  it  washeritahle 
from  the  h^ginning.  ^  Mv*  II.  pp.  401  iqq. 
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,.The  aerarii  ( ?  =  tax  payers)  are,  in  the  reform  of  Ap. 
Claudius  Caecus,  citizens  who,  not  having  landed  property, 
were  immune  from  military  aervice,  and  excluded  from  voting 
as  tnbuleB  in  either  comitia^  but  were  still  rated  for  taxadon 
according  to  their  means,  and  possibly  on  a  higher  proper-  * 
tionate  rate^.  These  disabilities  continued  to  attach  to  the 
lowest -grade  of  citizens  after  the  original  proletarii  had  been 
largely  absorbed  into  the  dasaea  (see  above,  p.  510)^. 

How  the  suffrage,  nominally  shared  by  every  member  of 
the  poptilus,  was  really  monopolised  by  the  rich,  will  be  con- 
sidered presently  (see  p.  540). 

The  timooraAic  character  of  the  comitia  centuriata  is 
apparently  retained  throughout,  and  in  spite  of,  the  reform 
of  Appius,  which,  according  lo  the  ijcanty  and  hostile  notices 
that  we  have  of  it,  consisted  piincipally  in  the  introduction 
of  a  large  radical  body  of  previously  unenfranchised  persons, 
mostly  manumitted  sbves  or  their  descendants,  into  the 
tribes,  and  though  the  general  effect  of  this  creation  of  a 
forensis /actio  was  temporarily  reversed  by  the  redistribution 
of  Fabius^^  eight  years  afterwards,  the  result  of  a  change  of 
the  landowning  into  a  money  qualification,  in  the  city  tribes, 
appears  to  have  remained^^. 

241  B.C.  is  the  date  usually  given  to  the  final  closure  of 
the  list  of  tribes,  though  Mommsen,  Msr.^  iii.  p.  172,  n.  9,  is 
inclined  to  place  it  a  Uttle  later,  in  the  censorship  of  Flamimus 
220.  It  is  to  this  popular  champion  that  we  must  assign  the 
last  distribution  of  land  before  the  troubles  of  the  Gracchi. 

Mar."  ii.  pp.  402,  403.  Was  not  this,  however,  effected,  as  a  penalty, 
by  the  censorial  artifico  of  mnlfiplymfT  the  property  taxed?    SeoLiTy,  4.  24. 

The  trihules  were  also  aerarii  in  fact :  but  only  the  latter  class  were 
specially  called  so,  on  the  principle  stated  in  Mar.  iiL  pp.  231,  840,  n.  2.  As 
to  their  higher  rating,  ib.  p.  228. 

lavy,  9.  46.  The  dates  may  be  given  roughly,  for  the  present,  aa 
312,  304. 

iti  llflr,  fit  pp^  251,  451,  see  however  ib.  p.  444. 
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The  establishment  of  the  complete  scheme  of  five  classes 

though  still  attributed  by  some  to  Servius  himself,  is  gener- 
aliy  placed  later  by  modern  authors,  who  suggest  varxoxis 
dates,  mclining  on  the  whole  to  make  it  the  work  of  some 
member  of  the  moderate  liberal  family  the  Yalerii  (Publi- 
colae),  either  on  the  establishment  of  the  Republic  or  some 
60  years  later^^^.  It  is,  I  think,  a  work  of  time,  best  possibly 
connected  in  its  beginning  with  the  aristocratic  reaction 
which  is  certainly  indicated  in  the  last  two  of  the  Twelve 
Tables,  see  however  above,  p.  493.  There  seems  possible, 
to  me,  a  sort  of  bargain  struck  between  the  noble  and  the 
wealthy  plebeian  interest.  The  timocratic  character  of  the 
Servian  reform  is  evident  throughout  ;'*mnch  accentuated  in 
the  fully  developed  class  system,  but,  to  my  mind,  apparent 
even  in  the  severe  laws  of  debt  in  the  earlier  part  of  the  Code. 

Cicero,  in  the  Republic,  written  hastily  in  what  leisure  he 
could  command  during  his  life  as  a  practical  statesman^^, 
accounts  for  this  predominance  in  the  old  comitia  centuriata 
by  an  ingenious  calculation^^*.  His  assumed  accession  from 
the  lower  classes  being  granted,  the  majority  of  the  first 
follows,  as  a  matter  of  arithmetic,  correctly  enough :  but  it 
depends  on  various  hypotheses.  The  linking  of  the  fabri 
ttgnari/i  with  the  first  class  is  fantastic  or  mtentionaily 
partisan,  and  the  fact  of  the  number  of  the  centuries  remain- 
ing  constant  from  the  beginning,  though  the  number  of 

Dates  which  have  been  suggested  are,  besides  the  foundation  of  the 
Republic,  that  of  the  lex  Publilia,  472  B.C.,  the  consulship  of  Valonus, 
449  B.C.,  &c.  Mommscn,  in  oue  passage  of  Msr.^  (ii.  p.  276)  goes  so  far  aa 
to  say:  Die  Epoche  vor  den  Hannibalischen  Krieg  kennt  die  fiinf  Classen 
nioht. 

Chun  gubemaonls  idpablioM  tenebamiu.  De  diviiiatioiie,  2. 1.  S. 

C^ono,  de  rep.  2.  22. 39.  That  be  diifeis  ftom  JAvy  and  Dfonyaitu 
in  giving  the  fint  oImb  only  70*  instead  of  80,  oentniies,  is  a  oaieless  under- 
statement of  his  case,  or  a  misreading,  on  which  a  great  deal  of  oiitleiam  has 
been  made.  Into  this  I  do  not  mean  to  enter.  The  passage  has  been 
Toluminonsly  discussed  by  Kailowa,  BBg.  i.  p.  71. 1,  and  sligh^^hy  Lewiq, 
Credibility,  etc.  i.  p.  491,  n.  63. 
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tnbes  is,  historically,  increased,  is  rather  inexplicable.  The 
general  pnnciple,  however,  is  deai^that  the  centuries  of 
the  rich  were  more  nnmerone  than  those  of  the  poor,  althon^ 
Cicero  himself  tells  us  that  there  were  more  itidividuals  in 
one  century  of  the  latter  than  in  the  whole  lirst  class^*^. 

In  face  of  the  incredibility,  in  any  period  of  any  state,  of 
the  rich  ever  exceeding  the  poor  numerically,  we  are  driven  to 
the  conclusion  that  the  voting  century  is  something  entirely 
different  from  the  supposed  ancient  military  division  of  a 
literal  hundred  men^^.  It  may  have  meant  a  certain 
amount  of  landed  property,  with  a  constant  voting  power, 
but  a  diminishing  number  of  proprietors,  as  accumulation  of 
such  property,  in  single  hands,  increased.  Anyhow,  whether 
in  consideration  of  heavier  military  service  and  taxation, 
or  not,  the  alleged  fact  remains  that  the  number  ol  votes, 
or  voting  groups,  assigned  to  the  first  class  was  larger  than 
that  assigned  to  any  other  and  so  downwards  to  the 
illusory,  or  seldom  exercised,  single  vote  of  the  entire  pro- 
letariate. Karlowa^  prefisrs  to  follow  the  idea  of  Niebuhr, 
who  supposes  that  votes  were  given  to  each  class  respectively 
in  the  proportion  which  the  amount  of  its  taxable  property 
bore  to  the  taxable  property  of  alP^^.  But  this  seema  to 
assume  that  the  arrangement  of  the  classes  and  centiuriea 
was  made  once  for  all,  whereas  it  was  more  probably  a 

^"  l.c.  ad  tinem. 

See  §  1,  p.  14.  The  word  used  for  centurj'  by  Dionysius,  \6xos, 
though  it  indicates  generally  a  militaiy  diviaion,  oontainB  no  specifioatiOB 
of  number.  "  Originally  '  indet  d,  Mommscn  held  in  his  Tribus  {pp.  134, 136) 
'  the  milit.&ry  was  identical  with  the  political  iiost"  but  query  whether  m 
this  detail. 

w  Dionysius,  4.  19.  awl^atMcv  otv  rotj  tA$  ^yiijTtxs  ix"*^^  ovaiai 
ikiTTon  pihf  o9auf  ttt  irXdnms  9i  \6xovs  fufup^vpArM  ^fiort^Btd  re  Tktlovt 
(rrpardat  tAUwim  iPtanuMfUiwfi  koI  xfi^^"'^  wXrfw  rwi^  iEKKm  eicr^^pety. 
This  fingtmnoif  of  mlliteiy  aervioe  ii  oomidflsed  impoaaible  by  both 

Kidbnhr  and  Km1oii%  sm  Kadowa,  L  p.  74.  iks  to  the  hetmn  ^y^*^m, 
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gradual  structure,  owing  its  successive  stages  to  the  censor 
for  the  time  being. 

The  condiision  that  the  poihacal  centoiy  k  qnite  distinct 
from  the  military  is,  I  admit,  diffienlt  to  reconcile  with  the 
statement  that  the  most  vahant  men  in  war  were  selected 
from  the  whole  number  to  ensure  the  discipline  of  their 
respeethre  centoriefl^^^.  The  general  military  object  of  the 
whole  system  which,  as  Karlowa  says  ol  the  original  meaning 
of  the  century,  "shines  through"  (durchschimmert)  the  Ser* 
vian  one,  may  account  for  these  civil  or  parade  centurions. 

Powers  of  comitia.  As  to  the  powers  and  functions 
of  the  great  national  assembly^  there  is  reason  to  believe 
the  judicial  the  earliest:  the  power  of  deciding  on  capital 
questions  there  is  much  reason  to  believe  descended  from 
early  regal  times:  the  electoral  function  reappears  at  least 
with  the  beginning  of  the  republic:  as  to  the  legislative, 
perhaps  a  power  of  general  legislation  may  be  inferred  from 
the  prohibition  of  pnvilegia  by  the  law  of  the  Twelve  Tables. 
But,  in  spite  of  previous  constitutional  compacts  or  of 
ordinances  {leges)  bearing  the  names  of  consuls  or  other 
leading  men  I  still  believe  that  the  first  legislative  act  of  the 
people  was  the  lex  publica  of  the  Twelve  Tables  which  I  am 
quite  prepared  to  place  at  the  reputed  date  of  449  b.c.^^^ 

Legio.  This  word  scaicdy  seems  to  me  to  be  iully 
explained  by  the  brief  note  of  Varro^^.  It  implies  a  careful 
selection  of  the  particular  service  for  which  the  raan  is  fit,  and 
the  posting  him  as  haslafm,  princeps  or  triarius,  &c.  That 
there  were  difEerent  rates  of  pay  I  think  there  is  very  little 

Dionysius,  4.  17  ad  finem. 

This  date  is  accepted  by  Karlowa  (L  §  17),  SohdO,  p.  l,Otiq,  i,  p.  126, 
and  a  majority  of  modem  authors.  It  has  been,  of  late  years,  vigoronsly 
criticised  by  Pais  and  Lambert,  and  as  vigoronsly  defended  by  Girard 
(Nouvelle  Revne  historique,  xxvi.  pp.  3S1  sqq  ).  I  would  refer  to  the  article 
of  the  latter,  L'histoire  des  XII  Tables,  lor  farther  discuasion  of  thesobjeot. 

Varro,L.L.  6.  87, 
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doubt  though  I  have  no  direct  proof  It  obviously  dates 
from  a  later  time  than  when  aU,  of  a  comparatively  limited 
number,  were  possibly  obliged  to  appear  in  the  field.  It  gave 
its  name,  as  we  know,  to  the  famous  division  of  the  late 
Roman  army,  of  which  we  have  a  very  full  account  from 
Polybius"*  and  a  probable  anticipation  from  livy,  d  propos 
of  the  great  battle  of  Monnt  Vesuvius  which  gave  southern 
Italy  to  the  Romans,  but  with  which  this  system  appears  to 
have  verv  little  to  do. 

Supemumeranes,  levee,  acoensi,  velatl,  roraril,  hastati. 
The  question  naturally  arises  on  the  addition  of  legionaries 
mentioned  above  (p.  609),  whether  they  were  bodily  en* 
rolled  at  once,  or  only  after  a  certain  amount  of  preliminary 
service  as  supernumeraries,  the  latter  appearing  the  muQh 
more  probable  course.  That  there  always  was  a  fringe  of 
supernumeraries  is  obvious,  though  we  do  not  hear  much 
about  them  (see  p.  510).  Besides  the  regular  heavy  armed 
soldiers,  with  their  graduated  limitation  of  armature,  down 
to  the  somewhat  improbable  slings  and  stones^^^  and 
besides  the  carpenters  and  armourers,  a  considerable  number 
ovBev  e%ovT€9  ^\ov  is  made  to  attend  the  tvoirXoL^'^^ . 
This  may  of  course  mean  not  heavy  armed^":  it  more 


*^  On  Heerbildung  what  Mommsen  has  to  say  is  to  be  found,  mainly  in 
Mir.*  ii.  pp.  407—410,  iii.  pp.  103—106,  264, 448—451,  1071—1096,  though 
«ome  of  tlieie  paatt^pM  ham  ntfatt  to  do  witk  the  partition  of  the  legions 
between  tiie  ooomilB. 

"*  Polybiiu,  6. 19—24.  We  may  note  that  he  oaUe  the  legion  (rrpaT&we- 
8»,  The  diffioolt  ohapter,  8.  8  of  Livy,  oan  aoanely  repmsent  the  fall- 
blown  l^onary  system,  in  340  B.a  60  yearn  before  the  Bomane  had  had 
their  first  great  lesson  in  scientific  waifue  from  F^hns :  bat  it  mi^  indieate 
a  beginning  which  oolnunated,  ao  fv  as  the  military  part,  in  the  anny  of 
Soipio:  the  political  part  comes  to  an  end  about  312. 

livy,  1.  43.    Dionysius*  traOvia  Kal  (r^ef^Mfoi,  fto.,  of  those  who 
were  to  nerve       ra^ews,  4.  17,  is  moie  intelligible. 
Dionysius,  4.  17. 

*"  It  is  only  the  fabri  whom  Liyy  (1,  43)  makes  to  serve  sine  armia. 
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probably  signifies  those  whom  dcero  calk  oeoefWi™.  The 

technical  meaning  of  this  word  has  been  mentioned  elsewhere 
(p.  51 1)"^ 

The  gradual  promotion  to,  or  imposition  oi,  a  higher 
class  of  service,  perhaps  in  aocoidance  with  age,  becomes 
more  probable  if  we  consider  the  small  proportion  borne  by 

the  first-class  soldiers  of  the  legion  (the  triarii)  to  the  total 
amount.  The  number  of  the  former  was  hxed^^,  though 
seeing  that  the  other^  supemnmeraiy  ( ?),  force  might  vary  ' 
with  the  varying  size  of  the  legion^®^,  I  cannot  resist  the 
conclusion,  though  I  have  no  direct  evidence,  that  the  higher 
service  was  worked  up  to  by  a  preliminary  subordinate  ex- 
perience. Whether  the  note  of  quaUly^  indicated  by  Lucilius 
in  one  of  these  subordinate  positions,  comes  into  account  at 
all  I  cannot  say^^^. 

Hastati  and  rorarii.  I  hesitate  to  regard  the  hastati 
as  levea,  at  the  same  time  I  must  admit  that  the  accoimt  of 
the  Boman  hasta  is  by  no  means  satisfactory.  That  the 
old  lance,  brittle  in  character,  was  replaced  by  a  stouter 
weapon  we  learn  from  Polybius :  whether  this  change  in  the 
cavalry  was  accompanied  by  an  adoption  of  the  Greek  Bopv  in 
the  infantry,  we  are  rather  left  in  the  dark^.  I  can  only 
say  that  it  is  probable. 

Are  any  of  the  difficulties  of  this  subject  to  be  reconciled 
by  an  identification  of  the  rorani  with  the  earlier  hastaii  ? 
I  venture  to  think  so,  in  spite  of  the  general  trend  of  livy, 
8.  8^^.   The  young  bloods  of  the  army  are  here  regarded  as 

Cicero,  de  rop.  2.  22.  40.  They  are  phicecl  in  the  same  oategoiy  with 
vtUks,  liticines,  comicines  and  proktarii  (see  fcJeeloy-,  p.  S3). 

Festus,  P.  p.  18.  Accensi  dicehantur  qui  in  iucum  mortuorum 
militum  subito  subrogabantur,  dicti  ii»  quia  ad  oensum  adiciebantur.  See 
Msr.*  iii.  p.  288. 

u>  Polybina,  S.  21.  la  ibw  »>  8ee  p.  527,  n.  194*. 

^  Po^biuB,  6.  20.  6, 9. 

iM  Mnmmwwt,  Tiibof,  p.  190,  la  not  olMr. 
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skirmishers,  or  rather  almost  as  a  forlorn  hope^^^^.  There  is 
much  in  subsequent  books  of  Livy  to  support  the  above 
suggestion,  but  I  make  it  with  considerable  hesitation.  In 
support  of  it  may  also  be  quoted  an  otherwise  nnneoessaiy 

iiieiition  of  the  former  m  a  note  of  Testus  on  supernumeraries 
generaily^^. 

On  the  prineipeB^  there  is  little  to  add.  They  are  of  a 
more  mature  age  than  the  luMxti^  and  succeed  them  in  tiie 
attack.  Both  these  bodies  are  said  to  wear  the  Romas 
''panoply"  which  is  not  very  infallible  as  far  as  the  large 
shield  is  concerned^. 

I  wiU  at  least  venture  to  assume  that  the  hasia  was  « 
substantial  weapon;  being  purposely  altered  to  the  Greek 
fashion*^.  It  does  not  appear  to  me  to  have  been  a  missile, 
as  the  ordinary  gaesum  was.  I  must  venture  to  differ  from 
Polybius  who  gives  the  hastaU  the  iravoTrKia^,  but  I  do  not 
see  how  that  is  consistent  either  witii  the  expression  of  Livy 
or  with  the  undoubted  function  of  this  force.  The  haMa 
must  be  a  tall  and  conspicuous  weapon  as  the  sign  of  auction. 
Gaesum,  on  the  other  hand,  is  according  to  Nonius^  a 
tenerum  though  according  to  Festus  a  grave  jaefdum^. 

These  somewhat  variant  dicta  are  possibly  to  be  recon- 
ciled by  the  testimony  of  Polybius  who  recognises  two  kinds 
of  va-troL  The  light  ones  are  like  hunting  spears  (^i^w«a). 
They  are,  in  fact,* a  Roman  improvement  on  the  javelin  of 
the  savage,  who  tracks  his  quarry  until  it  falls  from  loss  of 
blood  or  exhaustion.    The  original  flint-headed  weapon  is 

Compwe  livy's  prima  icons  juyennm.  pubefloentiiim  with  the  laii' 
gnagO  of  Dionysius  (4.  16)  vpoaya)vi^6/jievoi  rrjs  ffydXayyof. 

Adscript itii,  Festua,  P.  p.  14;  see  Festns,  P.  p.  18,  whioh  ia  rather  a 
note  on  accensi  :  Varro,  L,  L.  7.  66. 

18'  I  can  make  n<>  suggestion  as  to  these  relays.  I  can  only  suppose 
thom  to  be  men  of  note,  for  wealth  or  prowess,  and  not  required  as  offioezs 
for  the  triarii.    PolybiUi^'  .style  for  tiiem  is  a  mere  transliteration. 

Polybius,  6.  23.  1,  2,  10.  "»  Polybius,  6.  25. 

^  id.  6. 23.  L     »i  Noniiid,  p.  55&  €000.  Festus,  P.  p.  99. 
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replaced  by  a  missile  totally  of  iron,  which  is  left,  unreturn- 
ftbie,  stiU  sticking  in  the  ioe^^.  In  the  heavier  weapon  to 
which  PolybiuB  derates  special  attentioit  I  have  very  little 
hesitation  in  Tecognising  t^e  stout  Roman  pUum, "  a  for- 
midable weapon,  certainly  not  to  be  thrown  away  as  a  missile, 
with  a  head  equal  to  the  shaft,  to  which  it  is  hrmly  clamped 
or  lashed  so  that  neither  can  be  broken  without  the  other 
(Folybius,  1.  c). 

In  SeyfFert's  ridiculous  picture  in  the  Dictionary  of 
Antiquities  (Sandys,  p.  491),  the  head  would  break  oft  at  the 
first  blow;  although  this  is  taken  exactly  from  Polybius' 
description  and,  perhaps,  from  a  genuine  original.  I  abide 
by  Macaiilav  and  take  the  j)ilum  to  liave  beeu  no  missile,  but 
a  hghtmg  weapon. 

Aooeofli,  velaAi,  velltea.  Festns  makes  the  gratuitous 
statement  that  the  aeeenn  were  called  vdaH  because  they 
accompanied  the  army  in  civilian  dress,  vestUiy  but  unarmed^. 
Veles  IS  quite  a  different  word  although  connected  in  meanmg : 
a  passage  of  Lucilius,  however,  which  bears  evidently  on 
inspection  of  weapons  by  a  centurion,  shews  him  as  wielding 
the  hasta  in  regular  service  or  at  least  disciplined*^. 

Little  remains  to  be  said  of  the  gradually  decreasing 
armature  of  the  Servian  classes.  It  is  so  obviously  fanciful 
that  the  general  agreement  on  it  between  livy  and  Diony- 

Cf.  Polybius,  6.  23.  11,  and  22.  4.  This  is  the  yeuffoi  d\o<rl8ripos 
of  Polhiz,  6.  21  (7. 160.  Dindorf). 

^  Mmnmsem,  Mar.'  iu.  p.  283,  aooepts  this  unsatiflfaotoiy  explanation 
of  velati.  On  rorarii,  see  Gonsen,  Beit  p.  143,  who  rightly  lejeote  the 
usual  f anoif nl  derivation.  His  own»  from  the  root  dru  or  the  Greek  9pa 
{5i8paffiLvy  oertainly  has  the  etymological  analogy  of  ros  from  Sp6f9i  in 
its  faYonr — not  much  else.   The  hvn  of  coarse  nothing  to  do  with 

^kw  or  shomrs.  Neither  has  velati  any  connexion  with  veka  which  is  osnaliy 
*eonf^i  ^  rod  akin  to  the  root  of  volare. 

ja4»  ut  velea  bonn??,  anib  vitcm  qui  stimmicit  hastas.  I  have  adopted 
iScalii^or's  emendation  for  the  corrupt  submit.  S'cp  Fosttis,  F.  p.  S09,  mb 
tntem,  this  and  310,  suh  rinmm,  obviously  iudicato  the  centurion's  inspection. 
JSummicU  I  should  tran^ilate  "'brings  up.*'   Mulier  reads  sttbsisU, 
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sius^^^  only  points  to  some  common  sources  wiietiier  Fabius 
Pictor  or  Varro^®*. 

Enough  at  least  has  been  said  to  justify  the  ezpressioD 
'^a  fringe  of  snpernnmeraries*'  witiiont  desoendmg  to  the 
men  who  bear  the  alternative  of  javelins,  slings  and  stones, 
or  coming  to  those  who  according  to  Dionysius  were  free  not 
only  from  militaiy  service  but  also  from  any  other  state 
contribution^. 

Livy's  armature,  Sec,  then  is  represented  by  the  legionary 
system  (Livy , 8. 8),  to  be  inaugurated  by  the  great  and  decisive  • 
battle  of  Mount  Vesuvius  (339  B.C.),  but  it  is  described  more 
•  in  detail  by  Polybius  160  years  later.  In  his  work  (6.  23) 
IS  a  minute  account  (c.  24)  of  the  armature  of  the  hastaii, 
principes  and  triarii;  very  little  of  the  physical  qualities 
required  of  them,  except  that  there  are  rather  complicated 
arrangements  for  securing  a  fairly  equal  contingent  for  each 
of  the  four  legions  of  which  the  usual  levy  consists^*®.  The 
hnal  part  of  Livy's  c.  8,  appears  merely  to  relate  to  the  equal 
matching  of  the  Romans  with  their  Latin  adversaries.  But 
the  word  legio  means  more  than  any  such  matching  or  selec- 
tion of  antagonists^^. 

Among  other  Servian  supernumeraries,  the  fact  of  the 
trumpeters  and  buglers  being  treated  as  a  separate  body 
instead  of  being  distributed  over  the  whole  has  already  (p.  499) 
been  referred  to  as  evidence  that  the  Servian  system  was 
intended  not  as  an  army  but  as  a  mmter  or  array.  At 
present,  taking  into  account  the  divergency  between  our  < 

^  Livy»  1. 43:  BianyriuB,  2.  10»  17.  ^  livy,  1.  44. 

^  livy,  1*  43.  Qainta  daads  auota,  oeottuise  trigint*  faotae,  fondas 
lapideeqiie  muBiIes  lii  teema  geiebaBt.  Vano,  however,  apod  Noninm,  665, 
PeUae,  quotes  some  poet  for  a  more  oiodible  Ught-anned  oontiogeiit.  Qui 
gladiiBoiBotiaiiefloatis  oum  Unlsgaeflis  eeeeoit,  aee  above,  pp.  485, 4S6^  62L 
Polybiiu,  0. 19,  20. 

^  e.g.,  as  haatfUus  levis  or  triapius.  As  to  tbe  partial  adoption  ol 
Greek  annatiiie^  eee  Polybius,  S.  25.  9—11. 
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modern  attempts  at  explanation,  and  the  arbitrary  fancy 
•hewn  in  linking  these  bodies  with  one  or  another  olass, 
I  am  rather  disposed  to  consider  such  linking  as  part  of  the 
imperfectly  recorded  contrivance  for  securing  a  majority  in 
the  comitia  for  the  monied  interest^,  if  not  as  being,  together 
with  the  snpemumeraries  themselvesi  post  Servian.  Bnoogh 
has  been  adduced  to  shew  the  material  for  the  creation  of 
new  legions  (see  p.  509)  particularly  if  supplemented  by  fresh 
drafts  from  the  proletarii.  When  those  drafts  took  place 
is  a  matter  to  be  gathered  partly  from  the  scanty  authorities 
benceforth  at  ofiir  disposal^^ 

Exploitation  of  the  populaoe.  After  the  closure 
of  the  five  class  system  there  can  be  little  doubt  that 
the  process  of  exploitation  oi  the  Boman  populace  (see 
p.  631)  went  on,  for  a  oonriderabk  time,  at  much  the 
same  rate.  Considerable  drafts  were  accordingly  made 
upon  the  hitherto  immune  proletani:  or,  what  is  the 
flame  thing,  the  minimum  fortune  liable  to  service  became 
considerably  lower.  Instead  of  Dionystus'  12^  rnmae  as  the 
lowest  limit  of  the  fifth  class^,  we  have,  in  the  time  of 
Polybius,  only  those  under  4000  asses  who  are  "left  out"  or 
rel^ated  to  naval  service^.  It  would  appear  that  at  least 
9000  persons  previously  exempt,  had  abeady  been  absorbed 
into  active  service.  Having  in  his  Tribus  regarded  these 
new  drafts  simply  as  general  legionaries,  Mommsen,  in  the 
Staatsrecht,  appears  to  spread  them  over  the  2nd,  3rd  and 
4tK  classes*^.  The  process  generally,  I  take,  with  Mommsen, 

»o  iHjB^t  p,  282  and  nn.  1  and  4 :  Seeley^  pi».  82, 83 :  Lewis,  Credibility, 
i  p  493. 

"1  Livy  fails  ua  from  293  to  218  b.0.  :  Dionysius  altogether  in  443  B.C. 

»2  Dionysius,  4.  17:  Livy,  1.  43  (11,000):  cf.  Ooero,  de  rep.  2.  122,  and 
Gellius,  16.  10.  10  (15,000). 
.       Polybiufl,  6.  19.  3,    See  above,  n.  108. 

^  Tribus,  p.  116;  Msr.  iii.  pp.  250  sqq.  This  is  part  of  his  revision  of 
Cieeto'A  ealo^tioof  wkksh  I  do  not  well  mtdflfstand  and  shall  not  try  to 
reconcile  with  the  original  aathorities. 

cm.  34 
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to  have  begun  so  soon  as  the  military  performances  of  Rome 
required  a  standing,  and  paid,  army  with  the  institution  of 
a  new  miUtarj  orgaiiisation,  possibly  406  though  it  was 
more  likely  some  considerable  time  after  that  before  the 
rude  militia  service  of  the  Regal  period  was  replaced  b}^  tlie 
phalanx,  as  Dionysius  calls  it,  or  by  something  more  deiinitely 
copied  from  a  Oreek  model.  The  introduction  of  a  moie 
national  ItaUan  system,  which  is  described  as  recently 
established  in  Livy,  8.  8,  dates  from  a  semi-revolutionary 
period  (339 — 337  B.C.)  in  which  the  accounts  of  real  con- 
stitutional or  military  changes  are  sometimes  practically 
passed  over  by  our  principal  authority  for  stories  of  Boman 
devotion  or  instances  of  inhuman  military  severity  (see  end 
of  Livy,  Book  7  and  beginning  of  Book  8).  Alleged  military 
successes,  however,  do  not  obliterate  the  inferences,  which  we 
may  fairly  draw,  of  a  considerable  admission  of  the  l6wer 
orders  to  the  army,  and  the  franchise,  during  this  period, 
which  is  followed,  in  a  short  time,  by  the  undoubted  and 
important  Censorship  of  Appius  Claudius  Caecus^^  to  wluch 
such  weight  is  given  by  Mommsen.  With  the  oondusioa 
of  Mommsen  I  practically  agree— that  the  class  and  army 
system  cannot  be  considered  as  settled  before  the  llannibahan 
war. 

Hard  things  have  been  said  of  the  aggressive  and 
rapacious  spirit  of  the  Roman  nation :  it  is  only  foir  to  hear 

their  great  poet's  version  of  the  better  side  coloured  as  it  is 
by  the  arrogance  which  coraes  from  all  unlimited  power***. 
]^or  must  we  deny  our  meed  of  admiration  for  the  admirable 
machinery  in  which  that  power  was  organised.  I  do  not 
speak  here  of  the  individual  legion  or  of  the  individual 
legionary,  but  of  the  superb  efficiency  of  their  luilitary 
system,  as  a  system ;  its  powers  of  conc.entration  and  jomt 

312  B.O.  Mar.*  ii.  p.  402,  &o.  livy,  9.  29  8q%  See  end  of  PeriooIuL 
Vergil,  Aen.  vi.  75t»  sqq. 
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action,  which  have  always  been  the  wonder  of  the  world. 
The  introduction  of  a  fleet  at  all  lequiies  an  enonnoiia 
provision. 

OeeaaioiiB  for  draft  on  lower  okMsaeB.   The  following 

is  a  brief  summary  of  the  principal  Roman  demands  upon 
their  surplus  population  and  consequent  probable  lowering 
of  the  minimum  liability  for  taxation  and  service.  I  must 
premise  that  my  authority  is ;  for  Latin,  Livy  as  far  as  his 
history  holds  out:  for  the  lost  books  Freudsheim's  supple- 
ment in  Diakenborch's  large  edition ;  for  Greek  a  somewhat 
hasty  perusal  of  the  earlier  books  of  Folybius. 

At  the  great  battle  of  Sentinum,  296  B.C.,  where  our 
main  attention  is  distracted  to  the  self-devotion  of  Deems, 
iour  legions  were  engaged^^^.  Previous  to  this,  important 
events  had  occurred,  eg.,  the  surrender  of  the  Fauces 
Oaudinae,  and  the  bad  faith  of  the  Romans^.  In  the 
foUowinj^  year  Fabius  professes  himself  content  with  a  com- 
paratively small  levy  of  4UU0  foot  and  600  horse,  though  we 
hear  directly  afterwards  of  a  second  legion  being  left  in  garri- 
son at  Clusium  with  a  strange  story  of  Fabius*  objection  to  a 
stationary  camp^.  In  the  lost  16th  book  must  have  come 
the  great  diversion  of  4000  of  the  lower  classes  to  the  general 
purpose  of  naval  service  without  prejudice  to  their  employ- 
ment on  land  upon  emei^ency'^.  Whatever  truth  there 
may  be  in  the  story  of  taking  pattern  from  a  stranded  Car- 
thaginian vessel,  there  can  be  little  doubt  about  the  extra- 
ordinary despatch  with  which  the  new  Roman  fleet  was  rigged 
out^  and  the  reality  of  the  victory  obtained  in  260  b«o. 

«w  Livy,  10.  27. 

Which  thoy  repeated  in  the  case  of  the  Numantiaus  and  Mancinus, 
lAvj,  Epit.  56:  Cicero,  de  Oratore,  1.  40;  2.  32:  Floras,  1.  34:  Mommsen^ 
Hist.  (DiokBon,  1901),  itL  p.  m 

Livy,  la  2B. 

Polybins^e.  19.$.  Bsdi  aUp  took  800  sailoiB  tad  IdO  fighting  aun. 
But  tiiMO  nraX  not  be  oonnted  twioe  ovec 

puny,  H.  N.  10. 39:  FdiyUiifl^  1. 20. 12. 13. 

34—2 
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Subsequently  in  the  important  naval  battle  at  Heraciea 
(266  B.C.)  in  which,  however,  the  best  of  the  kod  ioices  were 
engaged,  and  which  in  fact  copied  the  arrangement  of  the 
legion^,  the  Romans  achieved  more  eacoew. 

After  the  defeat  and  capture  of  Rep^uius  255  B.C.  the 
Bomans  were  obliged  to  make  a  fregh  drain  of  10,000  men 
vpon  their  spife  reBauow  in  ard«  to  renew  tlieir  deet: 
mukf  of  these  however  were  volnnteets  from  the  regnlar 
army  attracted  by  the  prospect  of  a  short  and  safe  expedi- 
tion^. These  hopes  were,  as  we  know,  fnutrated  througli 
the  miacalcnlation  and  incompetence  of  the  consnl  P.  Claudiw 
Ptdcher,  249  b.o.*'':  but  Mb  did  not  deter  the  Romans 
from  persevering  in  the  war-*^:  they  had  some  consolation 
in  the  capture  of  an  enormous  number  of  elephants  which 
w«se  taken  about  this  time  and  sent  on  a  raft  to  Borne,  where 
they  were  killed  by  the  favelins  of  the  populace*^. 

The  return  of  the  captive  Regulus,  his  dissuasion  of  the 
Carthaginian  proposals,  and  his  subseq^uent  iate,  are  well 
known  to  all  readers  of  Horace**^, 

The  fleet,  by  which  this  war  was  finally  condnded,  was 
due  to  the  liberality  of  a  private  contribution  among  the 
chief  Roman  citizens^*.  It  consisted  of  200  sl]i|)s,  which  of 
course  would  require  to  be  manned  For  the  terms  of  the 
final  treaty  see  Polybins,  1.  62.  d,  9.  In  his  summary  of  the 
first  Pnnic  war  thk  historian  reckons  that  the  Bomans  loefc 
700  ships,  the  Carthaginians  500^. 

'  ^  Mybhtt,  1. 26.  4—6,  Note  pojrtioalar]^  the  aepmtioii  of  llie  prima 
elsMit  mkI  the  Inortt.  So  aa  I  esn  aeo  tiw  eom*  ieem  to  been 
mainly  oontriTMioes  to  laflifitata  boarding, 

»»  Polybins,  1.  39l  16;  49.  1,  2,  6. 

id  1.  61.  a.  "5       1.  52.  4.  216  piiny^  jj.  N.  8.  6. 

Horace,  Od.  3.  5.  13—56:  Cicero,  de  Off.  3.  27.  The  repriaalt 
narrated  in  Gellius,  7.  4,  are  enough  to  cast  some  doubt  OH  Uua  oelfibiated 
atory,  Mommsen,  Hist.  (Dickaon,  l&Ol),  ii.  p.  184. 

Mommsen,  Hist.  ii.  p.  IM.:  Pol^biufl,  1.  6d.  7. 

Polybiua,  1.  63.  6. 
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The  next  20  yeazs  ace  mainly  taken  up  witk  wliat  Momm* 
sen  calls  tke  eztennon  ot  Italy  to  its  na/tnzal  boiliidariai» 

Le.,  the  subjugation  of  the  northern  tribes***. 

With  the  capture  of  Saguntum  by  Hannibal  begins  the 
second  Paaio  wax,  in  which  the  nadir  of  the  Roman  fortunes 
•lid  the  eorn^NmdiiMi;  largest  diun  upon  their  7^ 
up  classes  is  reached.  It  is  unnecessary  to  trace  the  earlier 
victories  of  the  Carthaginian  general.  After  their  great 
defeat  at  Cannae,  the  Romans,  the  anger  of  the  gods  being 
•appoeed  to  be  oppauedw  by^tesngeuid  inhnaum  saedfices 
—amongst  other  things  by  the  discovery  and  punishment  of 
vestal  incontinence — applied  themselves  vigorously  to  prac- 
tieal  measures. 

A  levy  was  made  goiiig  foebw  the  usual  age  for  military 
service:  youths  of  17  and  under  were  enrolled,  making  up 
a  total  of  four  legions  and  a  thousand  cavalry.  These  nmy 
possibly  correspond  with  Mommsen's  ^^last  legions" :  of  his 
ehanarii  we  shall  hear  ^cesently. 

A  regular  naval  service  had  apparently  been  established 
in  the  first  Punic  war,  for  we  read  of  a  legio  dassis  as  already 
existing  in  this  fateful  year  of  Cannae  and  of  1500  men 
already  enrolled  who  wm  sent  on  at  onee  for  the  defmce  4sl 
Rome*". 

1.  One  of  the  first  consequences  of  the  battle  of  Cannae 
was  as  we  see  the  holding  of  a  levy  at  which  youths  of  17  and 
wder  wefe  enrolled^.  This  eonsiderable  inteifeieiice  with 
the  old  Roman  parental  power,  Hiero  the  king  of  Syracuse 
attempted  to  extend  in  order  to  secure  his  son's  adherence 
to  the  Roman  alhance,  by  means  of  iutores  with  a  special 
commission,  but  without  success^, 

«*«  Mommsen,  Hist.  ii.  pp.  203—230. 

hivy,  22,  57.  PlacatLa  aatis  tU  rebantur.    An  unusiuU  piece  pi  scep- 
ticism on  the  part  of  this  asuidly  orthodox  writer. 
•»»  Idvy,  ib.  Livy,  ib, 

id.  24.  4.   Afwnming  that  the  principles  of  Roman  law  were  followed 
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2.  A  much  more  questionable  measure  than  tke  enioUing 
of  dtixiem  under  the  militaiy  age  ia  the  addition,  on  the  same 
occarion  of  800  Tolonea^.    This  was  a  body  of  sturdy 

slaves,  who  were  enrolled  (it  may  be  supposed  with  a  promise 
of  their  liberty)  on  the  mere  enquiry  if  they  were  willing  to 
serve  in  the  army.  Macrobins^  makes  these  men  engage 
to  fight  pro  daminia  whioh  looks  as  if  the  ownership  survived. 
Perhaps  the  owners  were  Roman  proletarii,  who  might 
Otherwise  have  had  to  serve  personally^. 

On  this  non>Roman  principle  of  substitation  for  the  old  { 
personal  service  I  need  not  dilate  further.  Enough  has  been 
said  to  account  for  the  great  difference,  pecuniary  and  other- 
wise, between  Dionysius  and  Polybius.  We  hnd  accordingly 
in  a  later  book  of  livy  a  distinct  impost  laid  upon  the  richer 
eitijsens  who  were  obliged^  to  famish,  for  manning  a  new 
fleet,  so  many  nautue  (probably  slaves)  per  hundred  thousand 
of  income,  with  their  keep  and  pay.  These  compulsoij 
substitutes  cast  a  httle.  doubt  upon  the  voluntary  chiuracter 
of  the  previous  contribution  which  Polybius  records  and  on 
which  Mommsen  dilates  with  so  much  satisfaction.  But  the 
most  remarkable  instance  of  the  straits  to  which  Rome  was 
reduced,  and  the  drain  on  her  resources,  is  to  be  found  in 
the  almost  incredible  story  of  the  voUmes, 

I  pass  to  what  Mommsen  calls  the  extension  of  Italy  to 
its  natural  boundaries.    However     natural"  this  might 

in  Sicily,  I  consider  that  this  passage  is  conclusive  against  a  popular  Ofiiiiion 
that  a  tutor  is  not  concerned  in  the  moral  training  of  his  ward. 

225  x^jyy,  22.  K7:  Festup,  P.  p  870,  s.v.  Whether  they  were  "comman- 
deered" or  purchswed  from  the  owners  we  are  not  informed.  In  either 
case  the  prospect  of  h'berty  probably  held  out  to  them  was  an  equal 
interference  with  th(>  rights  of  property. 

Macrobms,  1.  11.  30.  Bello  Punico,  cum  deessent  qui  scriberentar, 
Krvi  pro  don^iiiib  pugnatiiros  >5e  pollieiti  in  civitatem  recepti  sunt,  et 
Volonea,  tLuia  bponte  hoc  voluenint,  appellati.  According  to  Livy  (ib.)  they 
aie  emptOf  bought  out  and  out. 

A  ddeehu  iervonm  i»  spokm  id  ag^  in  lA7j,2IL  14 

«•  Livy.  24.  11. 
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appear  in  Roman  eyes,  the  actual  result  is  much  of  a  piece 
with  the  earlier  aggrandisement  of  the  nascent  republic. 

In  this  case,  however,  tcom  the  general  ill-defined  tenor 
of  a  Gallic  invasion,  Borne  succeeded  in  posing  as  the  cham- 
pion of  Italy,  and  commanded' the  assistance  of  a  confederate 
body  of  the  very  persons  whom  she  was  really  reducing  under 
her  sway.  The  impending  horde  o£  Transalpine  Celts  is 
called  in  the  Fasti  by  the  name  (which  now  makes  its  first 
appearance)  of  Germans^.  Accordinfrly  the  very  large  force 
(50,000),  which  on  the  authority  of  an  eyewitness^^  (ifabius 
Pictor),  followed  the  Roman  standard  on  this  occasion,  must 
not  be  considered  as  drawn  entirely  from  Roman  sources. 
Amongst  other  iliings  it  necessitated  the  addition  of  new 
tribes  which  took  place  from  time  to  time  after,  as  also 
before,  the  reform  of  Appius,  until  the  number  was  closed 
by  the  final  Velina  and  Quirina^. 

In  the  brief  sketch  of  the  principal  occasions  in  the  most  . 
critical  part  of  Roman  history  for  the  enrolment  of  persons 
not  previously  liable  for  personal- service,  which  is  practically 
a  contumalion  of  the  consideration  of  the  evidence  as  to  a 
class  or  plural  classes  treated  on  pp.  488  sqq.,  it  is  quite 
possible  that  important  events  have  been  passed  over.  The 
sources  of  information  are  various  and  not  always  particularly 
trustworthy.  My  principal  authority  is  Polybius,  with  whom, 
it  will  liave  been  seen,  I  do  not,  in  all  cases,  agree, 

A  probable  fancy  of  Augustan  cotnpilers.  Mommppn  makes  out  the 
name  to  bo  a  Celtic  word  signifying  "criers."  It  is  movo  probably  a  word 
formed  with  the  same  prelix,  meaning  warlike,  as  in  the  hrst  line  of  Beowulf 
Oar-dena. 

Entropius,  3.  6.  There  is  considerable  discussion  abont  the  indi- 
viduality  of  Fabius  Pictor.  Teufiei  (VVarr),  i.  p.  169. 2.  I  give?  the  testimony 
of  Eutropius  as  to  his  personal  service,  in  the  Insubrian  war,  for  what  it  is 
worth,  id.  ii  S  416. 

*u  241  B.a,  Lhry,  Bp.  19.  Hommstti,  Har.*  iii.  p.  172»  n.  9,  has  lather 
a  fanoifiil  reason  for  this  olofloxe  of  whidi,  howarwy  lie  suggests  a  possibly 
later  date  (22d  b.o.).  I  eamiot  tzaoe  any  eonnezioii  of  oontempoiaiy 
events  with  either  date.  The  great  ass^gmnent  of  lands  by  Ilanilnius  took 
plaoe  in  232  B.O.  ' 
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Mode  of  actual  enactment.  In  the  changes  most 
directly  to  be  connected  with  the  name  of  Servius  (under 
which,  be  it  remarked,  1  do  not  indude  the  five  eloMes), 
there  is  little  which  might  not  foe  fairly  referred  to  a  pow^ful 
administration  in  the  hands  of  an  autocratic  monarch.  The 
registration,  the  division  into  landed  proprietors  and  others, 
the  muster  foe  service,  and  the  elementary  formation  of  a 
national  amy  are  fairly  within  the  competence  of  a  general- 
issimo  and  httA  of  the  treasury.  The  regulation  of  the  forms 
of  mancipium,  and  their  requisition,  as  essential  to  the 
transfer  of  landed  property  and  its  appurtenances,  though 
scarcely  to  be  ticketed  with  the  modem  phrase  ^^a  Rnle  of 
Court,*'  are  quite  reconcileable  with  the  idea  of  an  ordinance 
by  a  sovereign,  who  is  the  Fountain  of  Justice,  like  our 
Henry  the  Second.  The  Acts  in  Law  growmg  out  of  that 
form,  which  are  briefly  suggested  in  Appendix  n  on  i^et 
mancipiy  and  which  resulted  in  important  changes  in  the 
private  law  of  person  and  property,  are  referable  to  the 
modification  of  mandpium  by  the  law  of  the  Twelve  Tables, 
and  will  come  more  properly  and  conveniently  under  tha^ 
legislation;  although  they  are  mostly  matter  of  Custom, 
or  rather  Practice,  not  more  remarkable  than  changes  which 
grew  up  similarly  in  our  own  Real  Property  Law.  Such 
changes  are  often  represented  as  the  result  of  direct  legisla- 
tive enactment,  of  which  there  was  probably  little  or  nothing 
before  that  lex  publico^  the  Twelve  Tables. 

Certain  less  credible  projects  of  fundamental  reform  also 
attributed  to  Servius  relate  mostly  to  public  or  what  we 
should  style  Conslstutional  Law. 

Besides  a  vague  suggestion  that  this  king  proposed  to 
lay  down  even  his  mild  and  tempered  authority  because  it 
was  monarohical^^  we  have  the  direct  statement  that  the 

See  Jurisprudents,  i.  pp.  309,  321. 

Idvy,  1.  48.  Id  ipsum  t»m  mite  ac  tarn  moderafcum  imperiam  tameii, 
gaiA  TasSsam  eeset,  deponere  eum  in  animo  haboisse  qoidam  auctozes  simli. 
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first  two  Consuls  were  created  in  accordance  with,  tke  memo- 
randa of  Servius  Tuliius^, 

If  there  is  any  authoiitj  for  the  statement  of  JAvj, 
Servius  tnaj  have  contemplated  a  representation  ol  the  two 
stocks  composing  the  lloinan  populuSy  which  it  was  his  aim 
throughout  to  unite,  as  it  was  probably,  though  in  a  less 
pronounced  manner^  that  of  his  predecessor.  The  probable 
objects  of  the  dual  goTcmment,  which  did  in  fact  succeed 

the  monarchy,  are  viewed  otherwise  by  Mommsen :  but  to 
this  subject  I  shall  return  more  particularly  in  speaking  of 
die  beginning  of  the  Bepublic. 

Other  measures,  actual  or  projected,  attributed  to  Seryius» 
resemble  those  of  later  champions  of  the  people''  with  such 
suspicious  exactness  that  we  may  fairly  set  them  down  as 
inventions  of  our  historians^.  Such  are,  the  pajment  of 
debts,  for  distressed  debtors,  out  of  his  own  pocket,  the 

engagement  to  forbid  the  pledging  of  personal  liberty  for 
the  future^  and  the  lodging  of  the  "homeless"  Romans 
on  the  EsquiUne^.  In  the  redistribution  of  public  iands^ 
we  probably  have  a  traditional  account  of  an  actual  proceed- 
ing, quite  enough  to  explain  an  aristocratic  reaction,  of  which 
an  able  and  unscrupulous  usurper  would  naturally  avail 
himself  to  establish  a  pure  despotism^  in  which  any  consti-' 
tutional  developement  is  obviously  suspended.   The  tra^c 

end  of  Servius  and  the  parricidal  frenzy  of  Tullia  may  quite 
well  be  historical  facts,  though  possibly  the  irreverent 

Dionysiua,  4.  40,  i^ap^cx^  t€  ttoWoU  utoXtj-^lv  tuj,  ci  /xi)  tfuTTov  dt^ypedi^ 

IAtj,  1.  SO.  Dao  ooiifiiil60...ex  oamxn^tariis  Ser.  TuM  oraati  tunt. 
In  the  loog  liamigae  wbioh  DSxmytSm  infiiets  on  us,  thete  is  no  wofd  about 
any  tauHk  momofaiidiim  of  Servinsj  Brntna  deobm  an  inienrex  to  pferide 
ow  the  eteetion  icadk  rodt  wvrphvt  p6pmt,  sad  he  sod  CoUatiimi  aio 
deoted  without  nmuk* 

*M  Bioojiiw»  4. 9,  la  «*ia.4.10. 

id.  4. 13  and  above,  p.  604. 

See  generally  also  $  17»  p.  S6S. 
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etymologer  may  give  the  homely  ezplanaticm  of  Slippery 
Street  to  the  steep  descents  of  the  Summus  Cjprius 
Vicus^. 

The  scheme  described  above  is  represented  to  iis  as  the 
defiberate  intention  of  Servins^,  and  Lewis  assumes  that  the 

whole  system  was,  at  a  comparatively  early  period,  traced  to 
him.  This  I  cannot  accept  and  1  come  lastly  to  the  arrange- 
ment by  which  this  object  was»  in  fact,  attained  in  the  system 
considered  as  a  poUtical  assembly*  For  that  it  early  became 
such  IS  clear^. 

This  result  was,  we  are  told,  ejected  partly  by  the  order 
in  which  the  classes  were  called  upon  to  give  their  vote, 
partly  by  the  distribution  of  the  voting  power  among  them. 
On  the  former  subject  I  shall  have  more  to  say  when  I  come 
to  the  discussion  in  detail  of  Appius'  reform. 

A  reform,  hnally,  in  the  administration  of  private  justice 
(on  contract  and  delict)  is  mentioned  as  introduced  or  pro- 
jected by  TulKus,  but  abolished  by  his  successor  and  only 
recalled  into  use  by  the  first  consuls^.  This  subject  will  be 
treated  partly  under  the  head  of  the  Megiae  leges  (sacramen- 
turn)  and  partly  in  the  history  of  the  establishment  of  the 

Vioofl  floelerataB.  livy,  1. 48.  See  for  ihe  atfaiilratim  to  Servios  of 
tbe  old  nde  8i  parmkm  puer  verherU,  fto.,  Festas,  F.  p.t280»JPionire.  Oat 
tine  looality,  Bum,  Rome  and  OBmpagna,  p.  231.  OlIrtlaB^  p.  373,  appeara 
liowevw  to  oooneeieMliw  ratinr  with  Hhe  moial  meaning  cl  ickula  than  the 

physical  one  of  slip  under  <r0aX— ,  AiO, 

^  Dianysiae,  4.  20.  6  TtfXXiot  iwl  r«te  rXov^ibw  luriBnitn  rb  rSkf 

Livy,  1.  43.  Non  enira,  ut  ab  Romulo  traditnm  ceteri  servaverant  reges, 
viritim  sufEragium  eadem  vi  coderaque  jure  proraiscue  omnibus  datum  est: 
seel  i_rr;idu8  facti,  ut  neque  exclusus  quisqiiam  suffragio  videretur,  et  vis  omnia 
penes  primores  civitatis  essct.    See  Lewis,  Credibility,  i.  pp.  500 — 502. 

The  "comitatvs  maximiis"  where  alone  proceedings  could  be  taken 
affecting  the  caput  of  a  citizen  (Cicero,  de  Legibus,  A.  4.  il,  19.  44),  i.e.,  to 
which  appeal  was  allowed,  as  of  right,  at  the  beginning  of  the  Bepubtio  was 
dearly  the  comitia  ceniuriata  (Twelve  Tables,  9. 1.  Dig.  1.  2. 2. 16).  Strictly 
tills  was  only  a  judidal  assembly. 

Dionydiis,  4.  13,  25,  43  and  5.  2. 
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Republic.   The  institutaon  of  private  judiieeSy  which  is 

represented  as  a  diminution  of  the  royal  prerogative^,  goes, 
according  to  these  stones^^»  much  furthei  than  the  actual 
lef  oim  which  theie  is  some  reason  to  connect  with  the  early 
Republic.  This  will  be  treated  hereafter  under  the  heads  of 
judicis  poslulaUo  and  condictio:  but  any  idea  of  plebeian 
juddces  appears  certainly  to  have  been  deferred  sine  die. 
From  the  premature  tradition  of  a  Code^  we  can  infer  the 
grievances  which  were  sure  to  arise  naturally  from  adminis- 
tration of  a  customary  law  by  a  close  order;  of  which 
the  only  possible  remedy  was  repeatedly  claimed,  bitterly 
opposed,  and  at  last  applied,  only  in  a  patchwork  fashion, 
at  a  period  of  disorder  nearly  approaching  revolution^  in  the 
imperfect  codification  of  the  Twelve  Tables. 

As  regards  Servius'  alleged  distribution  of  land  (p.  504), 
probably  the  last  practical  measure,  before  the  civil  dissen- 
sions of  the  Gracchi,  for  the  division,  among  tiie  poor,  of 
conquered  land,  was  that  which  took  place  according  to 
Cicero  in  the  year  228  B.C.,  according  to  Polybius  four  years 
earlier^^.  The  settlers  were  among  the  poor,  hastily  gathered 
together  in  the  dark  days  of  Hannibal's  earlier  successes: 
but  the  history  of  this  particular  reformer  (Flaminius)  who 
ends,  as  we  know,  by  becoming  the  scayiegoat  of  Thrasy- 
menus  (217  B.c.)  is  too  long  and  intricate  to  treat  here. 

On  the  original  Servian  reform  I  have  one  last  difficulty 
of  Seeley  to  mention  of  which  perhaps  too  much  has  been 
made.  Tins  dillicuity  regaidid  the  voting  of  the  centuries 
in  the  half  tribe. 

That  the  centuries  did  vote  as  one  body  is  proved,  as  has 
been  said,  by  inscriptions  which  speak  of  the  mass  as  a  corpus. 
The  right  of  first  voting  is  accordingly  said  to  fall,  e.g.,  to 

Dionydus,  4.  26.  •*«  id.  4.  43. 

id.  4L  2S. 

GHoeio^  de  Senaotate,  4, 11 :  Polybius,  2.  21. 
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the  tribe  Aniensis  of  the  juniors^'.  That  all  the  centuries 
in  a  half  tnbe  should  vote  alike,  is  thecafore  one  of  the  diffi* 
oolties  which  have  to  be  explained,  when  we  oome  to  diaovM 
the  reform  of  Apphu  as  a  principal  question.  At  present 
I  confine  myself  to  questioning  the  Servian  character  of  the 
whole  division  intx)  older  and  younger  (above,  pp.  486  sqq.). 
I  refrain  from  quoting  Livy,  24.  7,  215  B.C.  This  passage, 
wMch  is  said  by  Mommsen  (Msr**  lii.  p.  291,  n*  2)  to  be  the 
first  reported  case  of  the  reformed  order,  he  contrasts  witk 
10. 22. 1,  upon  wiucli,  according  to  him,  no  justifiable  reliance 
can  be  placed  (I.e.  291,  n.  1).  The  long  interval  after  the  date 
which  he  gives  to  Appius'  reform  (312  B.C.),  is  of  course  dne 
to  the  loss  of  liyy's  2nd  Decad.  About  the  juniors  regularly 
constituting  the  prerogative,  see  below,  p.  541,  and  Msr.  iii. 
p.  274. 

I  am  afraid  that,  in  these  somewhat  scattered  notes  upon 
the  Servian  Constituticm,  many  disputed  points  must  be  left 

unsettled,  and  what  conclusions  can  be  drawn  must  be  of  a 
general  and  on  the  whole  of  a  negative  character.  The 
so-called  Servian  system  was  not  in  its  entirety  the  work  of 
one  farsighted  man.  Its  general  object  is  stated  at  pp.  483, 
506  and  513,  whioh  however  was  maintained  and  carried  out 
by  a  succession  of  statesmen  mostly  acting  through  the  great 
powers  which  were  gradually  obtained  by  the  censors.  That 
the  idea  of  a  census  and  the  registration  was  Servian  I  have 
no  hesitaidon  in  believing :  the  tribal  division  is  also  clearly 
attributable  to  him.  But  its  modification  in  the  hands  of 
Appius  and  Fabius  is  equally  certain,  while  the  class  system 
is  a  matter  of  gradual  growth  aoeoiding  to  ascertainable 
Roman  emergencies :  care  being  undoubtedly  taken  to  pre- 
serve the  general  timocratic  character  of  the  comitia  as  a 
political  assembly  by  the  artifice  of  a  successive  diminution 

See  an  implied  suggestion  of  Seeley^  p.  86,  but  compare  Mommsen, 
Tribus,  pp.  95,  96. 
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of  the  voting  groups  allowed  to  each  successive  levy  on  its 
admission  to  political  activity.  The  division  into  seniors 
and  junioiB  I  must  peisist  in  considenng,  in  spite  of  ancient 
tradition,  non>Servian.  This  is  not  merely  on  acoount  of 
the  silence,  or  implied  contradiction,  of  Livy^^"^,  and  the  late 
learning  connected  with  the  woid  and  idea  duicensas  but  on 
aecount  of  the  laie  occasioDfl  which  there  seem  to  have 
been  for  garrisoning  Rome.  That  the  Junhn  as  the  men 
engaged  in  active  service,  should,  when  the  division  was 
made  and  the  assembly  had  assumed  a  political  character^ 
be  the  persons  to  be  asked  for  their  vote  seems  natural^. 
The  principal  vote  being  recorded  as,  for  instance^  sort 

Aniensis  juniorum,  all  the  other  centuries  are  generally 
understood  to  iollow  unanimously.  This,  although  borne 
out  by  inscriptions,  is  not  very  likely,  as  it  is  quite  possible 
that  there  might  be  difierences  of  opinion  within  the  same 
half-tribe,  and  conflicting  votes.  Professor  Seeley  is  of  a 
difierent  opinion,  for  which  strong  reasons  may  be  alleged. 
Practically  he  regards  all  the  oenturiaef  say  jMmofum^  as 
eonstitating  one  whole  and  the  eei^inmae  semorttfn  as  con- 
stituting another.  Indeed  it  is  difficult  to  avoid  recognising, 
in  the  primo  vocatae,  who  so  often  accompany  the  centuria 
praerogativa  in  Livy,  a  supplementary  attendance  from  the 
same  hatl-teibe.  That  the  half-tribe  is  expressly  styled  a 
corpus  juniorum,  or  senfomm,  in  inscriptions  (Mommsen, 
Tribus,  p.  76),  is  a  strong  testimony  to  the  same  effect.  As 
to  the  one  body  taking  counsel  with  the  other  (see  Livy^^o, 
it  is  mainly  interesting  as  affording  livy  an  opportonity  of 
making  one  of  his  little  sermons  about  the  deterioration  of 
modern  manners. 

•«  Livy,  1. 48x  mmytkm,  ^  16, 17. 

>»  See Msr.* lit  p. 274.  »»Xh7,26.22. 
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I.  Proportions  of  the  class  fortunes 

A  Roman  monetary  standard,  even  in  copper,  probably 
did  act  come  mto  existence  before  the  Twelve  Tables^^:  in 
silver  not  earlier  tiian  the  censorship  of  Appius  Claudius 
Caecus  in  312  b.o.  I  must  not  however  anticipate  the 
history  of  that  reform,  which  is  frequently  considered  to  be 
the  end  of  the  old  class  system  in  its  integrity  as  a  matter 
of  political  supremacy,  determined  by  a  scale  of  fortunes,  but 
see  above»  p.  521. 

As  far  as  numbers  go,  it  has  already  been  remarked,  p.  497, 
that  the  absolute  amounts  given  by  our  authorities  for  the 
five  classes  are  too  high  even  for  a  later  time  than  that  of 
Servius^.  For  our  present  purpose  it  will  be  sufficient  to 
take  their  traditional  proportions,  which  Hommsen  puts 
roughly  at  25,  10,  5  and  2  J  jugera :  below  2,  the  citizen 
probably  did  not  count  as  a  landholder  at  ail^^. 

The  main  original  division  into  oaMui  a  body  regularly 
liable  to  be  called  out,  at  least  for  military  training,  and 
proletarii  who  were  not  so  liable,  probably  at  first  recognised, 
for  the  former,  only  persons  of  considerable  means.  Momm- 
sen  appears  to  identify  this  fortune  with  the  Teutonic  hide ; 
but  this  seems  to  me  to  be  explaining  ignoium  per  ignotius* 

Usually  pat  at  449  B.O.  As  to  the  fact  of  the  4KHDI^  see  Mommseii^s 
Gesch.  Miinz.  p.  175.    Copper  of  a  certified  qui^ty  was  ao  doabt  a  medium 

of  exchange  by  weii^ht ;  earlier,  see  p.  608. 

The  actual  minima  of  Livy  and  Dionysiue,  reckoned  in  astseSf  are 
(i)  100,000,  (ii)  75,000,  (iii)  60,000,  (iv)  26,000,  (v)  Dionysius  12,500,  Livy 
11.000. 

Plutarch,  Publicola,  21,  speaking  of  the  grant  to  the  Claudii,  makes 
the  smallest  lot,  for  Appius'  men,  2  jugera ;  the  lar geiit  for  himbeif ,  2o. 
Hasohke,  whose  riewB  are,  in  the  main  aooeptod  by  Mommaen,  rates  the  2  acres 
10,000  WMf •  The  Englisli  tanderiog  of  M<wnimen*a  Ekkuklh  I  do  not 
know. 
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I  will  assume  this  minimum  for  the  £ist  class  to  be  some  20 

As  to  the  question  of  daasis  or  classes  we  have,  it  is  true, 
a  Uttle,  but  a  very  Uttle,  evidence  from  antiquarian  authority. 

I  mean,  of  course,  the  question  of  the  Urst  class  ever  being 
taken  to  represent  the  whole  five. 

The  dassici  testes  of  Festus^,  the  witnesses  to  the  Roman 
will,  may  mean  persons  taken  exclusively  from  the  first  class : 
they  may  mean  persons  taken  one  from  each  of  the  whole 
five.  The  latter  supposition  is  of  course  connected  with  the 
vague  idea  of  Ux  meaning  always  a  national  enactment.  The 
passage  of  Festus  furnishes  no  ground  for  deciding  one  way 
or  the  other. 

As  to  the  money  estimations  of  Dionysius  and  Livy  I 
myself  cannot  see  much  reason  why,  with  due  aUowance  for 
considerations  of  ^mmetry,  they  may  not  have  represented 
the  successive  qualifications  to  which  the  claim  for  service 

was  actually  reduced  in  the  times  of  Rome's  trouble.  The 
Augustan  historians  had  contemporary  authorities  to  refer  to : 

*^  See  Mommsen,  Msr.*  iii.  p.  248.  The  oantroverey  as  to  the  size  of 
the  Hide,  cannot  be  considered  as  Hnally  settled  even  by  Maitland's  exhaoB- 

tive  treatment  in  "Domesday  Book  and  Beyond.'*  He  concludes  in  favour 
of  the  "big  hide"  of  120  acres,  and  recognises  a!ao  a  continental  "big  hide.'* 
But,  to  understand  Mommsen,  oo  the  8ervia,n  system,  we  must  tak(^  him  to 
have  had  in  mind  the  smaller  hide  of  many  other  authorities — between  20 
and  30  acres.  Hufe,  it  may  be  interesting  to  note,  is  considered  by  Kluge 
cognate  with  Kano%,  a  garden  plot  {=kortus).  Hide,  originally  higid,  is 
appar^tly  connected  with  words  meaning  household.  See  Skeat»  s.v.  and 
Undi  Bede'8  lomm  %«iu9  famHiae  leoeived  by  Hild  irom  Aidaa  (Hist. 
BoeL  4.  23). 

Of  one  tbing  I  feel  jptuAMSly  oonficleat^  that  if  tnasbted  into  •  landed 
^nalifiefttion,  that  miut  mote  probably  have  been  into  mnltiplee  of  a  Roman 
minimnm  than  into  fraetlont  of  a  Tentonio:  there  is  not  the  least  reason 

to  suppose  an  European  ezlieoflion  of  the  hide  so  far  as  Italy,  and  the  remote 
philological  connexicm  of  icSbrcs  with       is  too  sUght  a  foundation  for  any 

sen  mis  identification. 

Festus,  P.  p.  56.  Classic!  testes  dicebantur  qui  signandis  testamentis 
adhibebantur.  Though  really  part  of  the  original  mancipation  they  afford 
no  proof  of  the  contemporary  existence  of  five  classes.  Qirard^  indeed 


/ 
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in  so  much  as  they  had  to  rely  upon  tradition  I  can  scarcely 
believe  that  the  memory  of  the  dark  days  of  150  years  ago 
oan  hmye  as  jet  faded  from  the  mmda  of  men  who  coiUd  write 
a»  Hotace  wiote  of  the  time  when  the  diead  African  swept 

through  the  cities  of  Italy  like  a  fire  through  the  dry  stems  of 
the  forest  or  the  herce  East  wind  oyer  the  Sicilian  waves^^ 
not  to  mention  the  terrible  retribution  exacted  from  Capua. 

II.  Rbs  mancipi 

PUBIilcrrY  of  alienation,  p.  545.  Witnesses  to  numcipaiio,  ib.  Whether 
confined  to  res  mancipi,  546.  BesultB,  548.  Gaios  on  mancipatio, 
ib.  Aes  aignaium,  651.  StipeTidium,  552.  ImaginaHa  vmd/UiiOt 
554.  Absolute  ohacaoter  of  mom/dpaiio^  ib.  Qnarantee  agaimrt 
evletioii,  55& 

There  are  of  course,  certain  fundamental  conceptions 
Ijing  at  the  core  of  all  human  agency  which  are  to  be  taken 
into  accoiint  in  dealing  with  the  Boman  citizen : — e.g.  yoU- 
tion  and  capacity  to  do  and  endure.  With  these  directly 
I  have  nothing  to  do.  The  Roman  citizen  is  classed,  in  the 
Servian  system,  merely  by  his  material  belongings,  and  it  is 
with  regard  to  them  that  the  distinction  of  which  I  am  about 
to  Bpeak  must  be  solely  considered. 

The  ideal  and  normal  condition  of  the  old  Roman  citizen 
was  agricultural ;  it  is  as  bearing  on  that  condition  that  the 
distinction  of  property  as  res  mancipi,  or  nec  mancipi  is  to 
be  regarded.  Land,  held  in  private  ownership  or  occnpation, 
with  the  stock  and  appurtenances  pertaining  to  its  agricultural 
cultivation,  known  as  hin  familia  (see  Jurisprudence,  p.  544) 
constituted  the  main  property  oi  the  Early  Koman,  and  as 
such,  was  entered  under  the  Servian  system  in  his  name. 
It  is  probable  that  alienation  of  this  kind  of  property,  away 

points  out  (pp.  286  and  287,  n.  2),  citii^  Q.  1.  119,  that  they  were  not 
specifically  five,  but  not  has  than  Bve. 
Horace,  Odd.  2.  12;  3.  6.  36,  &c. 
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from  hcredes,  was  not  allowed  :  on  the  other  hand  ,  alienation 
ifUer  vivos  had  already  become  competent  to  the  owner. 

It  was  obvicmsly  necessary,  for  the  purpose  of  correct 
registration^  that  alienation  of  any  part  of  this  property 
should  be  public.  For  each  alienation  therefore  the  form 
of  mancipium,  probably  pre-existent,  at  least  for  moveables, 
was  now  imperatively  required  and  at  the  same  time  made 
subject  to  certain  solenmities  and  a  q^ecial  form  of  attesta- 
tion, of  which  I  shall  speak  further  in  the  later  part  of  this 
appendix^'.  The  medium  of  exchange  was,  as  yet,  copper 
passing  by  weight,  and  the  traditions  which  represent 
Servius  as  the  author  of  weights  and  measures,  and  of 
marked  or  shaped  copper  are  in  favour  of  some  features  of 
regulated  mamipation  being  part  of  the  system  which  bears 
his  name"^"^. 

The  witnaeses  to  Mancipation.  This  question  has  been 
considered  above  and  the  small  amount  of  light  thrown 

on  it  by  the  passage  of  Festus  discussed.  A  good  deal  of 
mistaken  reasonmg,  as  to  the  lex  of  the  numcipium  bemg  a. 
statutory  enactment,  from  the  five  witnesses  representing: 
the  people,  appears  to  me  to  be  based  upon  a  purely  modern^ 

idea  and  may  indeed  be  considered  as  exploded.  Even, 
that  of  a  fvhlic  guarantee,  which  may  possibly  have  entered 
a  little  into  the  iesUimentum  oomUiis  oalatia  or  the  arrogatio^^ 

The  geofisral  ohaiaeter  of  rea  memcipi  appeals  from  thk  jMwsage  of 
mpian  (19. 1).  Haoolpi  ras  sunt  ptaedift  in  Italioo  mHo  tarn  nutioa,  qnalis 
eat  fimdiUy  qnam  urbana,  qnalis  domns:  item  joia  piaediocum  nistiooram 
velot  via  iter  aotus  aquae  doctw:  item  servi  et  qoadnipedes  quae  dorso 
oollofve  domantur,  velut  boves  muii  equi  aani:  oeterac  res  nec  manoipi  sunt. 
The  "rights"  no  doubt  come  later.  Mommsen  indeed  puts  "moreables" 
first,  as  more  capable  of  literal  manripiinn  (Msr.-  ii.  p.  391, see  my  §  5a,  p.  211). 
Cuq,  i.  p.  249,  questions  the  use  oi  mancipatioii  for  land,  even  in  the  time 
of  the  Twelve  Tables. 

Pliny,  H.  N.  33.  43.  Mommsen,.  History  (Dickson,  1901),  i.  p.  195, 
n.  1.    See  below,  n.  289. 

§  10,  pp.  374  sqq.  See  Karlowa,  ERg.  ii.  p.  860.  Contra  Jhering,  i.» 
pp.  145,  146  and  ji«p.  60e. 

am.  35 
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eannot  be  ptedicated  ci  the  ordinazy  mancipiufn.  The  wit- 
neasee  were  not  simply  silent  onlooken^;  they  were,  at  least 

originally,  parties  to  the  tranaaction,  which  they  bad  stood 
Qve^\  and  had  to  back  or  support  it  if  necesisary^;  bat 
merely  as  private  mdividnals.  The  originatioii  of  so  many 
classes  is  now  supposed  to  be  later  than  the  time  of  Servina; 
the  number  five  of  the  grades  of  fortune  to  be  independently 
accountable  ior ;  and  the  lex  has  been  otherwise  explained^  see 
Jurisprudence^  p.  309.  Whether  or  no  there  ever  were  a  body 
qpeoially  known  as  the  class,  which  is  to  some  extent  indicated 
by  Gellius  and  Cato'^*^,  the  wills  in  question  will  stand 
as  fiduciary  mancipations  independently  of  any  question  as 
to  who  were  the  cUwsici  teHes. 

The  mode  of  assurance  which  is  treated  with  mancipation 
by  Gains — in  jure  cessio^  is  probably  of  later  developement, 
but  was  equally  attended  and  recorded  by  circumstances  of 
publicity. 

A  question,  not  of  much  moment,  has  been  raised  about 
mancipation — ^whether  it  was  eonfinsd  to  rea  maneipi,  or 

applicable  to  other  articles  as  well.  The  former  opinion 
is  held  by  Girard  and  PK)l)y^^,  being  supported  implicitly 
by  Cicero  and  Ulpian^.  There  is  nothing  conclusive  in 
the  form  and  circumstance  of  attestation,  and  there  are 

apparent  evidences  the  other  way,  c-^.,  the  pearls  of  Lollia 
Paulina^*'  for  which  she  could  refer  to  the  mancupatio  in 

Muirhead,  Gaius,  p.  108,  n.  7. 

Backer  is  perhaps  tiM  meuubig  of  their  old  nuiia  miperMu.  See 

Fe«tu8,  F.  p.  305,  fi.v. 

J  hiring,      pp.  T41,  H4:  ii.*  pp.  544,  545. 

See  p.  500  :  wo  may  add  Festua,  P.  p.  WW.  Infra  classem  eignificantUT 
^ni  minoro  summa  quam  centum  et  viginti  milliuni  aeris  ceosi  stint. 

Ga.  2.  24.  Girard».  p.  291,  n.  1 :  Robv,  R.  P.  L.  i.  p.  420. 

Cicero,  Topica,  10.  45  (quoted  in  fuU  by  Koby) :  Ulpian,  19.  3.  Manoi- 
patio  propria  species  alienationis  rerum  mancipL 

Pliny,  9.  117.  LoJ]iam  Bftii]iiiAiii...yidi  mengdii  nuugiittii^iie 
opeftam  quae  smnma  quadriiigeiitieB  HS.  ooD^bat^  ipaa  ooofeetim  pamto 
manoapatioiieiii  tabalis  probara. 
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her  accounts.  In  the  case,  on  the  other  hand,  of  the  donatio 
Artemidori,  the  funeral  urua  are  somewhat  lamely  explained^ 
in  Girard^  by  the  suggestion  that  an  act,  null  as  mancipUum, 
might  take  effect  by  tradition^.  He  is  alao  driven  to  t)ie 
suggestion  that  anciently  tes  nec  mancipi  were  not  capable 
of  Quiritarian  property;  which  appearn  to  me  to  be  a 
reduclio  ad  absurdum.  The  existence  of  such  ownership  ia 
diatinctlj  lecognieed  by  Karlowa^^  though  hie  reaaoning  m 
the  partiottlar  instance  relates  to  iqpecial  oases  of  its  tfonafer : 
nor  can  the  obiler  dictum  of  Cuq***  aa  to  "things  whioh 
Qxdmaxily  are  not  considered  objecta  of  property"  be 
quoted  in  support  of  Giraid's  suggestion  given  above. 
Whether,  in  the  passage  from  the  Topioa,  Oieero  shared  in 
the  misunderstanding  expressed  in  the  suggestion  that 
anciently  res  nec  mancipi  were  not  susceptible  of  Quiritarian 
property  at  all  I  do  not  know.  Mommsen  certainly  held  in 
bis  History^  that  this  was  a  misunderstanding  of  later  ageiu 

which  put  upon  the  ruh^,  that  certain  articles  must  be  trans- 
ferred by  mancipation,  the  construction  that  such  articles 
alone  could  be  so  transferred.  Possibly  Cicero  was  merely 
thinking  of  the  general  rule  that  any  mancipation  ipaofaeia 
involves  a  guarantee.  I  should  be  disposed  to  hasard  the 
statement  that  any  object  in  which  private  property  is 
recognised  by  Koman  Law  might  be  alienated  by  mancipation, 
although  this  is  essential  to  res  mancipi  only^^, 

SeeBni]|i^,ip.a36;Qiisi4*,ii.3ai»a.S.  IntUsoMeitmjrbeaoM 
that  tlifi  gift  jnycdT«8  penoammt  aooees  to  the  numuminimn  which  Is  evi- 
dently til  agro  liaKeot  the  unoria  and  dneraria  are  attached  to  a  plot  or 
iite  whioh  is  a  true  res  mancipi.  Bat  the  ease  is  different  with  the  pearie 
at  LoQis  Ptadiaa.  in  aii  »ueh  ^ases  of  donaiia  the  baIs  is  mmm  itso  te 
avoid,  or  render  nugatory,  the  guarantee  dupU. 

«»  Karlowa,  ii.  p.  41«.  diq,  i.  p.  9S.  n.  1. 

Hist.  (Dickson,  ILHll )  5.  ch.  11,  p.  162,  n.  That,  in  substance,  nmncipium 
may  have  existed  previoiu  to  Swrius  ancl  mt^y  iiave  been  cgn^ed  to 
moveables,  1  have  already  admitted,  p.  211. 

Ga.  ii.  22  ia  in  part  a  restoration  but  justified  by  Ulpian»  19.  9,  10, 
and  Boethios,  on  Gioeio's  Topioa,  5,  28. 

35—2 
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Benilts.  Of  the  results  of  the  Servian  system  in  this 
particular  direction,  of  mancipation,  some  have  been 
already  treated  in  speaking  of  the  comitia  curiata.  In  fact, 
the  iestammlum  oomUiu  calalis  of  the  oenturieB,  and  the 
testamentum  in  prodnctu,  seem  to  follow  directly,  and  almost 
necessarily  from  the  new  organisation,  see  p.  446.  I  shall 
have  hereafter  to  speak  more  particularly  of  the  important 
indireci  results  which  follow  from  the  greater  fomality  and 
importance  given  to  mancipation,  when  it  was  recognised 
as  the  conveyance  for  all  property  entered  on  the  census  roll, 
and  its  eif ects  extended  in  a  fiduciary  direction  by  the  Twelve 
Tables. 

MtMci^m  must  have  meant  originally  a  phyacal  taking 

With  the  hand.  That  it  ever  meant  the  acquisition  of  manus, 
in  the  metaphorical  sense  of  control  I  do  not  believe 
The  explanation  of  Gains  ''quia  manu  res  capitur"^*  is 
clearly  borne  out  by  tmoopere,  probably  by  the  antithesis  of 
nuncupare  (see  below  on  vi.  1  of  the  Twelve  Tables) ;  and  in 
the  exceptional  case  of  landed  property  being  mancipated  in 
its  absence  (Gains  and  Ulpian,  ILcc.)  it  was  no  doubt  once 
represented  by  a  clod  or  turf »  as  certainly  in  vmdictUio, 
probably  in  in  jure  cesnc^. 

Jhering  suggests  (ii.^  p.  540,  541),  as  an  intermediate  stage 
of  developementy  a  double  manoipium,  or  taking,  by  way  oi 
simple  exchange^  the  amount  of  bronze,  or  copper,  for  the 
slave.  This  may  be  left  as  merely  a  jtossiUe  fact.  We  have 
no  proof  of  it  and  mn  v  come  at  once  to  the  important  passage 
of  Gains  on  mancipatio^^^,  from  which  we  can  perhaps 
infer  previous  stages  in  the  history  of  this  primeval  convey- 
ance. 

Here  everv  word  and  form  is  significant.    Of  tlie  hand- 

*^  This  view  is  maintained  by  Muirhead,  p.  bO,  but  see  Goudj  s  note  23* 
Gaius,  i.  121. 

Gaiu*^  1.  121. 

id. 4. 17;  2. 24.  •»  id.  1.  119 eqq. 
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gmp  mention  has  been  already  made.  On  the  strength  prin- 
cipally, I  think,  of  the  rem  tenemt  in  Gains  4.  17,  Jhering 

objects  to  an  emendation  of  the  MS.  reading  which  is  generally 
adopted,  i.e.  aes  for  rem  in  Ga.  1.  119*^'.  Now  a  man  has  two 
hands  and  there  seems  to  me  no  absurdity  or  impossibility 
in  his  seizing  the  slave  with  one,  at  the  same  time  that  he 
taps  the  scales  and  gives  the  emblematical  bit  of  bronee 
to  the  purchaser  with  the  other^'. 

This  regulated  and  required  form  of  mancifium  (which 
word,  it  will  be  observed^  is  used  by  Boethius,  Lc,  in  the 
sense  of  the  man  sold)  is  the  momcvpaiio  described  by  Gains. 

In  the  words  hum  ego,  &c.  the  acquirer's  assertion  that 
the  slave  is  his  ex  jure  Quiriiium  may  refer  to  the  rough  right 
of  conquest^  though  it  has  been  shewn  above  that  mancipa* 
tion  was  not,  at  least  in  later  practice,  amjmed,  any  more 
than  Quiritary  ownership,  to  res  mancipl.  Tkis  acquisition 
Jhering  (ix.)  is  right  in  regarding  as  the  'primary  idea,  but  it 
is  directly  qualified  by  the  succeeding  words,  in  which  we  see 
how  conquest  is  replaced  by  futchase  (purchase  in  the  modem 
sense).  Empties  no  doubt  originally  meant  simply  tahen*^  but, 
in  this  context,  it  must  mean  "  taken  for  a  price,'*  i,e.  bought. 

JherinS*,  iL  p.  572,  n.  766*.  The  emendata<ni  is  based  on  Varro»  L  L.  9. 
83,  auem  tenentes.  and  Boethius,  in  Topioa,  5.  28,  who  writes  Is,  qui  man- 
cipium  accipitk  aea  tenens  ita  dicit.  Huno  ego  hominem  &g.  isque  mihi 
emptus  est  hoc  aere  aeneaque  libra.  Deinde  aere  percutit  libram  idque  aes 
dat  ei  a  quo  mancipium  accipit,  quasi  pretii  loco.  The  MS.  reading  however 
is  preferred  and  retained  by  Muirhead  in  his  edition  of  Gaius,  as  also  by  Abdy 
and  Walker.  Muirhead  cites  inter  alios  Isidore  as  on  his  side  (Onguies, 
6.  25.  31):  Mancipatio  dicta  est  quia  res  manu  capitur:  unde  oportet  eum 
qui  mancipio  accipit  comprehendere  id  ipsum  quod  ei  mancipio  datur.  But 
I  prefer  the  philosopher's  testimony  to  that  of  the  Bishop. 

Jhering's  objections,  therefore,  ex  abmmh,  seem  to  me^  w  often,  alieind 
tliemselTeB.  For  the  tapping  the  soales,  and  the  direetioii  of  the  Ubr^^ena 
**raittd'U9eulo  lUmum  ferHo** — a  rabrio  antiquated  in  Vano's  time  (6.  163) — 
fleeFeettw,I'.p.2e5,J2MiM.  IVir  the  giving  of  the  raiKftMeiiliim  to  the  Teiu^ 
see  Boethius,  Lo.  in  note  277. 

Gaius,  4.  16.   See  Jhering«,  iL  p.  643. 

Festii8,P.p.7e,ffnereandp.4^.i(emilo; 
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Bmptu$.  eH^  due  to  the  same  passage  in  Boethiua»  is»  in 
my  opinion,  a  reading  muck  preferable  to  esto  not  only  on 
aooount  of  the  anthority  referred  to  but  from  its  better 

agreement  with  the  preceding  words*®*. 

Aere  is  translated  by  Muirhead  with  this  as and  the  aes 
ol  the  old  mancipation  is  no  doubt  identified  both  by  Varzo 
and  Festus  with  the  coin  that  was  most  probably  used  for 
the  same  purpose  in  later  times.  But  the  ori^nal  randus- 
ctdum  was  certainly  as  appears  from  Festus'  authorities  and 
from  the  derivation  of  the  word^apieceof  rough  or  unwrought 
bullion.  This  fact  must  be  coupled  with  the  expressions 
aere  and  aes  which  Gains  carefully  employs  instead  of  the 
asse  and  casern  occasionally  substituted  by  other  writers  on 
the  same  transaction^.  His  remarks  in  1. 122  are  yery  in*> 
tecesting  and  sufficiently  prove  that  the  form  of  maneipatio 
dates  from  a  time  when  there  was  no  coined  money  but  the 
copper,  or  bronze,  which  was  the  medium  of  exchange  was 
reckoned  by  weight^.  How  the  Twelve  Tables  prove  that 
there  was  no  coined  money  before  them,  is  not  quite  dear  at 
first  sight.  The  use  of  bare  numerals  in  that  Code  (e.g. 
viii.  3,  4)  may  shew  that  there  was  then  only  one  denomina- 
tion,  but  whether  that  was  the  as,  or  the  pound  oi  copper 
remains  an  open  question.  I  accept,  however,  Mommsen'a 
view.  The  legends  about  Servius  given  below  (nn.  288, 2S9) 

■ 

I  cannot  therefore  agree  with  Karlowa's  view  of  this  clause  as  being 
not  aaseriorisch  bnt  a  WiUenuertidrung,  iL  p.  360.  See  aUo  Jhering^,  ii« 
p.  S88»  a.  lOSi 

^  ated  wider Modua,  FertoiF.  p.  S6S.  For  dorivatioik  Conaeiit  i*  p.  34; 
aee  also  Jlkeriiig«,  li.  p,  S38^  a.  708. 

Tho  oonfoaioiii  is  a  Twy  old  ona.  I  beliaya  that  Frobumx  Radgeway 
is  ihe  to  hava  derived  thfr  tmn  mnaning  tyf  tlia  original  as  ((Mmcognata 
with  aieer),  Le.  a  rod  or  bar  of  oopper  one  foot  in  length  divided  into  twehro 
parts  called  undae,   Bidgeway,  pp.  351,  354. 

Expenaa,  impendere,  tho  libripens  himself  may  be  quoted  in  other 
instances  besides  Gaius'  disj}e7tmtores.  Fondo  is  appareutlj  an  abla(iTe» 
in  weighty  Roby,  Granuuar  (1S81),  i.  p.  12S. 
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probably  indicate  some  previous  guarantee  of  quality  or 
purity  by  mould  and  device.  Tliis  is  ingeniously  suggested 
by  Jhering  to  be  the  object  of  the  tap,  i.e.  to  di8cov6r  sound- 
nesBof  metal  by  its  ring  or  tone*^.  A  memorial  of  the  ancient 
payment  by  weight,  is  the  old  balance  kept  in  the  temple 
of  Satiirn^^^,  for  so  many  centuries  the  state  treasury^. 

Aes  signatom.  Traditions  connect  Servius  generally 
with  the  introduction  of  weights  and  messuiee»*  and  more 
particulariy  with  the  marking  copper  with  figures  of  the  sheep 
and  the  ox^®.  All  this  is,  I  think,  compatible  with  his  having 
simply  originated  some  system  of  indicating  purity  or  quality 
of  metal,  without  going  into  detail  of  the  as  and  its  divisions 
which  there  is  reason  to  place  later  (above,  p.  550).  Professor 
Ridgeway  in  his  endeavour  to  establish  an  original  cattle 
currency  for  Itaiy^^^%  most  ingeniously  connects  the  known 
equation  of  an  oz«  ten  sheep  with  some  of  the  moulded  (not 
stamped)  ingots  which  besr  those  figures  and  which  he  sup- 
poses to  indicate  roughly  the  comparative  value  of  the  stock. 
I  have  only  two  objections  to  make.  1.  The  ingots,  or  slabs, 
such  as  that  figured  by  Prof.  Bidgeway,  p.  356,  have  always 

Jhering*,  ii.  p.  539,  n.  "707.  This  is  perhaps  credible  for  a  bronze 
coinaffe^  but  query  whether  for  raw  ropper  which  is  represented  as  the  first 
medium  of  exchange,  Varro,  L.  L.  6.  183.  It  h  there  called  a  IriUina, 

Plutarch,  PubUcola,  12 :  Burn,  Rome  and  Campagna,  p.  96. 

^  6e9hraitt...meiisnia8  et'pondm  oonstitiiitw  MomroBen,  in  his  History 
(Diokson,  1901),  i.  p.  198,  veins  to  scsne  tndittoii  ol  tbis  goinal  kind,  and, 
in  his  GesoiL  des  R.  Mlinzwsseiis  <p  172),  oites  Smtonias,  do  vim  iUastribns. 
7, 8.  The  words  above  wera^  I  know,  copied  from  some  edition  of  SnetoQiiis» 
but  I  cannot  find  them  among  the  fragments  In  the  latest  Tenbner. 

^  Pliny,  H.  N.  3S.  43.  Servins  ick  puimns  signavit  ae8...antea  null  vmrn 
Bomae  Timacus  tradit  signatum  est  nota  pecndom  irnde  et  peonnia  ap* 
peUatnr.  In  18.  12.  Servius  rex  ovinm  boumque  effigie  primus  aes  signavit. 
Varro,  R.  R.  2.  1.  9.  aes  antiqoissimom  quod  est  conflatum,  pecoro  est 
notatum?  Does  this  moan  mmilded  (or  cast)  out  of  the  proceeds  of  cattle, 
and  therefore  Dia-rked  Nvjth  the  iikenef^s  of  cattle  i  See  also  id.  apnd  Nonium, 
IHiK  Verbecem;  Varro,  devita  P.  R.  aut  bovem  aut  ovem  aut  verbecem  habet 
signum.  Verhex  is  the  ori^^  of  bretus,  Littr^  8.y. 
See  above,  p.  508. 

.  y" 
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.  appeared  to  me  extremely  suspicious,  from  their  modem 
style  of  art.  (I  have  only  examined  those  in  the  Kirchesian 
Museum  at  Home.)  Their  provenance,  however,  and  their 
genuineneBS  are  spoken  to,  with  a  little  hesitation,  by  Momm* 
sen  and  the  official  character  of  the  larger  masses  appears  to 
be  shewn  by  the  word  Romanom  on  some  of  them^.  2.  There 
is  a  considerable  variety  of  devices^^^  on  these  which  Momm- 
£en  not  inaptly  compares  to  a  potter's  private  marks  on  tiie 
tiles  of  his  production.  This  variety  makes  not  only  against 
Ridgeway's  ox  and  sheep  currency  but  ako,  I  must  ad  nut, 
against  any  general  official  marking.  There  may  possibly 
have  been  a  number  of  such  devices,  any  one  of  which,  with 
the  rectangular  Bhofey  might  be  taken  as  proof  that  the  metal 
had  been  roughly  assayed  but  of  nothing  more.  The  need 
for  a  uniform  Stadt-wajypen,  to  use  Mommsen  s  term,  and 
clear  indication  of  value  (weight),  must  have  become  apparent 
even  at  so  early  a  time  as  that  of  the  Twelve  Tables. 

The  derivation  of  fecunia  &c.  from  pecus  is  rather  in 
favour  of  the  smaller  or  grazing  stock  having  once  constituted 
the  main  medium  of  exchange,  tiian  the  ox- unit  which  Pro- 
f epsor  Bidgeway  prefers.  But  I  cannot  deny  the  extent  and 
interest  of  the  parallels  which  he  quotes  (above,  p.  506). 

Stipendium.  This  word  is  probably  quoted  as  a  record 
of  the  time  when  money,  to  use  its  later  name,  was  weighed, 
I  long  hoped  to  find  in  the  dif&cult  word  stips  some  evidence 
of  stamping  or  marking  the  raw  metal. 

But  all  the  attempted  explanations  of  rliis  word  are  most 
unsatisfactory.   The  ancients  considered  slips  to  be  small 

See  Mommsen,  Munzwosen,  pp.  171, 173  with  note  8  on  the  former  and 
note  13  on  the  latter  page;  also  Cohen,  Monn.  de  la  B^pubii^uo  Komaine, 
p.  349,  note  2. 

Besides  the  ox  (Ridgeway's  cow)  and  the  sheep,  the  hog  might  be 
considered  to  have  some  relation  to  the  value  of  the  animal,  even  perhaps  the 
hnui  (Munzwesen,  pp.  17 1, 172).  But  ham  m  to  the  PegMaa,  the  (Muoene  or 
the  Ea§^  aocl  Thondnr-bolt? 
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coin,  Ulpian  calls  stipes  modica  aera^^,  which  is  in  accord- 
ance with  Pliny's  Hifem  efargere  and  unciaria  stife  conUta^ 
and  the  coins  thrown  into  the  Lacus  Curtii»*,  though  scarcely 
with  the  complimentary  offerings  to  an  Emperor  on  New 
Year's  Day'^^  But  their  suggested  derivations  are  from 
fancied  connexion  of  the  word  with  stipare  to  pile  or  pack 
up««  or  Hipfdairi^  which  is  to  be  explained  in  quite  a 
different  manner  as  will  be  seen  in  the  subsequent  con- 
sideration of  sponsio. 

In  the  extraordinary  collection  of  heterogeneous  words 
put  together  by  Corssen«  (i.  p.  505)  under  the  root  sta/p-  (feat- 
stellen.  to  establish)  I  can  see  no  suggestion  of  stamping  or 
marking ;  though  there  may  be  a  remote  connexion  with  the 
idea  of  a  stick  or  rod  of  copper  (see  above,  n.  283).  At  the  time 
then  when  the  balance  and  copper  or  bronze  were  connected 
with  the  possibly  earlier  mancipium,  in  the  ceremony  which 
we  know  as  mancipatio,  simple  exchange  or  inf  orinal  purchase 
was  superseded  in  this  case  by  sale  and  purchase  through 
a  standard  medium  of  exchange  which  was  formally  weighed 
and  handed  over  by  the  purchaser.  In  this  sale  and  purchase 
the  object  of  the  required  formalities  being  to  put  in  hand  the 
transfer  of  the  property,  a  specific  statement  of  the  price,  the 
amount  of  bronze,  does  not  seem  necessary.  On  the  other 
hand  it  was  necessary  in  the  discharge  of  an  obligation  to 
pay  such  or  such  an  amount,  which  was  discharged  and  in 
one  case  no  doubt  contracted  by  the  same  weighing  out  of 
each  pound  of  copper"^.  Here  the  sum  was  stated  although 

»«  Dig.  60.  16.  27.  1. 

*»»  Pliny,  H.  N.  33.  13S;  34.  21.  •»*  Suetonius,  Aug,  67. 

Id.  CaliguU,  42.  Strenae  are  the  modem  dtrmries, 
»«  Varro,  L.  L.  5. 182.  croip^,  suggested  by  lum,  is  sometiiiLeB  used  In  the 
BGRso  ul  a  pack  or  heap. 

^  FestvB  ia  lesponslble  for  this  oooi&ezuni,  who  however  begnw  by  de« 
slips  as  nmnimw  dignaht$t  F.  p.  297. 
G«iiis,  3.  m,  174 
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the  aotnal  weighing  xA  each  pound  had  dwindled  down  to 
the  fonnal  weighing  of  one — ^the  first  and  the  last^. 

Mancipatio  an  imaginaria  venditio.  This  rather 
puzzling  expression  of  Gaius^  requires  some  explanation. 
It  appears  to  be  said  by  him  generally  of  aU  maneipation, 
although  in  most  oases  this  was  the  conveyance  on  an  actual 
sale :  in  others  it  might  be  fiduciary — a  mere  legal  artifice  for 
the  creation  or  extinction  of  a  certain  statw  as  in  the  wife's 
coemptio  and  the  mandpation  by  parent  or  coemptumator^i 
in  others  again  it  ought  be  the  creation  or  discharge  of  an 
obligations^.  But  none  of  these  can  be  satisfactorily  de- 
scribed as  imaginary.  That  in  my  opinion  simply  refers  to 
the  handing  over  the  piece  of  metal  or  small  coin  instead  of 
the  actual  amount  of  copper,  which  was  really  transferred  to 
the  vendor  in  the  simple  transaction  first  above  suggested. 
For  this  is  not  strictly  represenk^ive  like  the  una  avis  and 
oafta  of  the  grex  or  the  aliqtui  pars  of  the  columna  or  navis  in 
^rind4eatio^.  It  is  certainly  not  symbolical,  whatever  that 
may  mean,  nor  do  I  exactly  understand  Jhering's  phrase  resi-^ 
duary,"  thougli  T  am  inclined  to  accept  its  general  meaning^. 
The  hoc  aes  was  once  the  actual  purchase  money  as  in  the 
nesDum^  after  the  pledging  the  person  had  ceased,  it  was  the 
actual  loan:  though  in  the  latter  case  there  was  a  further 
survival  in  the  formal,  perhaps  truly  imaginary,  weighing  of 
the  hr&t  and  last  pound^^^.  All  this,  after  the  introduction 
of  coined  money,  became  pure  fnfmaUty^. 

Abaolnte  ohanoter  of  mancipation.  According  to 
the  best  ms.  of  the  Digest  (F)  a  statement  by  Papmian  as  to 

»»  Mtli^liead^  p.  69,  n.  17;  also  p.  134.  Gaius,  1. 119, 

"1  id.  1.  113,  118:  see  above,  §  3,  pp.  86,  91. 

•M  QfliuB,  3.  173,  174.  id.  4  17, 

That,  e.g.,  the  bit  of  mw  copper  is  a  remaining  paH,  or  aunival,  ot  tte 
payiaoitirfthetatoofpQWidB^JliGriBg*,]^  pp*M7»60e. 
Gaiiia»Lo.ii«S02. 
tot  See  en  thifl  subject^  Kailowa,  BBg.  iL  pp.  370, 377. 
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statatory  acts  in  law,  wiuch  do  not  admit  of  limitation  in 

time  or  by  condition,  distinctly  includes  mancipation  and 
this  ia  con^med  by  a  passage  from  a  different  work  of  the 
aame  juiist  quoted  in  Fiag.  Vat.  329,  even  though  the  con* 
dition  inserted  may  be  one  which  is  generally  considered  to  be 
implied  in  the  transaction*®'.  The  last  words  probably  refer 
to  the  presumed  guarantee  in  mancipation.  In  the  face, 
t  suppose,  of  the  innumerable  subsequent  instances  of 
fiduciary  mancipation,  this  is  felt  to  be  a  difficulty  and 
Mommsen  admits  into  Ins  text  an  emendation  emancipatio 
due  to  MSS.  usually  inferior  and  the  later  (9th  cent.)  Greek 
translation  of  Justinian's  Digest^^«  But  this  emendation  is 
not*^  universally  accepted  and  I  have  no  doubt  that  Papi- 
man*8  dictum  is  true  as  to  the  original  effect  of  mancipation. 
The  introduction  of  fiduciary  mancipation,  and  of  express 
guarantee  are  probably  due  to  the  nunciipatio,  which  evi- 
dently began  to  be  employed  before  the  Twelve  Tables»  but 
was  recognised  and  sanctioned  by  that  Code,  with  which  it 
is  best  considered.  In  itself,  the  form  of  inancipation  suffices 
for  transfer  of  ownership  whatever  payment  of  or  credit  for 
the  actual  phce  may  have  preceded  or  followed  it^. 

Ouarantee  agahist  eviction.  This  is  often  treated  as 
a  liability  incumbent  upon  the  mancipator,  resulting  ipso 
facto  from  the  mancipation.  But  it  is  more  probable  that 
the  usual  obligation  to  refund  to  the  aocifiem  double  the 
price  he  has  paid,  in  case  of  eviction,  is  also  the  result  of  a 
numupatio^^^  and  that  the  only  original  security  of  the 

»«'  Dig.  50.  17.  77.    Ft.  Vat.  329. 

The  ^'^ersion  of  the  Basilica  is  ivl  r^s  a'uT^^ovciiiT^Tos,  a  rare  word  used 
by  Jobtipliua  in  the  sense  o£  independent  power.  On  Mommsen's  general 
ufie  of  the  Basilica  ae  an  authority  see  the  Preface  to  his  lai^gei:  ed.  of  the 
Digest,  1870,  p.  Uzvi 

6^.  not  by  OinidS  pp.  289, 293,  and  only  with  demur  by  Kadoiray  ik 

See  Kftriown,  ii    m  •»  id.  pp.  373, 874 
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purchaser  lay  in  the  "backing"  which  he  would  receive,  in 
that  case,  from  the  witnesses**'.  The  reduction  of  any  lia- 
bility, which  may  have  begun,  later,  to  be  presumed  or  im- 
plied in  mikncipatioii»  to  a  tiifle^  by  the  sale  nwmimo  (Le. 
8e9teHio)  uno  is  obviously  posterior  to  the  introduction  of  a 
Silver  currency,  269  B.C.  But  all  such  later  legal  devices 
and  expedients  as  appear  for  instance  in  the  empUo  servarumf 
of  which  we  have  a  record  in  Bruns^,  p.  332,  are  quite  out  of 
place  here^.  The  only  thing  which  we  can  safely  treat  as 
connected  with  the  original  mancipation  or  recognised  7nan- 
d/piumy  is  immediate  transfer  of  ownership  with  probable 
support  in  its  enjoyment  by  the  "witnesses." 

III.   The  Claubian  tribe  ani>  eakly 

RBPUBLICAN  HISTOBY 

IkwORmoH  of  the  C9audii,  p.  666.   The  21  tribes  of  Livy,  2. 16,  558. 

♦  The  first  dictatorship  and  the  battle  of  the  lake,  569.    The  Clue- 

tmnina,  561.    The  Claudii,  5<>3.    Moiiiiu^eu'ti  accuuiit, 

On  one  tribe  I  have  to  speak  particularly  with  reference 

to  the  immicrration  of  the  great  Claudian  gens. 

Sprung  from  the  Sabine  town  Regillus  or  ErCgiUi  for  which 
we  have  to  look  in  vain  among  the  historic  remains  in  the 
vicinity  of  Rome^,  this  clan,  with  a  huge  bo  1}  of  clients^ 
comes  over  to  Rome,  by  Suetonius'  account,  in  the  reign  of 
Komulus^  at  the  instance  of  Romulus'  colleague  Tatius;  ox, 
according  to  the  more  established  tradition^  in  the  6th  year 
after  the  expulsion  of  the  kings^^^  i.e.  the  end  of  the  war 

8eo  above,  p.  546,  n.  262. 

See,  at  great  length,  Karlowa,  RRji.  ii.  pp.  376 — 379. 
»M  Even  the  lake,  according  to  Bum  (Rouic,  &c.  p.  22)  has  been  absorbed. 

Suetonius,  Tiberius,  1.  Patricia  gens  Claudia  (erat  enim  ot  alia  plebeia 
nec  minor  potestate  nec  dignitate)  orta  ex  EegiJIo  oppido  Sabiaonun.  Tnde 
Romam  noeos  oonditam  oum  magna  oUentum  maaa  <wmniigi«M-it  auotore 
Tito  Tatio  oomotrto  Bomnlit  vel,  quod  magis  oonBtat^  Atto  Cflandio  gentis 
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with  Porsena.  In  his  account  Dionysius  makes  the  migra- 
tion take  place  on  the  occasion  of  a  war  with  the  Sabmes, 
after  Porsena's  retirement^  a  war  of  which  the  Claudian 
clan,  or  their  chief  Titus  ClaudiuB,  had  been  the  solitary 
opponent.  This  defection  of  a  large  force,  amounting  with 
friends  and  clients  to  5000  armed  men,  contributed  greatly 
to  the  success  of  the  Romans  in  the  war.  In  return  for  this, 
Dionysius  proceeds,  the  Senate  and  the  People  enrolled 
Claudius  among  the  Patricians,  allowed  him  to  choose  as 
much  space  as  he  iiked  within  the  city  for  residence,  and 
added  of  the  pubUc  land  between  Fidenae  and  Picetia  a 
territory  for  distribution  among  his  clients,  from  whomi  was 
formed,  in  later  times,  a  tribe,  called  the  Claudia,  which 
continued  to  bear  the  same  name  down  to  Dionysius'  own 
time*^. 

Livy,  after  recounting  the  same  story  about  the  original 

Attus  Clausus  (afterwards  Appius  Claudius)  ends  in  the 
ambiguous  words  quoted  below^^^.  Mommsen  takes  this 
passage  to  be  an  anticipation  by  livy  of  the  phraseology  of 
his  own  time.   Whether  the  tribus  Claudia  was  or  was  not 

origiiiall formed  on  this  occasion,  what  he  bays  is  that  in  con- 

principe,  post  reges  exactos  sexto  fere  anno  a  patribus  in  patrioios  co-operto. 
Ae^nim  insuper  trans  Anienera  clientibus  locumque  sibi  ad  sepulturam  sub 
capitolio  publico  accepit.    See  the  periocha  c  f  Livy,  Bk  2,  and  text  2.  16,  16. 

Dionysiiifl,  5.  40.  dv^p  rjs  e^  to?  ZaSii'Lov  idvov%,  irb\iv  oIk^v  '\-i]ytK\ov, 
evyef  qs  Kai  XFVf^^^^'-  <5iJi'aroi  Tiros  KXaodtos,  avTojj.oXti  wpds  avToi/s  cn/yyit^tidv 
T€  fuydXrjy  iwa-y6iJ.ei>os  Kai  ^pLXovs  Kai  ircXdras  auxvoifs  adrois  fieravaffTdtjfTas 
44>€irTl<HSf  oiK  iXdrrovs  irevraKiax'-^^^^  '''^^^  8v\a  ^ipeiv  5wafUvovs.,..KaX  toO 
KaropOtadfjvai  7<)rde  rbp  w6\efiov  dvannviv  ido^ev  alTtd)TaTOi  yeviffdai'  avB^  ij 
^ovXt)  Kol  6         <tf  re        wwr^tudenn  vMif  iviyparj/e  Kai  -nit  v4\<wt  lAmpw 

r^r  htftooUtf  ri/if  /urai^  M^r^f  Ktd  UuctrUa,  lit  Ixm  Suu^^ifuu  ttKi^povs  arm  ro?f 
wtpi  tidriv,  d^'  <3r  cot  ^Xi(  nt  iyiperc  9^  Xfi^  M'hCfi^f  Ui/m*  to  tiM 
^irrmwa  A^omo.  Pioetiia  (Mar.*  ilL  p.  26»  tL  1 )  is  unknown :  Udmie  ii  about 
hailmj  between  Bome  and  GnutanMrinm  (Bnni»  Bomo  and  Oampagna, 
pp.  391 

•u  JAwYf  2.  16.  Vetus  Claudia  tribna»  additis  postea  noYia  tiibnlibnif 
qui  ez  eo  Tenirant  agio^  adpeUata, 
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sequence  of  this  settlement^  those  of  the  Clandian  tribe  (which 
in  after  times  included  many  other  members)  who  now  came 
from  this  district  were  called  specially  the  old  Claitdia^^, 

Thm  21  tribes  of  Iiivy,  2.  16.  The  accounts  of  the 
early  years  of  the  Republic  are,  it  is  now  known,  estremely 
confused,  and  any  attempt  to  blend  them  into  a  contustent 
whole  may  be  welcomed. 

Now  MonuDsen  appears  to  me^  though  he  nowhere  yeiy 
distinctly  says  so,  to  trace  a  connexion  between  two  dilEerent 
events — the  formation  of  the  Claudian  and  the  Clustuminan 
tribes.  Both  are,  as  it  seems  to  me,  concerned  directly  or 
indireetly,  with  the  difficult  question  of  Livy's  21  tribes ;  but 
they  are  not,  so  far  as  I  can  see,  connected  with  each  other. 
In  the  year  of  the  death  of  the  common  enemy  Tarquinius 
Superbus  (495  B.C.)  the  particular  oppression,  says  Livy, 
of  th^  Plebeians  by  the  Patricians  began,  which  culminated 
in  the  secession  of  the  following  year.  An  apparently  quite 
irrelevant  piece  of  news  follows — the  supplementation  of 
Signia,  founded  by  King  Tarquin,  with  an  additional  number 
of  colonists.  Then,  very  abruptly,  the  making  up^^*  of  the 
tribes,  at  Borne,  to  one  and  twenty,  and  the  dedication  of 
the  temple  to  Mercury. 

Now,  as  there  is  no  notice  taken  oi  any  variant 

*>*  Tiibiii*  pp.  6^  7.  Madvig  (Emm.  lir.  p.  SS)  is  mnuik  moie  flKpUoit, 
althoog^  be  mmeoMMrily  snggpsto  Che  emeiidatioa  vetoe  Appim  trilms. 
Ab  to  tiie  general  team  lie  writee,  Bx  Us  Sabinii  earn  Appio  CSan^o  tmie- 
fngje,  qnibiis  ager  tuns  Anionem  datne  est,  soHs  initio  Gbwdis  liiliaa  eooeli* 
tot*  eet :  poiteeqnam  in  earn  tribum  wM  teibolni^  extra  earn  agrum,  additi 
snnt,  UBQ  reoeptum  est  at  itti  agri  ex  agro  Romano  et  ad  oomitia  Twdrent, 
Veteris  Appiae  (better  Claudinae)  af^Uatione  disiingtterentiir  a  ceteris 
tribiilibns.  As  to  Livy*s  venirent,  which  a  little  pnz^rlnd  mo,  lie  adds,  LiviHAy 
8XL0  more,  de  re  aaepius  facta  conjunotivo  modo  nana  est. 

Livy,  2.  21.  Romae  tribus  una  et  vicrlnti  factae.  The  amhoF  of  the 
pcriocha  (TeuflFel  (Warr),  i.  p.  54)  writes  AppiuH  Claudius  ex  Sabinia  Komam 
transfugit.  Ob  hoc  Claudia  tribua  adjecta  eat.  Numerus  Iribuum  ampli»« 
tas  eat  ut  eosent  rlgiiitl  una.  GL  T.  Zumpt,  aooordingly,  in  his  Annales, 
•aya  diiectly,  anno  495  M.  Bomae  trihoa  21  iaotae  adjeota  dandla.* 
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from  the  accepted  ms.  reading  of  Livy  by  Madvig,  we  may  . 
•  MSttine  him  to  consider  that  for  which  there  is  universal 
manusaript  authority^  intzinsicaily  imposaible;  and  it  ia, 
in  fact,  directly  contradicted  by  the  story  of  CorioKantta,  in 
which  we  are  told  that  he  might  have  been  acquitted  "for 
equality"  of  votes,  had  he  gamed  those  of  two  more  tribes 
than  he  did**^  whick  aeems  to  suggest  a  total  oi  22 ;  but  the 
worda^^for  equality  however  are  probably  a  "  granunariaa'a'* 
mistake  suggested  by  the  ^'Calculus  Minefva^^^^** 

But  the  main  result  of  a  readmg,  passed  ovex  as  not 
worthy  of  remark  by  Madvig,  is  evidence  of  some  general 
belief  in  an  original  30  entertained  by  early  authorities. 

The  Appius  Claudius,  consul  in  495  B.C.,  is  put  down, 
in  the  Fasti,  as  Sabinus  Regillensis,  and  although  the  early 
additions''  are  probably  only  evidence  of  the  fancies  of 
Augustan  compilers,  one  is  disposed,  at  first  sight,  to  connect 
him  with  the  "glorious  fight ^*  by  the  lake  of  early  Roman 
legend,  familiar  to  all  readers  of  Macaulay;  the  Consul,  or 
Dictator,  of  the  previous  year  being  also  styled  iiegilleusis, 
obviously  from  bis  alleged  command  in  that  engagement. 
But  any  such  connexion  is  as  purely  imaginary  as,  I  believe, 
are  the  initiation  of  the  Roman  Dictatortihip  with  Poatumius, 
and  the  battle  itself,  at  least  on  this  occasion,  501  B.C. 

The  finrt  Dietatorsbip  and  time  of  the  battle  of 
HbB  lake.   The  Sabine  war  in  which  the  Claudian  refugees 

help  the  Komans  to  victory  (Dionysius,  5.  40),  is  separated 
from  the  Latin  one  by  more  than  half  a  book  of  Dionysius, 
including  a  strange  story  of  the  institution  of  the  oratio 
(Dionysius,  5.  47.  3),  until  the  war  is  closed  by  the  usual 

humble  suit  for  peace  on  the  part  of  the  enemy,  and  the 
triunipli  of  Sp.  Cassius  (id.  48.  3).    Then  follows  an  account 

Momnuien  (Msr.«  Hi.  p.  167,  n.  S):  babea  die  Hancbohiiflon  mik 

Bomae  tribus  una  et  trigirUa  laotae. 
»**  IHonysius,  7.  64;  8.  5 
*u»  Dio«  51,  19:  Msr.*  ii.  p.  96$. 
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of  the  defection^  of  the  Latins,  under  the  machinations  of 
Mamilius,  who  at  the  same  time  stirs  up  disafiection  in  Rome 
itself  (Dionysiufif  5. 50, 53) ;  the  suppression  of  an  impending 
revolt^  by  supematurally  prompted  infonnation,  for  the 
longwindedness  of  which  account  Dionysius  himself  apologises 
(id.  56) ;  the  siege  and  relief  of  Signia  (id.  57) ;  and  the 
final  outbreak  of  the  great  Latin  war,  a  detailed  list  being 
given  of  the  confederate  cities  (id.  61);  finally,  after  the 
usual  amount  of  speech-makings  the  appointment  of  Lartiufi 
as  the  nominal  first  Dictator  (id.  73,  75).  The  real  battle 
of  the  lake  Eegillus  occurs  two  years  later,  the  particulars 
being  much  the  same  as  those  given  by  Livy,  who  placed  it 
five  years  earlier,  501  b.c,^,  while  admitting  the  difficulty 
of  his  first  Dictator — a  yr lung  Valerius — and  the  probabilities 
'  in  favour  of  the  appointment  of  Lartius,  and  the  placing  of 
the  famous  battle,  by  some,  in  the  year  496  b.o.^^ 

On  whichever  of  the  two  dates  suggested  for  it  the 
battle  of  the  lake  Regillus,  if  it  ever  occurred,  was  fought, 

Dionyeius,  5.  53,  54,  and  passim  both  in  him  and  Livy.  If  it  were 
not  waste  of  time  to  moralise,  a  parallel  might  well  be  drawn  between  the 
overweening  conviction  of  the  Bomans,  as  to  the  obvious  duty  of  all  their 
neighboaiB  to  ohey  their  sapmmaoy,  and  that  of  m  otrtiin  modem  nation. 

livy,  2. 19.  The  irkioii,  howwret,  of  the  BioBomi  (only  vouohBafed 
to  the  dictator  PoBtnmiaB  and  hie  immediate  eiunnuidiiig),  with  their 
biiDgyng  the  nowe  to  Borne,  we  owe  to  Dionydua  alone  (6. 13),  who  by-the-hye 
gives  Se3rtu8  a  more  honourable  end  than  Maoanlay  does  (id.  12.  5).  I  do 
not  think  the  stately  dome"  promiaed  by  Sergius  the  High  Pontiff,  has  any 
connexion  with  the  temple  of  Mercury  mentioned  by  Livy,  2.  21,  27.  See 
Bum,  Rome  and  Campagna,  p.  298,  n.  4.  For  the  temple  actoaUy  TOwed 
by  Postumius  (Livy,  2.  20,  42)  see  Bum,  pp.  100,  101. 

i.e.  in  the  consulship  of  Postumius  and  Vcrginiua.  The  latter  is 
the  coliega  dubiae  fidei  hinted  at  in  T/i\^,  2.  18,  nec  quibus  consulibus  param 
creditum  sit,  quia  ex  factione  Tar(|Uinia  essent  (id  quoque  emm  traditur). 
For  this  use  of  quia  with,  the  subjunctive,  cp.  c.  21,  quia  coliega  dubiae 
fidei  fuerU,  and  see  §  14,  p.  440,  and  Boby  there  cited.  On  secundum 
giMW  in  the  same  oha|i.  of  livy,  Madvig*8  caution,  Emend.  Liv.  p»  58,  should 
be  noted. 
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the  formation  of  the  Claudian  gem  preceded  it  and  had 
nothing  to  do  with  it. 

The  Cliurtnmina^.  The  other  tribe  aboye  (p.  568) 
referred  to  is  distinguished  from  those  which  precede  it^  all 
of  which  bear  obviously  gentile  names,  by  being  clearly  con- 
nected with  a  place,  which  was,  as  late  as  171  B.C.  recognised 
as  part  of  the  old  Sabine  territory^.  This  fact  may  have  led 
to  the  confusion  which  I  have,  perhapfinmjustly,  attributed  to 
Mommsen  (above,  p.  558).  The  same  place  appears,  accord- 
ing to  Varro®^'  to  have  given  its  name  to  the  hrst  secession 
of  the  Pkbs,  which,  by  the  generally  xeoeiTed  tradition, 
took  place  to  an  eminence  beyond  the  Tiber,  not  so  far  as 
Crustumerium,  but  in  that  direction**. 

Now  it  is  true  that,  in  the  account  oi  this  Ciustumine 
secession,  as  Vaxro  calls  it,  there  is  no  mention  of  any  new 
distribution  of  land,  such  as  generally  accompanies  the 
formation  of  a  new  Tribe,  nor  of  any  such  formation  at  all. 
The  institution  of  Trihunm  must  be  conceived,  I  suppose, 
as  overshadowing  all  such  comparatively  unimportant 
matter!^.  The  common,  therefore,  of  the  Olustumine  or 
Crustumerian  Tribe  with  the  secession  is  a  mere  surnuse. 
And  yet  I  cannot  resist  the  temptation  to  follow  the  slight 
hint  furnished  by  Varro,  and  conclude  that  this  is  the  last 
of  the  old,  or  rather  the  beginning  of  the  new  series  of  Tribes, 
that  the  date  of  its  formation  is  the  year  of  the  seces^on. 

For  the  spelling  see  Msr.'  iii  p.  171,  n.  1. 

See  the  h  of  Ligafltinos  (171  B.C.),  Livy,  42.  34.  Sp.  Ligustinaa 
tlibus  Crustumioae  ex  ^abinis  sum  oriundus,  Quiritefl. 

Varro,  L.L.  5.  81.  Tribnui  plebei  faoti,  qui  plebon  defeDdfirant,  in 
aeoeuicme  Cnutomeriana. 

JAvj,  2.  32:  THtmji&aB,  t,  45,  ITpot  rt  irXifv(or  'Arinrmt  Dio^  fr.  IS.  0 
(Melber,  p.  43),  koXm^  rant  mcriXa^,  It  if  ugigtaeatij  3  milos  abort  of 
CrortanuriDnL  See  livy,  &  37  ad  finem. 

»■»  lAwyi  2«  33 :  Dionjaiiia,  3. 87, 88.  Hie  direct  object  of  the  seoeflsion  ia 
represented  by  both  aa  tke  Immediate  proteotioii  of  tbe  Plebeian  by  inviolable 
^ebeian  magiatratea. 

o.m.  36 
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and  its  constituents  are  the  revolting  Plebeians.  The 
graphic  story  of  the  secession  in  Livy  is  familiar  to  any 
leader  of  Roman  histofy.  In  the  longwisfded  but  olmously 
more  tnxthfol  aoeouat  of  Dionyaius,  the  brief  dictatorehip 
of  one  of  Livy's  moderate  liberals — ^the  Valerii — with  tke 
usual  military  success  (Livy,  2.  30)  is  as  we  have  seen  (p.  560) 
replaced  by  a  new  first  Roman  dictatorship,  in  the  person 
of  Titus  Larttus  (see  Livy,  2.  18)^  which  Dionyaus  makes 
tiie  oocadon  for  «  didactieal  disquisition  on  the  possibilitififl^ 
for  good  and  evil,  of  the  rule  of  one,  exemplified,  amonfpit 
other  things,  by  the  recent  case  of  Sulla^. 

But  theie  are  two  interesting  points  in  this  rather  dreaiy 
reading  of  which  I  have  given  an  abstract  above.  Fbst, 
the  genuine  first  dictatorship  of  Titus  Lartius,  with  Sp. 
Oassius  for  his  magister  equitum^\  is  clearly  a  fu^aie 
attempt  to  stave  ofi  the  impending  revolt  at  Borne  by  con- 
ciliation, not  a  pageant  to  overawe  the  recalcitrant  PlebMans, 
and  the  meusure  which  has  the  best  chance  of  attaining  this 
object  is  described  as  a  revival  of  the  best  of  the  mstitutions 
.  of  the  Commons'  King,  by  the  reestabhshment  of  a  correct 
Tegiflter,  which  apparently  had  hem  ne^ected  or  omitted^. 

Now,  there  is  no  popular  reform  in  a  mere  register :  this  is 
therefore  some  confirmation  of  the  vesting  of  land  in  plebeian 
owners,  which  is  suggested  above  (p.  506)  as  one  of  the  efiects 
of  Servius'  register. 

Second,  we  find  here  one  of  the  few  truthful  admissions, 
in  one  of  the  ever-recurring  Valerian  speeches,  of  the  straits 
<to  which  Rome  had  actually  been  reduced  m  the  war  with 

^  IHonyaiiui*  5.  76—17* 

^  Wliose  sabae^tient  oaveer  is  well  Imofwii,  livy,  2. 41 :  Blonysins,  8* 

76—82. 

Dionysias,  6.  75.  rb  Kpirtffrov  tQv  i/iro  Sepoufou  TvWtov  rod  SrjfiOTiKU' 
rdrov  paai\4(i)S. . .trpQrop  ivira^t  froirja-ai  'Pa'/m/otf  araffi  Ttfxif](rcii  xari  <pv\as 
ruv  piiov  h'fyKflv  vpoffyfio^yras  yvvaucwv  re  xai  ircUdon^  6y6fuiTa  Kal  iikiKlas 
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Poisona ;  and  of  thi^s^npagi  which  she  had  had  to  abandon. 


tliis  is^  as  Niebnhi'M  saw,  the  true  explanation  ot  Ltvy^s 

20  Tribes,  which  were  "made  up*'  to  21,  by  the  addition, 
it  is  submitted,  ot  the  Glustumina :  the  Claudia  was  already 
one  of  the  old  tribes,  and  the  Appins,  for  the  time  beings 
whether  the  original  Atta  dansus  or  not,  follows  Valerius 
in  the  Senatorial  debate  with  one  of  the  uncompromising 
speeches  systematically  attributed  to  this  family^.  On 
this  subject  I  shall  have  a  few  words  to  say  pres^tly.  At 
present  I  may  remark  that  the  view  of  Niebohr,  as  to  the  20 
Tribes,  is  supported  by  a  note  of  Miiller  on  Festus^. 

The  accompaniment  of  the  Grustumerian  secessioii  with 
a  distributicm  of  land  is,  as  has  been  said  (p.  £61)  a  mere 
surmise ;  but  it  may  possibly  be  indicated  in  the  irrelevant 
remark  of  Livy  about  Signia,  although  no  doubt  this  is  a 
post  of  some  importances^.  Mommsen,  I  may  add,  prefers  to 
connect  this  first  republican  settlement  of  the  number  of  the 
Tribes  with  the  law  of  Publilius  Volero  which  is  generally 
placed  in  the  year  471  B.C.  under  the  consulship  of  the  second 
Appius  Claudius  Begillensis,  the  decimator  of  his  fugitive 
army  (Livy,  2.  57). 

The  Claudii.  The  remarkable  family,  which  henceforth 
plays  so  considerable  a  part  in  the  history  of  Rome,  deserves 
some  note  here.  The  Claudian  gens,  we  are  told  by  Sueton- 
ius (see  note  315),  was  a  double  one,  the  plebeian  branch 
being  not  less  in  power  and  dignity  than  the  patrician. 

Dionysiiis,  5.  65,  cf.  2.  55,  and  above,  §  9,  n.  74. 

Ed.  bchmitz  (1870),  p.  131,  see  above,  pp.  513  sqq.    Mommsea  also 
(Tribug,  pp,  4,  5),  though  Aot  very  ciear^,  appears  to  accept  the  idea. 
^^■^  Di<:my8iu8,  6.  66. 

Festus,  F.  p.  233,  Pophilia.  An  neither  this  name  of  a  tribe,  nor 
Pinaria,  exiets  in  historical  times,  Mulirr  conject*ires  them  to  have  been 
araon^'  the  ten  ol  whose  tenitoiy  the  Komans  were  deprived  in  the  war 
with  Poreena. 

Remains  described  by  Burn,  Rome,  p.  xxiii.        also  Pionysius,  5.  d8. 


when  her  t«rriioiy  was 


ipied  by  the  Tnaoana^.  For 
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This  then  is  an  instance  of  a  plebeian  yens  being  formed  out 
of  dientes  (see  above,  §  5,  p.  157  and  §  1,  p.  268),  and  becoming 
sabsequently  independent,  for  it  is  possible,  from  the  history 
of  a  case  mentioned  by  Cicero^  that  there  was  no  love  lost 
between  the  branches.  The  Marcelli  were,  as  we  see  from 
this  lawsuit,  of  the  plebeian,  the  Nerones,  from  a  fact  stated 
by  Livy*^,  of  the  patrician  family. 

In  his  able  article  on  the  patrician  Claudii^  Hommsen, 
dwelling  more  particularly  on  its  two  leading  representatives 
in  the  histories  of  Livy  and  Dionysiiis,  the  Decemvir  and 
Appins  Glaadius  CaecnB,  both  men  of  mastezful  and  deter- 
mined character,  bnt  also  generally  on  the  vetus  and  imiia 
swperbia  attiih>uted  to  the  whole  family  by  these  historians, 
enumerates  the  many  contradictions  and  improbabilities  in 
their  aoconnts,  and  shews  that  the  true  character  to  be 
recognised  in  these  statesmen  is  that  of  patrician  BadicaL 
That  this  cliaracter  is  not  inconsistent  with  the  extreme  of 
aristocratic  kauleur  we  have  modern  instances  enough  to 
prove.  To  me  the  prominent  feature  in  the  family  is  rather 
that  of  great  ability  and  versatility^,  with  an  admixtore 
of  far-sighted  political  expediency  which  has  earned  for 
many  a  noted  politician  the  epithets  of  turn-coat  and 
renegade.  Politics,  in  fact,  rather  than  the  usual  Koman 
field  of  military  action,  are  the  sphere  of  the  Claudian  genius, 
of  which  Macaulay  makes  the  most  in  his  fine  lay  of 
Virginia^.    In  the  one  important  action  where  Livy  allows 

See  Cicero,  de  oratore,  1.  39.  176,  on  the  suit  between  tiie  Marcelli 
and  «lw  Claiidii  pfttriou.  Abm,  p.  118.  ^  lAvj,  27.  34^ 

^  Fonoliimgeii,  i.  pp.  287-^lS^ 

I  have  always  been  indined  to  oomMoi  this  leatme  in  tiie  portndt 
of  Oaeetis  with  the  eztzaordinaiy  epithet  eooleiEnd  on  him.  In  lepnte^  hy 
PompoDins,  J3Hg,  1.  2.  2.  36,  of  Centemmanus,  except  for  the  existenoe  of 
tiie  somewhat  similar  cognomm  at  the  same  family,  Gentho,  which  muflt  be 
otherwise  explained, 

"Though  the  great  housea  love  us  not,  &c."  Her  pathetic  story 
(the  troth  of  which  I  fear  X  am  heathen  enough  to  doubt),  is  appaientJy 
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a  Claudius  to  lise  to  the  usual  level  ol  a  Eomau  general  in 
war^  Mommsen  quaintly  accounts  for  the  vow  of  Appins 
to  Bellona,  by  saying  that  man  sometimes  pays  Ms  most 
devoted  homage  to  the  Deity  that  contemns  him^.  This 
same  Appius  is  however,  as  we  know,  lauded  by  Ciceio  for 
an  instance  of  the  wholesome  domestic  despotism  of  ancient 
times,  exercised  by  him,  in  his  extreme  old  age^,  in  which  also 
he  defeats  the  proposals  of  Cineas  the  eloquent  ambassador 
of  Pyrrhus^  by  his  oratory.  But  it  is  needless  to  accumulate 
instances  of  the  commanding  ability  of  this  gifted  family. 
The  peculiar  animus  against  them  evinced  by  the  historians 
is  attributed  by  Mommsen  to  some  one  source,  probably 
Licinius  Macer^^,  who  is  repeatedly  quoted  by  both  Livy 
and  DionysiuSi  though  the  former  at  least  is  quite  aware  of 
this  author's  tendency  to  exalt  his  own  family  at  the  expense 
of  others^^.  Other  sources  have  been  suggested^ ;  but  this 
digression  has  already  extended  to  too  great  length. 

aooepted  by  Momnunn,  and  aooounted  for  by  the  dd' Greek  notloD  of  the 
Denugogne  tamed  tjnnt.    MomnuwD,  EVneoh.  L  pp.  299,  900.  CL 
Sionysias,  6.  60.  Tcit  iHpoan^n  iK  fty/iM^^mcos  ^iforac 
»*•  livy,  10. 19. 
tM  Monunsm,  Forsoh.  i  p.  303. 

CScero,  de  Senectute,  11.  37, 
»"  Periocha,  Livy,  13 :  Plutarch,  Pyrrhus,  18, 19. 
^      Mommsen,  lo.  p.  316.   See  Teafiel  (Warr),  I  §  166,  pp.  231,  232. 
»«  Livy,  7.  9. 

I  was  formerly  inclined  to  credit  with  the  same  tendency  Claudius 
Quadrigariu8(Teuffel,  i.  §  loD),  who  may  have  been  a  member  of  the  plebeian 
branch.  Bat  of  this  I  have  no  good  evidence.  For  an  interesting  note  on 
tius  man,  and  liid  udual  tiiuiiame  "  Xhe  Jockey,"  see  Mommsen,  iTurdch.  iL 
p.  426. 
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Allboxd  Rom&n  legialation  generally,  in  teohnical  sense,  p.  566.  Earlj 
oonstitntional  law,  the  curiitte  system,  567.  Partioiilar  changes 
in,  attribut<^ii  to  Sorvius,  568.  General  legislation  attributed  to 
Romulus  and  Isuma,  570.  Begiae  leges,  ib.  Tullus,  571.  Ancua, 
572.  Servius,  573.  Linguistic  peculiarities  of  Megiae  leges,  574. 
Their  religious  aspect  and  doctrine  of  self-help,  576.  Not  merely 
a  BMfal  department  of  law,  ib.  Public  wrongs  first,  as  sins,  576. 
licxmnsen's  view,  ib.  £eoteric  rubric,  Arval  and  Salian  hymns, 
ik  SaoM  oliafMtir  i&  alleged  legialaUon  of  ^iuaa»  ete.,  577.  Lm 
of  tpolia  opima,  ib.  Otber  attributions  to  Ntunak  576.  Poroa 
praepidamea^  679.  Sabaeqiieiit  ponible  ntilisattoo*  ib.  Year  of 
movuxuDgD  680. 

Having  spoken  of  the  p^bable  elements  oi  the  Bonum 
State  as  it  was  origmally  formed,  or  formed  itself,  of  the 

developement  of  Roman  Sovereignty,  and  of  important 
changes  which  must  be  connected  with  the  name  of  Serving, 
I  oome  iasti  to  constder  the  alleged  legitlaUom  of  the  Royal 
period  generally,  and  the  individaal  enactments  attributed 
by  Roman  writers  to  the  different  Kings.  I  am  not  here 
referring  to  a  legislation  by  ordinance  or  proclamation  (which 
I  myself  think  historically  not  impossible),  connected  with 
what  I  beUeve  to  be  the  original  and  derivational  meaning 
of  the  w^ord  lex;  but  to  legislation  in  the  Roman  technical 
sense  indicated  by  Capito's  definition^.  A  kx,  according  to 
this  jurist,  is  a  general  command  of  the  pojndus  or  plebs,  on 
question  put  to  them  by  a  magistrate.  It  is  not  necessary 

1  GeUioQ,  10.  20.  2. 
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now  to  enter  into  the  subject  of  generality,  which  here, 
I  beUeve,  means  general  application  to  the  cases  of  all 
cidoMns^  The  point  at  present  to  be  considered  is  tlubi  ot 
questioik  foffmally  put  to,  and  accepted  by,  a  popular  aasen- 
h\y.  On  the  probability,  or  otherwise,  of  such  a  proceediiig, 
under  the  kings,  I  have  already  spoken  (§  10,  p.  382>;  §11» 
p*  389;  S  15>  p.  475)  and  wish  only  here  to  add  a  £ecw  wordi« 
partly  on  general  grounds,  partly  with  reference  to  the 
fiqpeeial  details  traditionally  predicated  of  it.  To  the  actual 
fragments  called  Regiae  leges  I  shall  come  later. 

fiarljr  oooortiliitioinal  law.  For  convenience  it  is 
uAoessary  to  use  the  modem  phrase  above  given.  But  thd^ 
term  eonstitutiona]  law  must  be  taken  in  a  mu(sh  wider  sense 
than  the  modern  one  foi^  eiiily  Rome,  where  what  we  should 
call  by  that  name  is  inextricably  connected  with  old  family 
law,  aad>  in  a  very  prominent  degree^  with  reMgion.  Prol^ 
aUy  all  the  matter  to  which  I- refer  might  be  brought  undoir 
the  head  of  Personal  Law.  but  that  expression  again  would 
have  to  be  taken  in  a  wide  sense^  and  the  distinction  of  it  into 
Fublie  and  Private  would  be  impossible. 

I  have  spoken  suffieioitly  above  (§  4)  upon  the  improba- 
bility of  legislation,  in  any  sense  of  the  word,  being  origmated 
upon  the  ancient  institutions  attributed  to  Romulus  or  other 
oi  the  early  kings^  but  oif  the  possilHlity  that  a  utilisation^ 
and  to  scone  extent  a  reorganisalion,  of  preexisting  elemints, 
under  a  gradually  formed  Sovereign  power,  may  quite  con- 
ceivably have  taken  place.  In  this  I  myself  am  incUned  to 
believe^  r^arding  it  as  the  substitution  of  a  social  or  religious 
local  grouping  for  the  small  individual  setttonents  of  an 
invading  Host,  the  latter  resembling  those  of  the  Saxon 
conquerors  of  our  own  land.  And,  while  I  consider  the 
original  units  to  be  seli-iormed^  not  created  ab  extra,  on  the 
other  hand  I  think  the  arrangement  ov  redistribution  of  thm 

'   '  Practical  Jumprudeocey  pp.  11I»  112. 

y 
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does  bear  the  impress  of  some  individual  mind,  though  it 
does  not  necessarily  postulate  anything  like  an  act  of  delibe- 
late  legislation.  The  Cuiiate  system,  with  its  artificial  triads, 
is  the  result  of  a  combination  of  two  slightly  different  national 
constituents,  united  by  the  intervention  of  a  tiiird — a  result 
springing  rather  from  circumstances  than  from  any  very 
definite  design.  In  this  respect  it  difEers  from  the  later 
system,  which  I  come  next  to  disenss. 

The  constitutional  reforms  attributed  to  Servius 
Tulliufl  are  generally  represented  as  matter  of  express  legu- 
latum :  but  it  may  be  questioned  whether  they  cannot  in  great 
part  be  traced  to  regulations  made  by  an  administrative 
authority  (§  16,  p.  536).  Curiously  enough  there  is  little  or 
nothing  quoted  mrbatwi,  as  coming  from  Servius  in  the  shape 
of  law,  except  an  obvious  reference  to  the  crime  by  which  he  is 
said  to  have  perished  (ib.  p.  638).  The  part  of  the  reputed 
Servian  system  really  attributable  to  him  was,  I  take  it, 
merely  a  register  of  landed  property  and  its  appurtenances 
with  a  view  to  a  muster  or  array  for  military  purposes,  and 
a  partial  levy  of  the  more  considerable  landed  proprietors  as 
a  militia.  Its  political  aspects  as  an  assembly,  and  its 
developement  into  a  system  of  plural  classes  are  probably 
later  than  the  regal  period.  A  solemn  form^ — mancipation — 
was  undoubtedly  required  for  any  transfer  of  the  registered 
property,  and  out  of  this  there  grew,  as  we  shall  see  when  we 
come  to  the  Twelve  Tables,  methods  of  Trust,  Contract  and 
Testament  which  are  an  important  part  of  Private  Property 
Law.  But  whether  these  were  any  part  of  the  original 
design  may  be  questioned. 

Outside  the  general  constituent  law  of  Servius,  a  number 
of  miscellaneous  provisions  attributed  to  him  have  been 
mentioned  above  (§  16,  p.  637)  all  bearing  a  suspicious  re- 
semblance to  later  reforms,  and  most  of  them  capable  of  being 
resolved  into  simple  matter  of  administration. 
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The  alleged  making  of  laws  by  TulUus,   which  even  the 

Kings  were  to  oj^ey^/'  stands  rather  by  itself,  and  may 
represent  a  public  proclamation  allowing  a  right  of  appeal 
from  certain  capital  sentencee^.  And  generally^  although  we 
cannot  attribute  to  Servius  what  is  here  considered  to  be  the 
work  of  the  founder  of  the  Tarquinian  dynasty,  i.e.  the 
iniliaiion  of  a  compromise  between  a  privileged  and  an  un- 
privileged race^  we  can  certainly  perceive  signs  of  a  great 
advance  in  the  same  direction,  by  a  mediator,  of  somewhat 
questionable  title,  who  does  not  secure  his  own  parvenu 
headship  without  some  sacrihce  of  prerogative.  Possibly 
the  commentaries  of  Servius^  of  which  Livy  speaks^  may 
not  have  been  entirely  fabulous.  A  draft  of  further  reforms, 
intended  to  be  carried  out  by  the  administrative,  is  just 
conceivable,  all  of  which  would  naturally  come  to  an  end  in 
the  undoubted  tyranny  with  which  the  royal  period  closes. 

As  to  the  ^'some  fifty"  statutes  passed  by  Servius,  before 
the  curiae,  on  contracts  and  wrongs^  the  amount  and  part 
of  the  subject-matter  is  suspicious,  as  is  (see  §  10,  p.  382)  the 
act  of  formal  legislation  generally.  But  it  is  by  no  means 
impossible  that  a  modified  edition  of  certain  existing  rules, 
bearinp;  at  any  rate  on  delict,  was  published  by  the  reforming 
King^  on  tablets  or  columns,  which  were  destroyed  by  ins 
successor'. 

Of  obligation  ex  contractu  in  this  early  period  we  know 

nothing  definite.  An  old  form  of  promise  sanctioned  by 
moral  or  religious  penalties  only  (sponsio)  may  have  existed ; 
as  also  engagements  on  oath;  but  we  cannot  assert  any 

*  Tadtfo*,  Ann.  S.  26. 

*  Jb  TidlaB*  aUowanoe  or  suggestion  of  appeal  in  tbe  ease  of  HoiatiitSy 
livy,  1.  26.  8,  dne  to  any  ooofosum  witii  tlus  ordinanoe  of  Servius  Tvttiiist 
See  B.  R.  L.  p.  66. 

*  livy,  1.  60  and  §  16,  p.  637. 

*  Dionysius,  4.  13.  (mtra  r<H>r  vhiMvt  ro^t  re  trwaWaKTun^  lad  rodt  W€fiL 
r&v  iSiKTjfjidTutir  ix9ic^tt(r9  reus  ^tdrpcus  •  ttccw  di  vtpr/^Kwrd  ww  /udWra  rbw 
dpt$tU»  ic.r.X.  *  id.  4. 43. 
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attMilar  magistenal  recognition  oi  such  obligations  until  the 
tete  date  of  S26  b.c.  The  occaakni  refemd  to  is  ike  aeqnd 

to  the  abolition  of  personal  nexw,  a  remarkaUe  speeiM  o£ 
bond,  which  appears  to  have  been  developed  in  practice  at 
aome  time  posterior  to  the  Servian  adoption  oi  mandpium^ 
and  prior  to  tbo  legiolation  oi  the  Twelve  Tables,  under  wiiiek 
its  considmitioii  properly  Mis. 

The  subject  of  early  legislation,  dignified  with  such  names 
as  Bomulus  and  Numa,  has  been  repeatedly  recognised  as  an 
impEobabiHty  amountuig  to  impossibiUtj.  We  ean  onlj  see 
here^  particularly  in  the  institutions  ol  Family  Law,  the 
customs  of  two  or  three  (originaily  peihaps  only  two)  tribal 
unions  coalescing  into  a  State,  under  Headships  iirst  religious,, 
ultimately  secular.  The  earliest  rules  oi  pcraofcice  which  it  ia 
found  neeessary  to  formulate  are  tlKm  which  deal  with 
wroncrs,  or  crimes,  as  sins.  This  is  apparent  when  we  come 
to  deal  with,  the  actual  fragments  of  the  Regiae  leges.  The 
alleged  details  of  Boyal  i^slation  generally  haye  been 
already  briefly  noticed  in  tlie  sketoh  oi  the  de\rek>peinent  of 
Sovereignty,  §§  13,  14, 15. 

Regiae  leges.  I  come  now  to  actual  quotations  of 
lege$  said  to  have  been  passed  by  this  or  that  King.  I  am 
of  coorae  speaking  of  fragments  which  have  tlie  aspect  of 
genuine  antiques  not  of  obvious  fabrications  like  tlKMW  in 
Cicero,  de  le^bos.  With  regard  to  these  fragments  the 
questions  arise  (1)  what  is  their  real  age ;  (2)  what  is  the  mode 
or  fmn  of  legislation,  if  of  legislation  at  ali»  to  which  they* 
belong. 

As  to  age,  the  reputed  royal  authors  of  several  fragments 
no  doubt  prove  that  the  Koman  writers  of  the  later  Republic 
believed  them  to  date  from  a  time  anterior  to  the  earliest 
form  of  that  constitution.   With  regard,  in  particular,  to  the 

institutions  represented  as  coming  from  Romulus,  while 
I  must  continue  to  take  the  personality  of  this  epouymou& 
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hero  as  a  fiction,  I  consider,  as  has  been  said  already,  that 
their  attribution  to  him  is  primd  fade  strong  evidence  of  a 
pdmeral  antiquity  (§  1,  p.  9). 

The  sabject-mattflF  of  the  Re^iae  leges  in  general  affords 
to  my  mind  a  stronfz  presumpti  ve  evidence  for  their  antiquity. 
With  the  exception  oi  the  rule  on  perdudho,  which,  there  is 
fairly  good  reason  to  put  kte  in  the  regal  period,  all  our 
fragments  have  a  clearly  religious  character  and  that  of  a 
somewhat  barbarous  and  archaic  rehgiou.  Nor  is  this 
character  entirely  wanting  in  the  excepted  case  itself.  This 
particular  argument,  I  admit,  loses  its  force  with  those  who 
consider  that  we  have  only  the  remains  of  one  part  of  the 
regal  system  of  law.  But  thia  is  a  view  to  which  I  hope  to 
shew  that  exception  may  be  justly  taken. 

As  to  any  telatiffe  priority,  because  one  rule  has  been 
fathered  on  Bomulus  or  Tatius  and  another  on  TuUus,  and  the 
hke,  it  18,  of  course,  unsafe  to  place  reliance  upon  an  assign- 
ment which  may  be  accounted  for  on  intrinsic  grounds. 

The  particular  attribution  of  so  much  to  Numa,  who  is^ 
if  possible,  more  legendary  and  typical  than  Romulus  him* 
aeli,  IS  a  combined  result  of  subject-matter  and  literary 
source.  The  comparatiyeiy  uniform  character  of  these  frag- 
ments, and  the  accompanying  legends,  I  take  as  genezal 
evidence  of  that  stage  in  the  developement  of  sovereignty 
which  we  may  call  the  Priest-head  as  distinguished  from  the 
mere  chieftain  typihed  by  Bomulus,  who  is  probably  re- 
sponsible for  the  traces  of  an  older  mihtary  order  which 
precedes  even  the  Coriate  system  (see  §§  12,  14).  As  to 
literary  source,  see  Sources,  p.  SI. 

On  the  somewhat  conventional  personality  attributed  to 
tiie  third  King  I  have  httle  to  say  except  that  the  legendary 
tnatment  of  the  law*'  of  perdneUio  as  prior  to  Tullus  (who 
quotes  and  interprets  it),  in  the  story  of  Horatius,  seems  to 
me  to  separate  tl^e  whole  subject  much  too  iar  ixom  the 
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Valerian  constitution  which  is  placed  by  our  authorities  at 

the  beginniug  of  the  republic.  There  may  also  possibly  be 
some  confusion  between  Tullus  and  TuUius.  But  I  am  pre- 
pared on  the  whole  to  revoke  the  opinion  previously  expressed 
in  my  Early  Roman  Law  (p.  64)  and,  in  agreement  with 
Cicero^,  to  place  the  procedure  on  'perdyellio  altogether  rather 
in  the  reign  of  the  tTraumcal  last  King.  I  shall  however 
speak  further  of  this  below  (§  19). 

Ancus  would  scarcely  need  mention,  but  for  the  story  of 
this  monarch's  piihlishing  part  of  the  reliorious  regulations 
due  to  his  predecessor  Numa.  On  the  genealogy  of  the  lus 
Papirianum  and  the  stories  of  original  publication  connected 
with  it,  I  have  spoken  elsewhere^. 

In  the  case  of  the  three  successors  of  Eomulus  generally 
I  do  not  absolutely  deny  their  historical  possibility  in  spite 
of  the  preposterous  length  of  such  a  succession  of  reigns  and 
the  occasional  introduction  of  a  miraculous  elem^t.  But, 
considering  the  obviously  fictitious  appropriation  of  these 
heroes,  as  ancestors,  by  successful  plebeian  families  in 
historical  times.  I  am  now  less  disposed  to  regard  them  as 
possible  early  chieftains  (E.B.L.  pp.  54 — 58)  than  as  inven- 
tions of  romance  or  heraldry,  perhaps  indicating  traditional 
alternations  of  predominance  between  two  imperfectly 
associated  tribal  groups. 

An  attempt  at  the  more  complete  welding  together  of 
these  two  groups,  is  clearly  connected,  to  my  mind, 
with  the  attainment  of  a  genuine  Sovereignty  by  the  great 
Etruscan  family  with  which  the  regal  period  closes.  The 
regularity  of  the  Curiate  system  necessarily  presupposes  the 
working  of  some  individual  mind,  and  there  is  none  more 
likely  than  the  head  of  the  third  contingent,  called  in  evidently 
as  peace-maker.   I  come  to  this  conclusion  in  spite  of  the 

'  Pro  Babirio  perd.  reo,  4.  13.  See  Donaldson,  Varronianus*,  o.  vi.  §  5. 
*  Souraai,  S 1.  Ptoo.  8oo.  Ant.  ZTiii.  pp.  406  tqq. 
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evident  fables  connected  with  the  names  ot  Lucumo  and 
Tanaquil. 

As  to  the  authoT  of  the  Servian  reform  there  is  such  a 

persistent  and  peculiar  character  in  the  traditions  and  practice 
connected  with  his  name,  that  it  is  dilhcuit  to  avoid  recog- 
nising in  him  a  real  personality  in  spite  of  the  stories  of  super- 
human descent,  which  probably  arose  in  part  from  his 
traditional  name. 

I  take  Servius,  of  course,  to  be  a  bona  fide  member,  though 
perhaps  irregular  in  point  of  origin,  of  the  Tarquinian  family. 
The  splendour  and  ultimate  tyranny  of  that  race,  which  have 
left  their  mark  on  Rome  to  this  day,  have  parallels  enough 
in  early  national  histories,  and  the  narrative  of  the  outrage, 
which  brings  about  their  fall,  barring  some  contradictions  in 
the  personality  of*  Brutus,  has  mucbless  improbability  about 
it  than  the  later  and  more  pathetic  tale  of  Appius  and  Virginia. 

In  mode  of  expression,  apart  from  the  archaism  sub- 
sequently referred  to,  the  fragments  of  the  Begiae  leges  do 
not  differ  much  from  those  of  the  Twelve  Tables.  They  are 
•'general  commands,"  to  use  Austin's  phrase,  rules  of  coiiduct 
laid  down  in  a  directly  imperative  manner.  In  spite  of  this, 
it  may  be  doubted  whether  they  were  not,  in  their  remotest 
origin,  rather  memoranda  for  the  priest  or  judge  than  laws 
published  for  the  guidance  of  the  people.  The  semi-metrical 
form  of  several  fragmentary  quotations  points  I  think  to  a 
primeval  state  of  things  in  which  the  tribal  feeling  inter- 
preted or  developed  by  a  chief  priest  had  to  be  orally  recorded 
or  handed  down  within  the  hierarchy.  And  it  was  natural 
that  the  old  fashion  of  a  metrical  run  should  be  retained  even 
when  its  original  necessity  had  passed  away,  as  in  the  formula 
of  perduellio,  which  may  be  comparatively  late,  or  the  Salian 
hymn  which  may  be  even  later^®. 

^  Is  the  whole  story  of  the  "shield  that  fell  from  Heaven"  a  pious  fraud, 
intended  to  overoome  the  reluctance  to  change  the  old  national  armature 
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Llaguistic  peculiarities.  Of  much  greater  weight 
than  any  allied  legislator  is  the  intrimic  evidence,  as  to 
ttge,  to  be  gathered  from  the  fragmentB  themaelyes,  their 
imgniitic  peonliaritiefl,  their  subject-matter  and  ^nmr  mis- 
doubted literary  source.  With  regard  to  Q  r  ci  ni  iii  <i  ti  cal 
inflexion,  we  hud  in  the  laws  attributed  to  the  Kings,  two 
inetances  of  early  Indo-Oermanic  tenninatione — ^finai  d  in 
3rd  sing,  imperative,  and  final  s  in  nom.  sing,  of  a  declension 
• — all  hut  unique  in  Latin,  and  absent  from  our  remnants  of  the 
Twelve  Tables^^.  I  do  not  wish  to  press  this  argument  for 
more  than  it  is  worth.  We  cannot  say  that  these  terminationB 
were  obsolete  when  the  Decemviral  laws  were  originally  com* 
piled.  These  latter,  however,  being  in  practical  use,  might 
naturally  be  altered  to  a  more  modern  linguistic  form  than 
that  of  their  date  of  pubiicatioii  or  enactment,  at  least  after 
the  first  Tables  "  were  destroyed.  The laws  of  the  Kings/* 
whether  preserved  by  copy  or  handed  down  by  oral  tradition, 
remained  unaltered,  which  fact  is,  in  itself,  an  argument  for 
their  venerable  and  antique  character.  So  in  our  own  time 
and  country  we  find,  in  old  phrases  and  formularies,  par- 
ticularly of  a  religious  character,  an  archaic  orthography 
sometimes  retained  with  an  instructive  reverence^*.    So  in 

for  the  more  efEective  equij)ment  of  the  phalanx,  borrowed  frora  the  Greek? 
Dionysiiis,  2.  70,  somewhat  confuses  the  shapes  of  the  ttAtt;  O^Kta  and 
the  Ovpeds.  The  Amilia  represented  on  tl)o  well-known  Florentine  gem 
(Daremberg  et  Saglio,  iv.  p.  1020)  certainly  resemble  the  latter  rather  than 
the  round  target,  eee  §  10,  p.  493. 

The  final  d  of  the  3rd  sing,  imperative  (Festua,  F.  p.  230,  ^lorare)  m  an 
antiquity  me  in  Latin,  though  instamoes  are  loand  in  the  Oscan  estud, 
faOud,  Ueaud  of  the  Baatine  tablet,  and  in  the  inaofiptlim  on  the  dppw  in  the 
Foi!nm(aLL.  i.p.86S).  Cotmun^l  p.  2M)  qwtM  mtr  9m  BeiapM 
from  a  L  L.  L  p.  813.  Ct  the  Vedic  lof^pololCTf^^w),  Bopp,  Gomp.  Oiain.  (tE, 
1845),  §  470*  The  other  quotation  in  the  iame  passage  of  FeBtns,  it  will  be 
observed,  wants  the  d,  as  do  the  impecatives  of  the  XII.  The  finihl  •  of  the 
nominative  of  the  first  declension,  occurring  in  pcrnddoB  (Feetos,  P.  p.  221^ 
Parrici),  is  not  found  in  the  XII,  and  only  that  I  am  aware  of  in  one  other 
word.  hosHcapa9,  alato  from  Festiis,  P.  p.  102.    8e^  Cor?i9en,  i.  p.  285. 

"  Kg^  an  hone,  an  hondred,  a  penj  4o.  in  our  iiiUet  and  ^rayer-bo<kka. 
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the  Papirian  inscription^**  (as  I  venture  to  call  it)  we  have 
a  possible  ustance  of  the  sftme  hnal  d  in  the  imperative 
etitod,  and  piobaUy  a  ytexj  ancient  piedeoeam  of  mobt 
(saeros)  (see  Corssen^,  ii.  p.  592  and  rtArus^  i.  p.  49).  That 
esed  may  «  erit  (ib.),  in  the  face  of  Corssen,  iL  pp,  728,  729, 
I  acarceij  dare  to  suggest. 

Ballgioias  aqaaet  and  dooM&e  of  flelf-help.  But 
the  most  prominent  features  in  the  oldest  legal  institutions  of 
Rome  are:  on  the  one  hand  their  general  religious  aspect 
(including  special  recognition  of  the  monandious  and  mono- 
gynous  family) ;  on  the  othor  their  eztenaive  and  express 
admission  of  the  principle  of  sdf-help,  as  it  is  called,  for  the 
assei-tion  of  right  and  the  redress  of  wrong  (the  latter  clearly 
including  the  exaction  of  revenge). 

Not  merely  a  saoral  deparlimant^    The  religious 
aspect  referred  to  is,  as  it  appears  to  me,  insufficiently 
aciinuvviedged  by  certain  modern  writers  on  Koman  law. 
Jhering^  supposes  the  line  between  divine  and  human 
ordinanoe,  ffevfU^  and  vofto^,  to  have  been  only  drawn,  for 
Greece,  within  historical  times;  while,  at  Rome,  he  holds 
fas  and  jus  to  have  been  distinctly  separated,  from  a  period 
absolutely  primeval.   In  accordance  with  the  same  view, 
I  think  it  is  at  least  suggested,  by  good  writers,  not  merely 
that  the  Re^tae  leges  represent  only  a  jw*  sacrum,  but  that 
there  must  have  been,  beside  them,  an  independent  body  of 
secular  ordinances  or  rules  of  practice^^.   Of  such  ordinances, 
however,  ^re  is  tittle  or  no  trace.   Rules  of  practice  may 
have  been  developed  and  preserved,  in  the  regal  period,  on 
secular  matters :  but  I  cannot  find  any  recorded  or  published 
ordinances,  until  just  before  the  close  of  that  period,  on  any 
hat  sacral  or  semi-saeral  matters  (see  below,  on  ferimeliio). 

^  Brans^,  i.  p.  14.    See,  however,  Skutsch,  cited  ib.  p.  15. 

*•  Jhenng»  i.  p.  266 :  on  fas  and  jus  aee  my  Jurisprudence,  i.  p.  2£>8. 

M  See  Muirhekd,  pp.  17, 18,  cf.  21. 
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Pablle  wrongs  firsfty  as  sIhb.    To  consider  more 

closely  the  scope  of  the  earlier  Regiae  leges :  they  deal  mainly, 
if  not  exclusively,  with  wrongs  or  ofiences.  As  I  understand 
Mommsen,  he  holds  that  there  most  probably  was,  in  i^al 
times,  a  distinction  between  offences  against  the  community 
and  against  the  gods  of  the  commtmity,  but  that  these  were 
confused  because  the  prosecution  of  them  lay  in  the  same 
hands — those  of  the  King^^. 

I  venture,  on  the  other  hand,  to  suggest  that  this  is  prob- 
ably only  true  of  the  time  of  Superbus,  or  the  Tarquins 
generally,  and  that  in  the  oldest  formulated  rules  of  Koman 
law  we  have  the  hrst  conception  of  a  public  o£Eence  in  the 
shape  of  wn :  that  we  may  trace  a  subsequent  utilisation  or 
developement  of  religious  obligation  or  penalty  to  cases  not 
connected,  at  least  directly,  with  religion :  that,  in  fact,  the 
earhest  formulated  Koman  law,  which  is  that  of  public 
wrongs,  belongs  to  both  the  departm^ts  of  /(m  and  oijua, 

Ooing  more  closely  into  the  matter,  Mommsen  speaks,  in 
his  History^®,  of  the  Pontiffs  fixing  and  promulgating  the 
general  exoteric  precepts  of  ritual  wiuch  were  known  under 
the  name  of  the  Koyal  laws. 

I  have  spoken,  elsewhere^^,  of  the  exoteric  character  of 
some  of  these  fragments,  and  the  necessity  for  their  publica- 
tion: but  I  certainly  think,  with  due  submission,  that  very 
striking  points  in  them  must  be  ignored,  before  they  can  be 
described  as  barely  ^*  precepts  of  ritual."  Some,  no  doubt, 
are  little  more,  but  others  have  sanctions  of  the  most  tremen- 
dous character,  perfectly  different  from  the  hrutum  fulmen 
of  a  modern  ecclesiastical  sentence,  and  far  exceeding  the 
n^ative  penalty  of  mere  excommunication. 

Esoteric  rabrie.  I  leave  out  of  the  question  mere 
ceremonial  formulas  of  which  we  have  two,  one  of  undoubted 

»  Mar.*  ii  pp.  42, 44»  46,  GO.       »  WbL  (BiokBon,  1901),iL.p.  112. 

»  juriap.  i.  p.  aoe. 
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tke  other  of  aojaiewhat  q^uestkmable  aotiquity.  The  Litanies 
of  the  Arval  aiid  SaEan  guilda  axe  interestiii^  as  bemg  prob- 
ablj^  until  the  reoent  disooveiy  in  the  Roman  Forum,  the 

oldest  specimens  of  Latin  extant.  The  Arval  inscription  ia 
well  jknown.  It  is  given  in  C.  I.  L.  and  at  the  end  oi  Ereund's 
Lexicon.  On  the  jnobably  unaltered  condition  of  the  ancient 
ctmmen  see  Donaldson's  Vaizonianus*^  p.  232.  I  do  not  vouch 
for  his  translation  of  individual  words.  Only,  as  to  the 
general  form,  I  have  this  to  say.  What  imperatives  occur, 
aie  merely  mbricai  directions  for  the  officiating  brethren  or 
pirayers  to  a  Deity.  They  are  purely  esoteric,  and  no  intention 
of  legislating  is  to  be  thoiisfht  of.  The  same  is  the  case  with 
the  fragment  oi  the  balian  hymn  given  in  Yarraji  L.  L.  7. 27, 
which  may  be  more  modem^^. 

Alleged  legislation  of  Numa,  Sso,  So,  too,  in  what 
is  called  an  ordinance of  Numa,  that  the  priests  are  to  liave 
their  hair  cut  with  bronze,  not  steel,  scissors,  we  have  smiply 
a  glimpse  into  barbarous  times,  with  which  we  may  compare 
the  pr^iistoric  stone  knife  in  Early  Hebrew  circumcision^. 
No  lex  or  ordinance  seems  even  to  be  alleged  in  the  story  from 
the  Im  Papirianum  of  the  meiisa  in  the  temple  oi  Juna 
Populonia  serving  for  an  altar^. 

L«  of  spolia  opima.  In  the  same  esoteric  class  must 
also  be  placed  the  lex  of  the  spolia  opima  attributed  by  Yarro 
to  Numa  and  said  to  be  embodied  in  the  Pontifical  Books^. 
This  lex  specifies  propheticaUy  the  sacrifice  to  be  made,  and 
the  scale  of  reward  to  be  given  for  the  three  several  occasions 
on  which  a  Eoman  general  or  a  soldier  under  his  command 

^  See  §  6,  p.  236  and  §  10,  p.  366. 

^®  Kal  TOVTO  di  rph^  rov  Noi'/ia  S  lar  id  f  it  at  w(tt€  roi)$  leput  x^X«a?f 
nf/a\l<riv  dW  ou  aidrjpais  d7roKfAp€<r0ai.  Bee  l^duM^  de  JuenfiibiUy  X.31a  quoted 
in  Brims',  p.  9,  from  Wiiasch. 

»  See  Exodua  4.  24—26. 

*^  Macrobius,  3.  11.  5,  6. 

See  the  long  note  in  FestuB,  F.  pp.  186,  189,  Opima  (Miilitar).    As  to 
the  genuineness  of  the  lex,  see  Mommsen,  Miinzw.  pp.  174,  175. 

c.  in.  37 
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ohouid  take  tlie  spoils  of  the  general  of  the  enemy.  It  is 
aeaicely  necessaiy  to  go  into  an  account  of  the  fiist  two-- 
Bomnlns*  capture  of  the  9poUa  from  Acron  {lAvy,  1.  10): 

Cornelius  Cossus  from  Lar  Tolumnius  (Livy,  4.  20, 32).  The 
"only  begetter"  of  these  stories  is  no  doubt  that  M.  Claudius 
Marcellus  who^  in  the  year  196  B.C.,  is  asserted  by  Plutarch 
and  Floras  to  have  gained  a  similar  victory  oyer  Britomarus 
or  Viridomarns,  King  of  the  Gallic  Insubres^.  This  was 
no  doubt  a  genuine  exploit^.  How  far  there  may  have 
been  some  vague  anticipatory  direction  in  the  sacred  record, 
or  whether  the  whole  thing  was  got  up  for  the  visit  of 
Augustus,  accompanied  no  doubt,  by  the  young  Marcellus, 
we  may  doubt^.  T  only  quote  the  lex  as  a  specimen  of  the 
aoit  of  esoteric  memorandum  which  actually  was  handed 
down  from  old  times. 

Other  attributiona  to  Noma.  More  purely  religions 
directions  are  those  attributed  to  Numa  by  Pliny^ — that  no 
one  should  ofier,  m  sacrifice,  fish  without  scales,  or  sprinkle 
a  funeral  pjrre  with  wine,  or  make  libation  with  wine  from  an 
impruned  vine.  These  prohibitions  are  considered  by  our 
authority  as  made  in  the  interest  of  economy  and  good 
husbandry,  in  which  last  pomt  of  view  we  may  compare  a 
eurious  rule  in  the  ^*  leges  of  the  Laurentes  "  cited  by  Festus^', 
that  one  may  not  take  an  armful  of  another's  apples. 

The  original  motive  was  rather  to  avoid  incurring  the 
anger  of  Heaven  by  irregular  or  improper  proceedings.  This 
is  clearly  the  principle  of  the  following  prohibitions  quoted 
abo  from  the  laws  of  Numa,  and  purporting  to  be  in  the 
original  words.     Let  not  a  peOex  touch  the  altar  of  Juno : 

^  rivteioh,  3£aroeUiu,  S:  floroa,  1. 20. 6. 

See  Livy»  33.  37  and  ilefii  Tnumpk,  A.ir.o.  vumi  (OlLL.  i  p.  469 

and  n  ote  on  p.  463). 

Of.  Livy,  4.  32  and  VirgU,  Aen.  6.  S61-^S84. 
Pliny,  H.N.  14.  12.  88;  32.  2.  20. 
Testus,  p.  p.  4,  Armiiai  aee  Miiller's  note. 
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if  she  touch  it,  let  her  with  loosened  hair  sacrifice  to  Juno  a 
she-lamb^."  ^'li  the  lightning  of  Jove  hath  killed  a  man, 
let  him  not  be  raised  above  the  knees  (of  his  bearers)"  and 
otherwise  "  If  a  man  hath  been  killed  by  lightning,  no  funeral 
rites  should  be  performed  for  him^^'*  So  a  man  who  had 
hanged  himself^  was  to  be  east  out  imburied — a  role  however  ^ 
referred  by  our  informant  to  the  Pontifical  Books  generally, 
not  to  any  royal  legislator**.  I  may  add,  though  the  con- 
nexion is  slight,  and  no  lex  is  referred  to^  the  strange  com- 
pensatory sacrifice  of  the  porea  praeddanea  to  be  made  to 
Ceres  when  the  clod  of  earth  due  to  the  obsequies  of  a  burnt 
body  had  not  been  duly  rendered*^. 

The  fragments  recently  quoted,  the  nature  of  which  points 
clearly  to  their  source — in  the  memoranda  of  a  priesthood — 
are  rather  maxims  than  laws;  statements  of  the  religious 
feeling  and  sentiment  current  upon  the  matters  to  which  they 
vef er,  and  have  scarcely  a  more  authoritative  aspect  thw 
those  curious  prohibitions  which  occur  in  the  latter  part  of 
Hesiod's  Works  and  Days.  Express  sanction  there  is  none, 
but  some  minor  degree  of  expiation  is  occasionally  pre- 
scribed^. A  practical  sanction  did  of  course  operate^  partly 
in  fear  of  divine  displeasure  if  the  rule  were  violated  and  the 
customary  expiation  not  made,  more  in  reluctance  to  incur 
the  disapproval^  and  lose  the  religious  fellowship,  of  those 
among  whom  one  fives.  On  all  these  grounds  publicatiou 
seems  reasonable  and  likely  on  such  rules,  but  not  enactment. 

It  is,  however,  not  impossible  that  some  of  the  prohibitions 
originally  dictated  by  purely  religious  feeling  may  have  come, 

«  Festus,  P.  p.  222.  PeBicw.  "  id.  F.  p.  178,  Occwttm. 

»^  Servius  ad  Aen.  12.  603.    See  C.  I.  L.  i.  p.  1418. 

Festus,  P.  p.  223,  Praecidanea;  cf.  id.  F.  218  and  Varro,  L.  L.  5.  23. 
I  think,  however,  such  a  piaculum  would  have  had  to  be  invented,  ex 
Tulli  regis  legiboB,  by  a  complaisant  Pontificate,  for  the  marriajj^o  of  Uncle 
And  Niece,  Tacitus,  Ann.  12.  S.    The  idea,  says  Tacitua,  o£  hunting  up 
penaitieti  and  ejLpiationa  for  incest,  in  the  time  of  Claudius  I 

37—2 
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in  kter  timeity  to  do  dut/,  by  foimai  eoActmieaDit,  either  as 
suB^iiaiy  or  samtnj  lowe^  «r  ag  minor  regalstiaiui  for 
pabUc  or^r  and  deeenej*  Tkb  eertainly  appears  to  be  tbe 

case  with  much  of  tke  burial  law  of  the  Twelve  Tablea 
(Tab.  X). 

Tbm  aia  m  partkolaf  aevaial  alleged  sogukatioaBi^  of 
wUeh  the  origina)  worda  are  not  quoted^  attribated  mainl  j 

to  the  legislation  of  Nnma.  It  may  possibly  be  suspected 
that  some  of  these  were  later  Senatorial  ordinances^  dignified 
witb  ttbat  bonoored  name*  For  inatanoe,  in  the  fwmd  of 
mourning,  aaid  to  hatre  been  limited  by  loim^,  a  fnr^or 
limitation  was  found  necessary,  at  least  for  a  time,  after  the 
disaster  of  Cannae**.  It  is  argued  by  Paulus,  or  PomponiiiS^ 
that  the  year  referred  to,  in  the  original  limit  of  mourning,  was 
one  of  ten  months,  which  may  gire  a  reason  for  connezion  of 
the  rule  with  Numa,  who  ultimately,  according  to  legend, 
added  the  two  others^.  The  resrulation,  also  attributed  to 
him,  which  fixed  the  time  of  widowhood  at  not  lesa  than  ten 
mODths  (with  the  expiatory  sacrifiee  of  a  pregnant  cow  lor 
previous  remarriage)  was  elearly  made  to  premit  disputed 
questions  of  succession.  This  sensible  rule  might  occur  to 
very  early  priests  or  prophets,  as  might  also  the  prohibition 
— aaid  vagnely  by  Marcellns  to  be  due  to  "a  royal  law"*' — 
of  burial,  in  case  of  a  pregnant  woman,  without  the  Caesarean 
operation  being  first  performed — the  reason  given,  that  this 
were  tantamount  to  murder,  is  probably  due  to  the  jurist. 

Flntaroh,  Noma,  12. 

JAyy,  22.  66:  Plutaiofa,  FaUvs  Maiiiniu»  IS. 
V»t.  Trag.  320b  321. 
«  llMrobiM,  1. 13. 1, 4  IMg.  11.  8.  2 
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Sofiious  offences,  p.  581«  Order  of  developement  from  sin  to  enme^ 
ib.  Aicflr,  Numa'B  genend  clause,  582.  Dkmyaaaa  on  saonm 
geasnXfy,  583.  Athenian  and  OJd  Qeanaxk  Um,  iU  Ecoona* 
datum  cxf  iacmm,  ib.  Aierttm  adopted  for  obil  pnrposeB,  584. 
Hotection-  of  plebejnn  tribunes,  ib.  FeBtns,  68&  Athenian 
dfytiof  ib.  Minor  oltenoes  ex|nab]e»  ib.  Aqtid  et  igni  tn(«fidtd(»Oy 
ib.  Patron  and  dient»  566.  Oonolnaion,  ib.  BaonOat  Ugea,  087. 
mtimate  Teriety  o^  sentenoes*  ib.  Qfieooee  within  or  against 
the  family,  588.  Boundary  stone,  ib.  Sanction  of  the  patria 
potestod,  ib.  tSi  nurus.  Si  puer,  589.  Parricidii  quaedloreSy  u[)Q. 
My  intwpretation  of  Numa'siaw,  591.  The  quaestores,  ib.  Kesult 
of  rule  on  parriciditm,  592. 

Those  of  the  religious  maxims  or  rules  referred  to  in 
the  last  seetion,  which  lure  in  a  wmse  exoteric,  or  general  in 
their  application,  scarcely  attun  to  the  peculiar  imperative 
character  of  law.  Most  of  them  either  express  no  sanction 
at  all,  or  at  any  rate  treat  infraction  as  a  comparatively  minor 
ofience>  reparable  by  an  easy  expiation.  The  offences  with 
which  I  now  come  to  deal  are  each  as  invol^  a  general  curse 
or  pollution,  only  to  be  removed  by  the  death  of  the  ofiender. 
Therefore  they  ar^  treated  as  public  wrongs,  to  be  visited 
with  that  peoalty:  the  first  rules  to  be  formulated  into 
law,  at  Borne  as  elsewhere,  are  in  fact  those  which  deal  with 
public  wrong. 

And  here  we  can,  I  think,  trace  an  order  of  developement 
from  the  time  when  the  wrong  is  treated  as  primarily  sin  or 
offence  against  the  gods  of  the  community,  to  the  time  when 

it  is  treated  as  a  violation  of  public  safety,  order  or  decency. 
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i.e.  as  an  offence  simply  against  the  community  itself.  This 
at  least  tallies  with  what  I  believe  to  have  been  the  con- 
stitutional order  of  developement  at  Rome — ^from  a  mere 
conquering  horde,  through  a  body  whose  main  cohesion  was 
due  to  rehgion,  with  an  administration  of  justice  by  re^ 
ligious  authorities  imperfectly  sovereign,  to  a  monarchy  where 
a  civil  and  military  authority  has  supplanted  and  absorbed 
whatever  administrative  functions  had  been  previously 
exercised  by  a  Priesthood. 

Sacer.  The  subject  may  be  introduced  by  a  penal 
clause  attributed  to  ^uma,  and  xeierring  to  some  previous 
rale,  of  what  nature  we  do  not  know :  Si  quisquam  aliuta 
faxit,  ipsos  Jovi  sacer  esto^.  If  any  man  shall  have  done 
otherwise,  he  himself  is  to  be  devoted  to  Jove.  The  passage 
has  been  preserved  by  Festus,  or  his  epitomator,  simply  for 
the  sake  of  the  old  word  (tUuta,  a  feminine  ablative  used 
adverbially,  like  iiaK  The  old  ipsas  may  be  also  remarked. 
Apart  from  its  philological  interest',  the  use  of  an  otherwise 
unnecessary  pronoun  points  to  some  words,  not  preserved, 
on  the  confiscation  of  property^,  which  doubtless  accompanied 
the  personal  penalty.  We  have  plenty  of  instances  of  such  a 
emseeratio  bonorum^.  In  the  particular  sin  referred  to 
below — a  man's  ploughing  up  his  neighbour's  boundary 
stone,  the  private  wrong  seems,  as  Blackstone  says(iv.  p.  6), 
to  be  swallowed  up  in  the  public.  The  public  wrong  is  the 
curse  on  the  community  incurred  by  the  oltence  against  the 
divine  protector  to  wliom  boundaries  were  dedicated  (see 
Dionysius  as  cited  in  note  6). 

»  Feetns,  P.  p.  6,  Aliwta.  ^  Corssen^,  ii.  p.  844. 

•  id.  pp.  236,  1028.  «  See  Jheiing^,  i.  p.  27& 

^  See  Festus,  P.  p.  368.  Termtno...l^vim&  Pompilius  statuit  enm  qui 
terminum  cxarasset  et  ipsum  et  boTos  sacros  esse.  Cf.  Dionysiup,  2.  74,  on 
devotion,  in  this  case,  to  Zein'Optos^  and  Deut.  27.  17.  In  the  ia,momrippu8 
of  the  Jj'orum,  I  agree  with  Erraan  in  regarding  the  iovxmenta  as  being 
part  of  the  forfeited  property  of  the  offender  who  ia  here  said  to  be  devoted, 
by  his  offence,  to  Jove.    Proc.  Soo.  Aut.  xviii.  pp.  404,  406. 
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DicmysiUB  on  sacrum  generally.  It  is  in  fact  stated 
by  Dionystus,  to  have  been  a  general  custom  oi  the  BomanSy 
when  they  wished  any  to  be  put  to  death  with  impunity,  to 

devote  their  persons  to  some  deity,  a  practice  of  which  Ro- 
mulus availed  himself  in  the  case  of  "petit  treason"  between 
patron  and  client,  &c.®  The  reference  {iftaliGUed)  to  the  lex 
ifihunicia  will  be  considered  more  particularly  hereafter.  The 
.  description  of  the  general  pi  .ictice  as  followed  by  Romulus 
(note  6)>  indicates  that  this  evidence  dates  from  the  very 
in^cy  of  Rome,  when  that  developed  adminiBtration  of 
penal  justice,  with  which  it  is  clearly  inconsistent^^  had  as  yet* 
no  existence. 

This  devotion  is  similar  to  that  retained,  at  least  nominally* 
in  Athenian  law^  and  said,  by  Blackstone,  to  have  been 
anciently  the  plight,  in  effect,  of  an  outlawed  felon  in 
England,  who  bore  a  wolf's  head,  and  might  be  knocked  on 
the  head  by  any  one^.  Jhering  quotes  a  similar  case  from 
old  German  law^^. 

Fironunoiatioxi  of  Saemm«  So  extreme  a  penalty 
would  seem  to  demand  a  public  announcement  (see  Muir- 
head,  p.  54).  Accordmgiy,  Dionysius  evidently  thought^^, 
-  and  it  has  generally  been  eonndered,  that  this  sentence 
required  a  distinct  condemnation.  There  are  several  passages 
referring  to  the  intervention  of  a  publieus  sacerdos  and  a 
contio  (e.g.  Festus,  s.v.)  which  indicate  that  this  may  have 
been  the  original  treatment  of  the  case.  Indeed,  in  very 

•  Ihonygins,  2.  10.  ^Bei  y\p  'Viifualon  5<rou5  i^oi'Xovro  vrj-rroivl  redpdpot 
ra  TO&rtov  trw/xara  dtl^y  ozLfidrfrLin  idaKiara  roii  KaraxdouLois  Karoyofid^eiv ' 
6  Kal  rbre  6  'Puix6\o^  i7rob]at.  See  above,  §  7,  pp.  262,  263.  See  also  Plutarch, 
Romulus,  22,  above,  §  3,  p.  75.  '  Jhering^  i.  p.  281. 

•  ivayi]S  fffnc  tov  ' Xtv6\\ijovos  Kal  tt)%  'Apr^fiiSoi.    Aeachin.  69.  13. 

•  Blackstone,  iv.  p.  320.  See  Coke  on  Littleton,  u.  p.  128  b:  PoUook 
and  Maitland,  i  p.  460,  and  the  collection  known  as  the  Laws  of  Edward  the 
CSoofeMOr,  e.  2.  See  too  Qeneiis  4. 14,  hat  tee  Bobertocm  Smitb,    262,  n.  L 

!•  Jhoring,  L  p.  281. 

^  Note  Ills  espraMioik  (2. 10)  AX6f^a  and  see  Metr.  p.  001,  n.  3. 
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-early  instances  we  find  a  tumultuary  execution  by  "the 
people ' '  at  large :  later  it  is  left  to  individual  eeal,  or  eqpite^. 
It  becomes  the  light^  perhaps  the  duty of  eyeiy  mernhvc  of 
the  ooBtmunity  to  remove  the  onnie  from  it^  by  tiie  ofEendes'e 
deatJi.  An  appeasing  of  the  anger  of  the  gods  has,  in  fact, 
been  held  with  some  probability  to  be  the  original  meaning 
of  the  Latin  void  BupplMum  which  in  its  old  use  was  proper 
for  capital  punishments^.  This  is  a  peculiar  form  of  eeK- 
help,  in  which  the  individual  rights  himself,  amongst  the  rest, 
by  clearing  all  from  the  guilt  towards  Heaven  (Jhering,  ib.). 

Originally,  as  we  have  seen,  this  doom  would  appear  to 
have  required  some  pubhe  pronunciation  bypiiesdyauthoiitjr. 

Sacrum  adopted  for  civil  purposes.  But  when  a 
religious  penalty  is  adopted  and  utilised  for  civil  purposes,  we 
may  expect  to  find  some  amount  of  change,  as  will  be  seen 
in  the  treatment  of  parrieida* 

Froteotion  of  plebeian  tribnnee.  In  the  more 
exceptional  case  of  the  political  a|) plication  of  sacratio,  or 
rather  sacrum,  as  a  penalty  on  violation  of  the  person  of  a 
trtbunus  ^piebis,  it  is  clear,  as  Jhering,  with  his  usual  vehe- 
mence, shews,  that  any  waiting  for  a  sentence  is  out  ci  ih% 
question^^,  iiuinediate  popular  action  being  necessary.  This 
is  probably  indicated  in  the  well-known  passage  of  f'estus, 
where  he  tells  us,  with  eicpress  reference  to  the  lex  trUnmioia 
prima,  that  the  homo  sucer  is,  in  this  case,  a  man  quern 
populm  judicavit  oh  mahficium,  which  is  not  the  proper 
description  of  a  formal  <x)ndemnatio^^^, 

Cf.  Joshua  7.  25  with  LeviAious  24.  16:  later  style  Numbers  25.  7,  8. 
Phinehas  is  a  true  priest's  hero^  w.  10 — 13.  ^*  Jhering*,  i.  p.  277. 

ib.  p.  278  and  Littr^.  «?.v.  s^ippUcp.  l\fommsen(Str.  p  916.  n.  .5)  explains 
the  word  to  indicate  the  physical  beiKlin^  of  the  head  for  deoa|at»tioa. 
"  .Jhering,  i.  pp.  283,  284 :  Mommsen,  8tr.  p.  9.37.  n.  4. 

Festus,  F.  p.  318,  Sacer  moms.  See  Mommsen 's  distinction  between 
Judicium  populi  and  Judicium  publicum,  Msr.^  iii.  p.  351,  n.  2.  Elsewhere 
he  shews  that  even  the  former  exprefiftion  can  only  be  applied  to  tiie  im- 
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Faafeos.   Nor  ia  it  proper  for  suefa  s  man  to  be  laozifioed 

in  a  regular  way  (immBiari),  but  any  one  who  elays  him  is 

uot  condemned  for  parricidium:  it  being  provided,  by  the 
law  in  question,  that  any  who  shall  have  slain  him  who  is 
sacer  by  that  plebiscite  is  not  to  be  apamoMk((i.e.  muiderer)^*.  * 
This  appears  at  first  sight  to  be  a  general  statement  that  the 
homo  sacer  is  no  proper  ordinary  victim ;  but  it  is,  on  examina- 
tion, merely  an  interpretation  of  sacratio,  or  its  consequences, 
in  that  particular  enactment :  i.e.  in  this  case  killing  is  no 
murder^.''  A  like  interpretation  is  quoted  by  Demostfieiies 
from  some  old  Athenian  law  which  placed  a  simUair  con- 
struction upon  ciTiyLia^^^. 

Hiinot  offences.  Some  action,  practically  amounting 
to  a  sentence,  by  the  head  of  the  state  religion,  would  seem 
to  be  more  necessary,  where  the  object  was  to  announce  or 

recognise  the  expiation  proper  for  the  offender  in  the  minor 
cases,  for  which  a  partial  sacrifice  of  his  property  was  per- 
mitted to  suffice.  (This  part  of  the  priest  will  be  noticed 
hereafter,  under  the  subject  of  involuntary  homicide.)  I  may 
be  permitted,  however,  to  refer  to  the  function  of  Purifier 
which  has  been  thought  to  be  indicated  by  the  testm pontifex 
{puHfex,  see  §  13,  p.  421). 

The  later  afud  ^  iffni  interdietio,  which  served  to  remove 
the  offender  from  the  community  compromised  by  him, 
without  takmg  his  life,  was  according  to  Jhering^^  a  means 

pramptu  action  of  the  Plebs  in  case  of  outrage  on  a  Tribune,  *'n«r  an«natiTn8« 
wciMb'*  See  Jhedng's  parallel  in  Old  None  law,  L  p.  282,  xm.  188  b  and  o. 

M  Fesfens,  F.  p.  818.  neque  fw«rt  earn  immolaii  led  qni  ooddit  pankidi 
moadMiiDatiir:  iiam  lege  tribimioUb  prima  0ftV8tiir''aiqiu8  em 
aoito  saoer  dt  ooeidezitk  pamcida  ne  dt." 

IB  Dionyaiiia,  6.  89:  Msr.*  ft  pw  286^  a.  2. 

^'^  It  is  the  case  of  a  traifeor  to  the  cause  of  Hedafl.      xal  drifiot "  ^if(ri 

Omt.  Phil.  r.  p.  122. 

^*  Jhering^,  i.  277 :  Mommaen  however  rather  f avonra  the  eame  jdeaii  Sse 
•his  quotation  from  Cato'a  OxtgioM,  Msr.  tiL  p.  62,  n.  2. 
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for  avoidance  ol  a  curse  similar  to  sacrum :  but  his  explanation 
appears  to  me  somewhat  fanoifui,  as  is  certainly  that  of  the 
slaughter  of  Remus  by  Bomulus,  which  precedes  it.  The 

interdictio  is  a  real  oppoit unity  allowed  of  evading  capital 
sentence  in  an  inelastic  code^  which  did  not  empower  an 
intermediate  penalty. 

Patron  and  oUent.  The  violations  of  family  duty 
above  specified,  with  tlicu  appropriate  penalty,  are  also 
made  to  apply  in  the  relation  between  patron  and  client, 
which  was  analogous  to  that  of  family,  and  is  attributed  by 
Dionysius,  in  substance  as  well  as  accidents,  to  Romulus. 
He  represents,  as  we  have  seen,  serious  breaches  of  duty,  in 
this  relation,  as  ciiecked  by  the  sanctions  of  that  king's  "law 
of  treason,"  under  which  the  person  convicted  might  be 
killed  by  any  that  would  as  a  sacrifice  to  the  infernal  Zeus^'. 
This  law,  at  least  as  far  as  regards  injury  by  Patron  against 
Client,  is  attributed  by  Servius  to  the  Twelve  Tables^^  and 
may  well  be  one  of  the  cases  where  an  old  customary  rule 
has  been  recognised  or  reenacted  by  that  legislation^*. 

Conolnflion.  I  cannot  therefore  accept  the  view  taken 
by  Zunipt^^,  that  the  date  of  the  predominance  of  the  religious 
element  must  be  considered  "pre-Koman,"  and  already 
subject  to  the  civil  in  the  time  of  Romulus^  unless  that  time  - 
nears  the  establishment  of  sovereignly  in  the  house  of 
Tarquin;  and  a  similar  opinion  in  Mommseii  s  History-'^  is 
scarcely  enough  qualified  in  his  Staatsrecht.  In  the  latter 
he  seems  to  consider  the  efiect  of  sacratio  in  historical  times 
as  little  more  than  a  declaration  that  the  person  is  impius, 
which  might  have  some  religious  consequences,  but  for  any 

See  especially  Dionysius,  2.  10. 
"  Serviua  ad  Avu  S.  ^9.  **aat  fzauB  innexa  olienti'*  ex  lege  xn  Tab. 
venit,  in  qnibus  scripttim  est  "Patronus  si  clienti  .fraudcm  feoerit,  sacer 

csto."  The  Rtrango  word  innexn  looks  M  if  Vcrp-il  rlid  not  understand  tlie 
old  gen:  l  al  ineaning  of  the  word  tram.  8ee  Muirhead",  p.  101,  n.  6. 

*o  0.     L  p.  12S.  ^  Hist.  (Dickson,  1901),  Bk  i.  chh.  v.  and  zL 
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oivil  or  practical  effect  is  prehistoric:  ^^sacer  esto'''  was,  at 
leasts  only  an  actual  fientence  of  death  so  long  as  'the  civil 
and  leUgions  anthority  were  in  the  same  hands^. 

Sacratae  leges.  In  a  note  almost  immediately  pre- 
ceding that  above  quoted,  Festus  speaks  of  certain  statutes 
as  being  sacratae  when  they  have  the  particular  sanction 
that  whosoever  contravenes  them  is  to  be  sacer  to  some  god 
with  his  fajnilia  and  pecunia :  these  are,  of  course,  the 
resolutions  which  the  Plebs  passed  under  a  solemn  oath  on 
the  sacred  mounts  which  he  gives  alternately  as  an  .explana- 
tion of  the  epithet^.  The  oath  of  fealty  as  Mommsen  calls 
it,  which  replaced  the  solemnities  of  the  hges  proper^,  is 
simply  a  mutual  engagement  with  one  another  to  see  that 
this  penalty  is  carried  out^.  The  Tribunes  and  Aediles  of 
the  Pldfs  are  said  to  be  taero  saneH,  and  other*  plebeian 
resolutions  are  also  called  sacratae^ ;  all.  I  think,  of  a  con- 
stituent character  for  the  pecuUar  plebeian  organisation. 

Ultiniate  variety  of  Mntenoos.  A  behef  in  the 
original  reality  of  a  plain  Lynch  law,  or  an  individiial  execu- 
tion of  the  doom,  in  cases  of  sacrum,  does  not  preclude  the 
supposition  of  a  growing  preference  for  special  modes  of 
death  as  proper  for  q>ecial  cases^^.  But  the  fuller  develope- 
ment  of  this  idea  prdbably  belongs  to  a  time  when  a  Sovereign 
has  taken  the  execution  into  his  own  hands.  Whether  any 
such  characterisation  was  adopted  by  the  first  Tarquin  or 
not,  sach  a  tyranny  as  that  of  the  last  usually  delights  in 
varied  and  fanciful  sentences^.  The  complicated  horrors  of 
the  punishment  for  parricide^,  which  appear  to  have  lasted 

"  Mar.*  ii.  pp.  62,  n.  3,  and  50.          ^  Ee&tua,  F.  p.  318,  Sacratae. 
**  Mommsen,  Str.  pp.  652,  553.         "  FestuB,  ib.  8acro6ancium» 
*•  Mstr.  p.  662,  n.  5. 

Beiitiiam's  characteristic  penalties  are  an  idea  of  this  kind.  Traites, 
ii  p.  178. 

*  Gioero,  pro  Bftbirio  perd.  reo,  4. 13 :  Livy,  1. 49, 61 :  BionyaiuB,  4.  42. 
46.  48:  Bio^  fr,  10  (Helber,  p.  43). 
lift  Mommflen,  Sit,  pp.  922, 823. 
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through  the  Pwepubiic,  being  not  vary  definitely  abolished  by 
the  Bomf^^  and  mdmAy  retained  under  the  iimpiia^^. 
seem  to  belong  properly  to  some  such  period. 

Offences  within  or  against  the  family.  The  frag- 
ments of  the  Eegtae  leges  preserved  to  us,  which  have  the 
penalty  of  ioorum,  in  lome  fonn>  appended  to  them,  mostly 
refer  to  offences  against  famUy  duty  or  property^^.  Amoog 
the  most  conspicuous  are  those  which  deal  with  the  sin  of 
striking  a  parent.  Their  treatment  must  be  clearly  dis- 
tinguished from  that  parental  jurisdiction  of  which  I  have 
spoken  elsewhere.  Dionysins^  who  makes  the  patria  patestas 
originate  in  an  enactment  of  Romulus^^,  leaves  ordinary 
violations  of  filial  duty  to  the  cognizance  and  punishment  of 
the  paterfamiliaa,  against  whom  he  does  not  apparently 
conceive  rebellion  possible. 

Examples  wiU  at  once  occur,  from  the  Old  Testament,  of 
the  same  feeling  of  sanctity  attached  to  boundaries  and  to 
patrimony  generally.  It  is  possible  moreover  that  the  lands 
of  a  gens,  which  no  doubt  lay  together^  were  divided  into 
family  portions  by  no  more  snbstantial  boundaries  than  the 
imaginary  lines  drawn  from  post  to  post,  which  still  with  us 
often  serve  to  divide  small  holdings  oi  garden-ground:  in 
which  case  the  boundary  stone  assumes  an  importance 
scarcely  intelligible  to  the  owners  of  fenced  and  hedged 
estates.  But  in  the  iLagmcnts  to  which  I  am  now  referring 
it  is  the  parental  authority  itself  which  is  protected.  The 
parent  is  evidently  the  complainant,  and  the  penalty  is  due 
to  the  common  religious  fe^g  of  his  surroundings^. 

2»  Livy,  Penooh.  68:  CioerQ,  pro  Sex.  Bosoio,  25.  70:  Mommsen,  8tr« 

p.  644.  n.  3.  ^  Suetonius,  Aug.  33,  &o. 

The  boundary  stone  is  no  exception.  See  Dionysius,  2.  74.  roD  fxyf64va 
Ttav  aWoTf^tinf  iwiBvfjLeiv  {reKfiijpioy}  i}  irepl  roi>s  opio-fjLovs  tv¥  Kr^^euu'  »o/M$€ffla, 
CL  Deut.  19.  14:  1  Kings  21.  3:  E.  R.  L.  p.  63,  n.  6. 

Dionysius,  2.  26 ;  and  see  above,  §  3,  p.  49. 

See  above  §  3,  p.  o2. 
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Festus^  ia  illustration  of  the  word  plorare  in  its  older  usei^ 
qmtop  AB  ioilows:  In  the  bwB  of  Eomulus  and  Tattns  "'li  a 
scm's  wife  (a  lacinia)  let  her  be  devoted  to  the  d^es  preddiiig 

aver  parente.'*  In  those  of  8er.  Tullms  is  this  "  If  a  lad  beat 
a  pai^t,  and  he  complain,  let  the  lad  be  devoted  to  the 
d^itiee  pirefliding  over  parents.^' 

Festvs'  ezplanatioii  of  fj^cmamt,  though  fragmentarj,  is 
enough  to  shew  that  he  considered  what  is  thereby  expressed 
equivalent  to  a  later  indictment.  In  the  hrst  quotation  the 
offence  of  the  son^s  wife  may  ])e  assumed  to  be  similar  in 
character  to  that  of  the  son,  and  Donaldson  mpplies  the 
lacuna  accordingly  (Varronianus^,  p.  239).  Giraud  gives 
another  suggestion  in  his  Novum  Enchiridion  (p.  1)  not^ 
I  think,  equally  good.  Neither  is  necessary. 

Apart  from  Romulus  and  Tatius,  the  h^h  antiquity  of 
this  fragment,  on  internal  evidence,  has  been  already  (§  17, 
p.  57 4)  remarked  upon.  The  final  d,  it  will  be  observed,  does 
not  oecur  in  the  esio  of  the  second  quotation^  which  i»,  in 
fact,  attributed  to  a  later  king.  I  do  not  however  think  that 
any  weight  should  be  attached  to  this  attribution,  which  may 
well  be  due  to  the  story  of  Servius'  tragic  end.  ik>th  passages 
should  be  read  together^  and  regarded  as  among  our  earliest 
ezpresmons  of  national  feeling  and  custom  by  Soman  priests 
or  judgeg. 

I  shaU  not  spend  time  m  considering  Corssen's  diiEculties, 
i.e.  about  the  grammatical  form  of  vevberit.  As  to  fneanin§, 
it  is  an  odd  word  to  use.  If  cognate  with  virga  (Ourtius> 
p.  351)  it  indicates  rather  insolence  than  homicidal  intent 

^*  FestiiP.  F.  p.  230.  P!omr<».  '*  Ri  n'nrns...sftorft  divia  parentiim  cstod.** 
In  Scrvi  Tulli  haec  est:  si  parcntera  puor  verbent,  ast  nlle  plorassit.  piier  divia 
parentum  sacer  esto.  Id  ent  inclamarit,  dix[erit  diem],  I  adopt  Miiller  H  very 
probable  restorations.  Verbent  is  an  old  form  {pres.  indicative)  of  tlie  3rd 
conjugation  (SchoD,  Rell.  p.  90:  Corssen',  ii.  p  404,  note)  Ast  =  at  or  autem 
(Festus,  P.  p.  6,  S.V.).  See  t'iaulus,  Capt.  3.  £>.  25.  Si  ego  hie  peribo  ast  iHe, 
vA  dixit,  non  redit:  at  etit  mi  boc  factum  mortno  memorabito^ 


Digitizec 


590  §  18.    BBOIAB  IiESOBS.    VUVUC  WRONGS 

{aeeparrieida,  §  19,  App.),  '*If  asontakesstiektohis  parent.'* 
But,  in  the  important  word  which  we  now  come  to  consider, 
the  ditEcult  derivation  of  whicli  is  too  long  to  be  inserted  in 
my  text,  poficidas  must  mean  origmally  a  arniter,  if  not 
a  hitter,  of  a  parent.  It  is  in  tbis  word,  and  the  sub- 
stantive name  of  a  crime  derived  from  it,  that  I  ventured, 
nearly  50  years  ago^  to  trace  at  once  an  extension  of  the 
penalties  on  an  original  ofience  within  the  family^  to  a 
similar  offence  withhi  the  conmiunity  and  a  definite  tran- 
sition from  Lynch  law  to  a  criminal  executive. 

Parricidi  quaestores,  Jb'estus  tells  us,  was  the  name 
given  to  offices  wont  to  be  created  for  the  search  after 
eapital  offences.  For  the  word  paimeida  did  not  necessarily 
mean  him  who  had  killed  a  parent  but  him  who  had  killed 
any  man  uncondemned.  That  this  was  so  is  shewn  by  a  law 
of  King  Numa  Pompilius  framed  in  these  words.  If  anyone 
do  (tit.  give)  (or  have  done)  to  death  a  free  man  wittingly  and 
maliciously  let  him  hepanddas,  i.e.  amenable  to  the  penalties 
of  smiting  a  parent^.  This  law  is  obviously  the  origin  of  the 
strange  statements  of  Plutarch  (§  19,  APp.  p.  604)  and  Cicero 
about  Romulus  and  Solon. 

The  ^irase  dolo  seiens — apparently  intended  to  exclude 
accidental  homicide,  and  all  cases  of  killing  justifiable  by 
Homan  law — is  not,  of  course,  part  of  the  original  fragment. 

In  Mommsen's  view  of  pofricidium  which  he  takes  to  be,  - 
tn  itself,  malicious  homicide  (see  { 19,  App.  pp.  603, 607),  this 

**  Fertw,  F.  pw  221.  Pairioi^di]  qna/osboteB  appellabantur  qui  solebant 
oresri  oaussa  renun  oapitalium  quaerendarum.   Nam  parrioida  non  utique  is 

qui  parentem  ooeidisaet  dioebatur  sed  qualemctmque  hominem  indenmatum. 
ita  fuifse  indicat  lex  Nurnae  Pompili  rcrris  his  composita  verbis.  "Si  qui 
hominem  liberum  dolo  sciens  mortj  duit,  paricidas  esto."  Dui8  its  considered 
by  Scholl  to  be  future  perfect.  Cf.  Festus,  P.  p.  66.  Duis  duas  habot  sigmtioa- 
tiones,  nam  et  pro  Mt  ponebatur  et  pro  dederis,  and  Plautus,  Amphit.  prol. 
72,  where  dmrU  Blands  in  juxtaposition  with  videmii,  ambiver'U,  &c.  Gorssen 
however,  as  in  verberil,  makes  it  pres.  indie,  (ii.^  p.  402).  The  rare  a  in  nonu 
sing,  of  1st  deoL  has  been  noted  »l)ove,  §  17,  p.  574,  n.  11. 
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lex  is  a  mere  definition,  in  rather  late  juristic  terms,  of  fari* 
cidas  01,  in  other  words,  of  pamoidium.  Something  more 
specific  is  surely  necessaty  to  explain  the  stem  old  rule 
before  us. 

I  take  the  so-called  "law  of  Numa"  to  mean  "If  anyone 
has  slain  a  tree  man  uncondenmed,  let  him  be  as  one  who  has 
smitten  a  parent,  i.e.  be  outlawed.  We  have  here,  as  it  seems 
to  me^  an  interesting  step  in  the  developement  of  Roman 
criminal  law.  It  is  the  employment  of  a  primeval  and  well- 
established  religious  penalty  directed  against  violence  within 
the  family,  for  the  prohibition  of  malicious  homicide  within 
the  community^.  The  words  pariddas  esto  do  not  simply, 
as  Plutarch  says  (see  §  19,  A  pp.  p.  604),  call  a  murderer  a 
parricide,  but  by  an  early  "  legal  fiction,"  treat  him  as  one  who 
has  incurred  the  penalty  of  outrage  on  a  parent.  Conversely, 
when  we  come  to  the  times  of  the  Republic  and  the  ''first 
tribunicial  law,"  its  negative  clause  parriddd  ne  sit  means 
that  the  slayer  of  any  one,  who  has  become  sacer  under  that 
^  law,  is  not  to  be  held  guilty  of,  or  prosecuted  for,  murder. 

In  the  passage  then  of  Festus,  taken  as  a  whole,  the 
custom  or  rule  there  described,  not  only  treats  murder  as  a 
religious  ofFence,  but,  by  recognising  public  officers  whose 
duty  was  to  track  out,  and  proceed  upon  it  (originally  every 
man's  business),  n^atives  Lynch  law  and  makes  the  offence 
definitely  and  expressly  a  putAic  one  irremtsable  by  any 
person  or  persons  aggrieved^''. 

The  quaestorea  parricidii  were  evidently  very  ancient 
officers,  descending,  according  to  Tacitus,  from  regal  times'^ 
although  there  is  much  confusion  of  them  with  financial 
officers  of  the  same  name^^,  aud  much  not  particularly  useful 
discussion  as  to  the  King  under  whom  they  first  existed 

See  Zmnpt,  Oriminalr.  Abi.  h  p»  372  and  notes. 

Jurisprudence,  ii.  p.  679. 
w  Tacitus,  Ann.  11.  22:  see  above  §  10,  n.  39. 

Zonaras  (reproduoing  Bio),  7*  13 :  Vtoro,  L.  Ii.  5.  81* 
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and  the  manneT  of  their  ultimate  appointment**^.  They 
were  apparently  permanent  officers  formerly  appointed  to 
tatack  out  and  apprehend  persoaa  primd  facie  guilty  of 
pa/niciiiim  which  was  evidently  soon  extended  Irom  its 
Ofiginal  meanmg^  not  only  to  murder  but  to  capital  ciimes 
generally**.    They  are  detec-tivea  and  prosecutors,  but  not 
judges.   It  thia  ofiice  is  among  the  oldest  magistracies,  aa 
.  Ulpian  (Le.)  saysi  it  would  certainly  be  patrician^  and  in 
Tepttbliean  times,  it  is  undoubtedly  utilised  for  the  removal  of 
obnoxious  plebeian  champions,  e.g.,  Sp.  Casbius*^.  But  con- 
siderable doubt  IS  expressed  by  Mommsen,  in  spitci  of  the 
evidence  of  Tacitus^  as  to  the  existence  of  quae$tof€Bfafricii%i 
under  the  kings  at  all.   The  question  of  these  qnaestores  is 
discussed  at  length  in  my  Early  Roman  Law,  §  17,  to  the 
positions  of  which  I  mainly  adhere.   That  of  Mommsen, 
from  whieh,  with  submission^  I  particularly  dissent  is  this: 
the  quaetiores  parrieidU  and  the  quaeitofea  are  nol  distinct, 
though  the  term  quaestor  is  more  proper  for,  and  more  likely 
to  be  originally  applied  to,  the  former.    He  considers  that  it 
was  the  functiom  of  criminal  enquiry  which  fell  early  ( ?  447 
B*oO  into  disuse  and  that  it  was  on  this  account  that  Pom- 
ponius  and  Ulpian  treat  the  holders  of  them  as  an  early  but 
extinct  magistracy**. 

Anyhow,  the  practical  result  of  the  existence  and  style  of 
this  early  office,  however  it  may  have  been  afterwards 
extended,  or  rather  limited,  to  a  merely  fiscal  charge^*,  is  that 
parricidium,  as  the  province  of  the  quaestores,  had  come  to 
coyer  not  only  murder  generally  but  all  .capital  crimes^* 

*«  Ulpian,  Dig.  1.  13.  1. 

*^  See  Msr.®  ii.  p.  537,  n.  1  and  below,  note  42. 
"  Dionysius,  8.  77 :  T.ivy,  2.  41 :  also  3.  24,  29. 

Msr.  ii  p  53S,  n.  2,  and  E.  B.  I4.  pp.  79—81,  where  all  th«  paasages 
relevant  are  quoted  in  fi^. 

E.  R.  L.  pp.  77,  78,  81,  82. 
**  bee  note  42,  supra.   The  last  eaae  quoted,  however,  in  a  very  disturbed 
time,  loolcs  iftther  like  the  beginning  of  the  occaaional  q;uaMUoMa,  lAvy,  9.  26. 
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But  when,  in  course  of  time,  the  original  proyinoe  of  the 
qtiaestores  pofficidii  began  to  be  occupied  by  special  gtioef- 

tioms,  the  word  reverted  to  something  like  its  moie  proper 
signification  of  murder  of  a  relative^  the  scope  of  the  original 
expression  parens  being  considerably  enlarged  towards  the 
close  of  the  republic^.  The  later  chapters  of  the  Criminal 
Law  of  Rome  do  not  come  under  our  present  consideration: 
but  the  few  earUer  cases  will  be  noted  in  the  Appendix  to 
§  19.  I  pass  to  the  last  stage  of  developement  under  the 
Kings^  in  the  remarkable  case  of  perdudUo^ 

*•  About  80  B.C.  Mstr.  pp.  922,  n.  1,  and  644.  im.  1  and  2.  This  does  not 
seem  to  have  any  connexion  with  the  occ^ioual  nae  ol  the  wocd  pareni  in 
fVenoht  allied  by  Boohouis,  see  Mittt^,  s.y.  Farenk 

* 

I 


0.  m. 
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Pabbxqediuic  as  a  pMic  mong,  case  of  Bxsniana,  p,  594.  PerdmUio, 
flt^Qlogicftl  cferiTationt  SdS.  "What  foan.  ci  our  tntmoa,  ib* 
Its  pKotWibla  arbitrary  first  uss.  ib.  Lex  perdndUmiia,  608. 
PerdueUiolBktmihanpairrieidiv^         J^nvoealio,  ib.  H<»atiiis 

and  the  Aororium  tigiUum :  Mommsen*s  solution  of  the  difficulty, 
ib.  Republican  cases  of  perdmllw,  598.  The  duumviri  and  the 
appeal,  599.  That  of  Rabirius,  600.  Cicero,  601.  Appendix  on 
Parriddium,  602. 

The  natural  and  proper  tendency  of  any  organised 
government  is^  in  the  case  at  any  rate  of  more  serious  public 
wrongs,  to  ensure  punishment  and  to  limit  the  anarchic 

method  of  its  infliction,  by  taking  the  matter  into  public 
hands.  In  parricidium,  as  we  have  seen,  practically 
murder,  the  right  or  duty  of  pursuing  the  crime  is  removed  to 
a  public  officer,  and  the  matter  therefore  made  incapable  of 
piivcite  condonation.  Had  it  been  otherwise,  the  whole 
story  oi  Horatius'  murder  of  his  sister  would  have  been 
unmeaning.  The  father  as  the  person  mainly  damnified  by 
his  daughter's  death,  and  capable  of  executing  punishment 
on  her  brother,  might  have  waived  his  claim,  but  tliat  would 
not  now  have  been  an  end  of  the  matter^.   The  indirect 

^  Liy3r»  1.  26.  patre  pgoolamante  se  fiUam  jure  oaaaam  jodioare:  ni  its 
eseet  patrio  jure  in  fiUmn  ammadTenurom  fajsae.  He  does*  in  point  of 
&c(»  make  a  piaeular  saciifioe,  at  the  public  C06t»  and  institute  tbe  ceEemony 
of  the  aororium  tigiUum,  of  which  some  monumental  leooid  was  apparently 
pteserved  at  Rome*  Featua^  F.  p^  297»  b.t. 
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pressure  upon  heredes  to  take  pioceedings  on  aceoimt  of  their 
ancestor's  mnid^  appears  to  be  a  matter  of  later  juris* 

prudence^.  In  the  regal  period  this  duty  devolved  upon  the 
King's  nominees,  the  quaestores  parricidii  (see  however  §  18, 
p.  591)»  and  the  officers  whom  we  now  come  to  consider^  the 
duumviri  perduMumia* 

Perdnellio  is  wrongly  explained  in  one  passage  of 
Festus  as  if  the  preiix  had  merely  an  intensive  sense^.  It 
is  really  that  depreciative  or  condemnatory  per  (meaning 
ether,  and  hence  wrong)  which  occnrs  in  perjwrus  and  perfidm, 
corresponding  with  some  uses  of  the  Greek  Trapa-  and  the 
German  ver-  (Gothic /air-).  In  this  point  of  view  perdtiellio 
or  perduMis  comes  natorally  to  be  '^he  who  wars  on  the 
other,  or  wrong,  side/*  i.e.  an  enemy,  which  elsewhere  Festns 
tells  us  was  the  old  meaning  of  perduellio,  or  rather  per- 
dueUis^,  so  that  the  offence  known  as  perdmllio  may  be 
compared  to  that  species  or  aspect  of  treason^  which  consists  in 
^Mev3ang  war  against  onr  lord  the  King**  or  ^' being  adherent 
to  t  he  King's  enemies."  The  scope  of  this  offence,  which  was 
probably  created  during  the  true  regal  period,  possibly,  as 
Cicero  held,  in  the  last  reign^,  was  no  doubt  widened^  like  that 
of  onr  own  law  of  treason,  to  an  arbitrary  and  tyrannical  ex** 
tent®.  This  may  have  been  the  reason  w  hy  it  was  softened  by 
an  appeal  being  allowed,  in  some  cases,  to  the  people :  only,  it 
would  appear,  at  the  discretion  of  the  King^  though  the  lex 

*  Hommseiit  Str.  p]^  e4e»  049* 

*  Fertofly  P.  pu  66.  Di»dliim...peidiifl]Iio  qui  periaiUMitar  letinei  bdlun. 

*  An  obviondy  neoeasuy  anendalioB  in  IMua,  P.  102,  SoHU.  See 
Qains,  Dig.  60.  16.  234.  pr. :  Ymo,  0. 8;  7. 49:  livy^  46. 16,  Ao.  &o. 

*  25  Edw.  iii.  0. 2  s  Blafllntone,     pp.  81,  82. 

Cioero,  pro  Rabirio^  4.13.  To  wve  conf  usion  I  may  say  tliftt  the  speech 
teferred  to  under  this  name  is  the  unfinished  Oratio  of  63  b.c.  pro  C.  Rabirio 
perduellionis  reo  ad  Qnirites  (Nobbe^  p.  412)  not  to  be  oonfiued  with  that 
pro  Rabirio  Postumo  in  54  b.c. 

*  For  the  wide  nse  of  this  charo:o  in  the  Republic,  see  R.  R.  L.  p.  72. 

*  Dionysius,  3.  22,  KpdTUFTOP  elvat  dUyyu  t<^  dT^puf  riiv  didyyuffw  iwvrfdwtuf^ 
but  see  generally  below,  pp.  600,  601. 

38—2 
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quQted  by  Livy  fieems  in  favour  of  appeal  being  a  matter  of 
ooune.  This  appeal  is  clearly  the  reaeon  for  the  intervention 
of  periueOio  in  the  story  of  Horatius:  while,  on  the  othef 

hand^  the  obvious  connexion  with  the  republican  establish*- 
ment  of  the  right  justifies  us  in  piacuig  this,  the  first  purely 
secular  ofEence,  late  in  the  regal  period. 

pordnaUlonlib  But  there  are  still  indications  of 
religious  scruple  which  point  to  this  lex,  whether  we  call  it 
ordinance  or  memorandum  ,  being  a  sort  of  sequel  to  the  older 
class  of  sanctions.  I  give  the  lex  in  Livy's  words,  below'*. 
The  duunmri  are  to  decide  on  the  charge  of  perdudlio.  If 
the  accused  appeab  from  thmr  decision  he  is  to  fight  them 
on  the  appeal.  If  they  win.  his  head  is  to  be  veiled,  he  is 
to  be  suspended  by  a  halter  to  a  barren  tree ;  to  be  scourged 
either  within  or  without  the  pamomum. 

On  the  duumvifi  I  have  to  speak  hereafter  (p.  59d).  The 
details  of  the  execution  to  my  mind  clearly  indicate  flogging 
to  death  as  with  the  paramour  of  Floronia^.  Mommsen  takes 
it  difierently,  making  the  it^e^  arbor  a  regular  crux  instead 
of  the  natural  sense  given  above^  The  provision  that  the 
execution  may  take  place  either  within  or  without  the 
pomoerium  which  Mommsen  notes  but  leaves  unexplained, 
is,  I  should  suggest,  made  with  a  view  to  the  avoidance  of 
any  supposed  pollution  of  the  sacred  precinct  by  the  execution 
of  a  criminal.  It  is  only  on  account  of  this  cmious  providon^ 

^  Daumviri  perdueUionem  jadiceot.  Si  a  duumviris  provocarit,  provooa- 
tioBO  oetteia  81  yinoent,  capot  obnoUto  i  inMioi  ubori  rate  antpencttto : 
▼erbeiilo  vel  intra  pomoeriom  vol  eadttk  (Livyt  1 . 26).  IVir  Bonatdaon's  leati- 
tntion  of  tlie  aappoaed  oiigjnAl  SatninjAa  form  tee  Varroniamit*,  p.  240.  The 
Imp  IB  iAmdjci  Pontifioal  hsndiwoirk,  hajt  lahonld  sagg^a  sonwwliat  different 
Mrtitatioii,  Le.  si  ab  els  pioTOoet  ad  popolinti  oeitato  si  Ttdowt  dnamvin 
oaput  obnubito  inf6liei..*8iiipeiidjte  verberato  vei  intfa  pomoerium  vel  eztia. 

•  Livy,  22.  67. 

'  He  quotes  Cicero,  pro  Rabirio  perd.  reo,  4.  11.  For  infdix  arhor  in 
my  sense  me  lAvy,  5.  24.  The  idea  probably  i8»  not  to  spoil  a  naefiil  tree  by 
laying  it  under  a  curse. 
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which  is  apparently  a  genuine  part  oi  the  oiigmai^  that  1  hay^ 
•ntered  upon  this  somewhat  repolaiTe  aubjoet*** 

PMrduallio  later  than  parrlekUnm.    It  ia  on  in* 

trinaic  grounds,  of  progressive  juridical  developement  as 
well  as  on  the  connexion  with  the  well-known  lepublican 
jTrotwootfo  that  I  place  perdueUdo  later  than  parricidiim.  It 
is,  as  we  know,  placed,  in  Livy'a  account  of  the  Hoiatian 
legend,  as  a  recognised  offence  with  an  established  procedure 
in  the  reign  of  the  third  King.  The  question  of  the  existence 
of  qtmestores  pairricidn  in  the  legal  period  has  been  raised, 
and  according  to  my  view,  not  very  satie^torily  answered 
by  Mommsen  (see  last  section).  But  an  almost  greater 
difficulty,  in  connexion  with  the  same  legend,  remams.  It 
has  always  been  asked  why  Horatius'  murder  of  his  sister, 
a  clear  case  of  parricide,  at  least  in  the  later  sense,  is  brought 
against  him  as  a  chai^eof  perdueUio,  at  least  in  Livy*8  account. 

Horatius  and  the  sororimn  tigilltim.  In  Festus'  article 
on  the  sororium  tigiUum^^  Horatius  is  accyscUtis  parricidii 
apud  duunmroa  and  appeals  from  their  condemnation 
on  that  count  to  the  people,  by  whom  he  is  acquitted. 
Mommsen's  solution^^  of  the  difficulty  about  the  charge  of 
'perduelUo  in  Livy,  though,  m  my  opmion,  weak  in  one  point, 
is  the  best  that  I  can  find. 

Poetical  justice,  or  popular  sentiment,  requires  that 
Horatius  must  be  saved  from  the  penalties  of  his  act.  Now 
that  can  be  done  only  through  some  charge  and  some  inter- 
mediate judgement— admitting  of  provocation  These  are 
supplied  by  Livy  in  petiwiOio  and  the  duwnmrii  and  this 

See  the  passage  4.  11,  above  referred  to,  in  Cicero's  pro  Bahiijo 
perd.  IT  o.  The  pomnmimm  (imdoiibtedly  as  Varro  makes  it  post-moerium^ 
L.  L.  5.  143)  meant  oijginally  the  space  left  clear  beyond  (not  behind)  the 

wall,  as  posi-liminium  meant  the  space  boyonfi  the  threshold,  or  border.  But 
the  Romans  themselves  had  difficulties  on  these  subjeots.  See  f  estvs,  £*• 
p.  218,  Poei'Uminiwn  and  249*  Pi^imoeimm. 

V.  p.  297«  Mstr.  p*  6%S,  n.  I. 
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is  the  dermns  legis  interpretatio  of  Kmg  Tulius,  wiiich  has  no 
direct  application  to  the  lex,  but  which  I  oonmdor  to  be  a 
merdM  ooiurtnictioii  of  the  orime,  treating  a  dear  case  of 
murder  as  a  doubtful  one  of  treason,  upon  which  the  popular 
accused  was  sure  to  be  acquitted^^*. 

But  to  say,  as  Mommsen  does,  that,  according  to  the  older 
tradition,  the  quaestors  did  not  belong  to  the  regal  period,, 
and  were  therefore  not  available  to  TuUus,  seems  to  me  in- 
sufficiently established  for  an  argument:  while  to  maintain 
that  the  act  is  in  truth  7wt  perdueUio,  but  will  be  visited  with 
the  penalty  of  perdueUio  is  no  more  reasonable  than  to  call 
the  lamentation  of  the  girl  for  her  slain  lover  treason  to  her 
country.  To  my  mind,  the  article  on  the  sororium  tigillum 
clearly  assumes  the  existence  both  of  qmestares^^  and  duun^ 
viri,  the  former  as  an  ordinary,  the  latter  as  an  extraordinary 
office"*. 

Republican  cases  of  perdueUio.  As  in  the  regal 
(above  p.  505)  so  in  the  repubhcan  period,  and  not  merely  in 
the  acuter  early  stage  of  contest  between  patrician  and 
plebeian,  perdueUio  was  taken  in  a  conveniently  extensive 
sense.  This  was  the  form  of  indictment  brought  against 
Sp.  Cassius  and  M.  Manlius,  both  destroyed  on  the  ground 
regni  affectandi,  485  and  384  b.c.^^:  against  On.  Fulvius  for 
bad  management  and  cowardice  in  military  command, 

211  B.o.^^ ;  agauist  Ti.  Gracchus  and  C*  Claudius  for  breach 

See  E.  R.  L.  p.  74. 

In  Dionysius'  account  (3.  22)  the  accusers  of  Horatiua  are  ra)»  voXltQi^ 
Ayipes  o^K  d^AKctt.  Nothing  is  said  of  duumviri  or  perdudlio,  but  this  is  the 
fifBt  j  adgemant  on  a  capital  case  flDtnntod  to  the  Bomaa  jpeople,  irho  aoqnit 
Hoifttliis  OD  the  ohuge  of  nmrder.  NerertheleBs  the  king  requiraa  hia 
InrtlMr  ezpiatioii  by  the  ereotioii  of  the  two  altan  aa  desoribed  in  Feetna; 
to  wfaioh  IMonjiiiia  adda  some  partienlais  as  to  the  position  of  tiie  Ugilbmf 
in  a  street  leading  down  to  the  view  Cfyprima,  near  the  pteeent  ColiseDBi 
(Bum,  Rome  and  Campagna*  p.  230). 

Mommsen,  Str.  p.  627.  "  Livy,  2.  41;  6.  19,  20. 

id.  26.  3.    In  the  tumultuary  affair  of  the  Carvilii  and  Postumias 

212  B.O.  there  is  no  mention  of  perdueUio  or  duumviri,   livy,  26.  d-^. 
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of  the  respect  due  to  a  tribune^**.  It  would  appear  that  the 
intervention  oi  duumviri  and  condemnation  by  them  was 
almost  a  matter  of  comrse^  the  charge  being  practically  brought 
in  the  first  instance  before  the  popular  assembly :  also  that 
any  violation  of  a  high  constitutional  principle  or  any  gross 
dereliction  of  duty  in  a  public  otEcer  could  be  brought  under 
this  compendious  form  of  accusation.  But  the  instances  of 
procedure  are  rare,  and  there  is  latterly  no  certain  case  of 
the  a]){i(jintment  of  dmimn  ri  till  the  accusation  of  liabuius 
for  the  death  oi  the  tribune  Saturninus  37  years  after  the 
event:  Saturninus  being  killed  100B.c.y  Rabirius  tried 
before  the  people  in  63  after  condemnation  through  duumviri 
in  ei^ularly  appointed  by  the  praetor^^.  This  was  apparently 
a  mere  furbishing  up  of  the  rusty  ancient  procedure  for  a  party 
purpose:  the  coup  d^etat,  in  which  Saturninus  fell,  might 
fairly  be  treated,  from  its  magnitude  and  tumultuous  charac- 
ter as  not  an  ordinary  murder,  and  an  infringement  of  the 
dignity  (majestas)  of  the  Koman  people  is  probably  involved 
in  the  murder  of  a  tribune.  This  principle  does  not  apply 
very  well  to  the  case  of  Fulvius  (p.  598),  and  certainly  does 
not  to  that  of  Horatius:  as  to  which  I  can  see  no  reason 
for  its  bein^  treated  as  perdueUio  but  that  given  above^^. 

The  duumviri  and  th.e  appeal.  The  duumviri  are 
originally  judges,  not  accusers  or  periodicaUy  elected 
detectives,  but  appointed  specially  for  the  occaaon.  The 
name  indicates  the  man  or  men  of  ivx>  (Gen.  Dual,  Corssen^,  i. 
p.  268 :  Roby,  Gramm.  i.  p.  442),  as  I  venture  to  suggest  of  two 
peoples  (see  §  3,  p.  103 ;  §  6,  p.  245,  &e.).  If  the  last  suggestion 
is  correct  it  would  tend  to  set  back  perdudUo  as  a  criminal 

Livy,  43.  16. 

Dio,  37.  27.    Instead  of  being  elected  by  the  people.    They  are  facH 
in  the  casn  of  Horatnis,  creati  in  that  of  Manliua,  Livy,  6.  20.  Neither 
exprpssion  excludes  the  possibility  of  a  subsequent  lex  curiaia  (E.  B.  L.  p.  81 
and  above,  §  10»  p.  368). 
"  p.  698, 
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charge  to  the  days  of  the  imioii  of  the  two  original  national 

elements,  and  the  first  Taiquinian  King.  In  any  case  1  am 
disposed  to  l)elL(  ve  the  duumviri  to  have  been  a  very  ancient 
appointment,  intended  oxiginallj  as  a  popular  protection 
against,  rather  than  an  instrmnent  of,  royal  power.  They 
appear,  however,  to  have  become  the  latter;  and  their 
province  to  have  been  limited  to  a  mere  hndmg  of  fact,  not 
extending  to  any  question  of  justification^'.  This  bare 
finding  of  a  true  bill  or  primd  facie  case,  appears  to  have  ended 
in  these  judices  becoming  practically  accusers  in  the  first 
instance  before  the  court  of  the  people.  This  is  the  action 
of  Sempronius  with  regard  to  On.  Fulviua^'^  though  the  trial 
(the  accused  withdrawing  into  exile)  does  not  take  place  as 
it  does  in  the  cases  of  Caasius  and  Manlius  (n.  13). 

In  the  one  later  historical  instance  which  we  have,  the 
trial  of  C.  Eabirius  before  the  comitia  oentunata,  the  direct 
accuser  is  Labienus  a  tribune,  the  duuffmri  being  the  mere 
instruments  of  an  tmconstitutional  condemnation  of  a 
Roman  citizen,  without  a  hearing^  by  the  Roman  people**. 
Bo  far  as  I  can  follow  Cicero's  oratorical  exaggerations,  he 
objects,  not  merely  to  the  appointment  of  these  particular 
duunwiri  (the  two  Caesars)  but  to  the  procedure  of  perdueUio, 
in  toto,  for  the  abolition  of  which  he  says  he  cannot  take  sole 
or  first  credit,  after  the  laws  of  Valerius,  Cato  Major,  and 
C.  Gracchus^^^   All  this  is  matter  for  later  history. 

As  to  the  regal  period  all  that  we  can  assert  with  some 
degree  of  confidence  is  that  an  arbitrary  extension  of  the 

Such  was  the  opinion  of  Gniber,  baaed  on  the  expression  of  Livy  ( 1 .  26), 
qui  m  absolvere  non  rebantur  ea  lege,  ne  innoiium  quidem,  posse.  Zwmpt 
(Grirninalr.  i.  p.  97)  accepts  this  interpretation,  but  makes  it  depend  upon  the 
allowance  of  appeal  to  the  people. 
Above,  n,  14. 

"  Cicero,  pro  Rabirio  perd.  reo,  4.  12.  hie  popularis  a  duumviris  injussu 
vestro  non  judicari  de  cdve  Bomauo,  md  indicta  causa  civem  KomanumcapiUs 
Gcmdaiiiiaii  ooegit. 

ib.  3. 10  and  i.  12. 
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regal  power  was  attempted  in  the  introduction  of  procedure 
on  perduellio,  and  that  the  appointment  of  duumviri,  probably 
onginally  intended  as  a  check  on  thxB,  failed  to  act  as  sach^ 
and  was  snpplemented  by  allowance  of  appeal  from  ihem, 
which  waA  practically  an  appeal  £rom  the  King,  whose 
personal  dignity  was  however  saved  throus^li  this  not  being 
done  formally  and  directly.  These  two  facts  seem  to  be 
established  by  words  which  IAyj  pats  into  the  mouth  of  the 
father,  M.  Fabius,  addressing  the  dictator  Papirius,  322  B.C., 
and  bv  the  express  statement  of  Cicero  referring  to  the  obvious 
literary  source  of  our,  and  Livy*s,  lex  perdueUionis^^.  There 
is  another  explanation  of  the  tyranny  of  Superbns^  than  the 
refusal  of  appeal,  bnt  it  appears  to  me  to  be  an  obyious 
juiachionism  or  a  reference  to  a  prehistorical  developement 
of  regal  power^^. 

In  the  r^[uIarisation  of  the  question  of  appeal  from 
capital  sentence  consists,  as  we  shall  see,  the  principal  change 
from  the  regal  to  the  republican  aduimistration.  From  what 
we  hear  in  the  repeated  treatment  of  that  question,  we  may 
infer  fine  and  flogging  to  have  been  minor  punishmoits, 
competent  to  the  magisterial  authority  in  regal  times,  for 
the  class  of  offences  against  public  order  not  amounting  to 
matters  ol  so  serious  a  character.  There  are  certain  archaic 
sentences  strangely  retained  in  the  Twelve  Tables,  on  which 
I  shall  speak  more  fully  when  I  come  to  tiiat  l^slatibn. 
I  pass  now  to  the  subject  of  Private  Wrongs,  and  what  general 
treatment  we  can  with  any  probability  assign  to  a  pre- 
republican  period. 

^  Livy,  8.  33.  Videfo  oessunisne  provocatiom  sis  cui  rex  BommwiB 
TaUas  Hostifins  oenit:  Gioero,  de  Rep.  2.  31.  Si.  PmvooAtioiMm  efaun  a 
ngitrtis  foiase  deolaiMt  pontifloil  ttbH;  Btgniiioairt  nostii  etiam  aiigmtoi. 

That  h&  ified  oapital  oaies  mim  ecntiUi9  per  m  mIim,  Utry,  1*  49: 
Bitmyrinfl,  4.  42. 

See  above,  pp.  380,  382,  aloo  Ibr.*  iL  ppw  310, 313,  n.  1, 
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DiBmaiOHS  of  Frisdaii^  FeBtm,  QidiieliliMi  and  Ljdva;  6€2.  Of 
Ortolan  and  Golqnhoan,  603.   Of  Mommsen,  ib.   Flaiitas  and 

perejUicula,  604.  Striking  a  parent,  Roman  view,  ib.  Greek,  605. 
Penalty  inflicted  by  Superbus,  ib.  Dog,  cock,  &c.,  ib.  L. 
Hoatimj,  ib.  Publicius  Malleolns,  606.  Twelve  Tables  or  Mid- 
republican  kr,  ib.  Mommsen's  account  of  specialisation  of 
^rrieidium,  007. 

The  derivation  and  the  original  meaning  of  this  word 
have  been  much  disputed  among  modems,  and  the  subject 
is  confused  amongst  classical  writers,  and  possibly  republican 

legislators,  themselves,  on  the  one  hand  by  questionable 
derivations,  on  the  other  by  inferences  drawn  from  the  un- 
doubtedly old  fragment  of  law  which  I  shall  shortly  have  to 
consider.  To  form,  however,  any  definite  opinion  upon  the 
rendering  and  significance  of  that  fragment,  it  is  necessary  to 
make  up. one's  mind  as  to  the  origmal  meaning  of  the  old 
compound  jHXficida^  of  which  the  last  part  is  fairly  clear  but 
the  first  extremely  doubtful.  As  this  involves  a  considerable 
amount  of  etymological  reasoning  it  is  placed  in  an,  appendix. 

Three  derivations  are  given  by  Priscian :  from  j)ar,  pater 
or  parens^^.  Festus  is,  as  we  have  seen  by  the  passage  above 
quoted^,  in  favour  of  parens:  Quinctilian,  implicitly,  of 
pater^:  this  is  the  derivation  preferred  by  Skeat.  Lydus 
(a  very  poor  authority)  assumes  the  existence  of  two  forms, 

«»  Priscian,  1.  33.  «  §  18,  n.  36. 

M  QniiWTtiilimn,  Inst  Or,  8. 6.  S&  panioidaiiiAtiisguogiM,  ant  fratiis  inter- 
feotor. 
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one,  with  the  a  long,  meaning  murderer  of  a  citizen  (parens  » 
subject),  the  other  with  a  short,  meaning  murderer  of  a 

parent  (parens),  and  both  spelt  with  double  r^.  Sir  P. 
£)olquhoun  drew  a  distinction  between  jtaricida  with  one  r 
and  parricida  with  two,  the  former  being,  from  par  and  eaeio 
the  mtirderer  of  an  equal  (i.e.  a  citizen,  not  a  stave)  the  latter 
from  pater  and  caedo  the  murderer  of  a  father^*.  Ortolan 
attributes  to  parriddium  the  signihcation  of  paris-cidium, 
without  any  distinction  of  single  or  double  r  and  translates 
meurtre  ie  son  senMdNe^,  Against  this  philosophical 
("recht  unromisch/'  Mommsen,  Str.  I.e.  n.  29)  deTivation — 
apparently  accepted  by  Huschke^ — apart  from  the  difficulty 
in  the  quantity  of  the  a  is  the  absurd  tautology  to  which 
the  lex  would  be  reduced  ^'If  any.  slay  a  free  man,  let  him  be 
the  slayer  of  his  fellow,  or  like."  The  distinction  drawn  by 
Colquhoun  is  not  found,  to  my  knowledge,  in  any  ancient 
writer,  nor  could  any  reUance  be  placed  on  the  use  of  a  single 
or  double  letter  in  so  early  a  word.  The  difficulty  of  the 
derivation  from  pater  is  one  which  would  occur  rather  to  a 
modern  than  to  an  ancient  etymologist.  It  lies  in  the  fact 
that  tf  is  a  stable  combination:  at  least  we  find  no  good 
Latin  instance  of  a  ^  assimilated  to  a  following  r. 

The  explanation  favoured  by  Mommsen,  after  Osen- 
bruggen,  is  that  the  ^rst  syllable  means  crafty  or  malicious 
(org),  being  identical  with  the  per  {=  otiker  or  tffrong)  in 
perfidus,  perjurus  and  perdudUs^,  This  explanation  agrees 

^  Lydm,  da  magg.  h  26.  wafi^udSas  *Pw/calSK  d^iwr^/Mt  roh  r«  yttfitm 
T96t  re  #oXcr6r  ^wia$  AwoKoKadn,  wp^et  ixwripmn  irporaYopcdomt* 

rpdniv  trv^nfiipf  ttal  fipaxftt»  irocofiyrtt  rote  ywiatt  iKnbfom^t  U  rote 

^TjKdovi  (rrffialvovfft, 

Colquhoun,  Summary  of  the  Boman  Civil  Law,  pt  1,  §  40. 
Ortolan,  Histoire,  §  95. 
^  Hiischke,  Multa,  p.  183»  explains  it  as  der  Mord  seines  zugestelltea 

Gleichen. 

»  Msr.^  ii.  p.  541,  n.  2,  but  see  Str.  p.  612,  n.  3* 
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ill  meaning  well  enough  with  the  dolo  aciens  of  the  law 
(whether  a  later  additicm  or  original)  and  also  with  the  iact 
that,  in  other  early  law,  it  is  rather  the  cov«rt  and  secret 

character  of  the  killing  than  the  killing  itself  which  constitutes 
murder.  But  while  it  does  not  make  much  sense  of  Numa's 
law«  in  point  of  derivation  it  leaves  the  long  a,  or  donhle  r, 
unaccounted  for,  by  the  side  of  peraeqwt  kc. 

On  the  whole,  I  am  disposed  to  trace  the  word  to  paren- 
ticida,  with  a  compensatory  lengthening  of  the  a,  or  doubling 
of  the  r.  Plautus'  comic  feteniicida  (cutpurse)  (£p.  3.  2. 13) 
is  a  strong  argument  for  paireniieida  being  a  form  natural  to 
the  ears  of  his  time,  as  taexe  id  certainly  nothing  in  pera, 
purse,  to  suggest  the  nt. 

The  latter  part  of  this  compound  must,  I  suppose,  after 
Oorssen's  very  decided  expression  of  opinion  on  oaedere  be 
taken  to  mean,  not  striking  down  or felling  {the  true  derivation 
of  which  last  word  from  fall  leads,  Corsrien  says,  to  a  false 
derivation  of  caedere  from  cado),  but  aUiing  or  wounding  - 
not  necessarily  killing^.  The  idea  of  cutting  may  be  pressed 
too  much — eaedere  in  the  old  phrase  pignora  caedere  is  simply 
to  smash.  The  violent  striking  of  a  parent  is  what  con- 
stitutes the  pariddas :  we  may  compare  the  verbent,  m  the 
H  jnter  clause,  with  Virgil's  puisalumje  pofem,  Aen.  6.  609. 
That  sinking,  not  killing,  a  parent,  was  what  was  specified  in 
old  Roman  law,  may  be  gathered  from  the  strange  statement 
of  Plutarch  that  Komulus  enacted  no  law  against  actual 
parricide  (in  the  modern  sense)  but  called  all  murder  by  that 
name^.  Striking  a  parent,  was  evidently  treated  as  the  ne 
plus  ultra  of  human  outrage  conceivable.  A  similar  expres- 
sion of  the  minor^  and  reticence  on  the  major,  ofEence  is 

Corasen,  Beitrage,  p.  463.   On  fell,  Skeat. 
*^  Plataroh,  Romolns,  22.  tSiov         mrdi^oy  Mmip  Mir&  wmr^msfiifm 
hpUravra  {rbv  *Pw/M^Xior)  traaav  Mfi^o»La9  warpiuawtaaf  x/w^cnnrfr*  in  rWf## 
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obaamrftble  in,  the  Greek  varpiKM;  thrashing  b,  father  and  the 
statement  of  death  inflicted  on  one  who  rcp  waripa,  •  ,SrvwT€^, 

Cicero,  m  fact,  in  Lis  speech  for  Sex.  Roscius,  accused  of 
murdering  his  idther^y  Attributes  the  same  abstinence  from 
legislation  against  the  murderer  of  a  parent  to  Solon^  bat 
oontrastB  it  with  the  greater  wisdom  of  ^^our  andeetors"  who 
devised  the  sack  and  the  drowning  in  a  river  or  sea.  This  is 
said  by  Dionysius  to  have  been  inflicted  by  Superbus  upon 
one  M.  Atilius,  mq  warpoKTovoVf  a  faithless  custodian  of  the 
Sibylline  books^. 

The  ghaistly  companions  of  the  condemned — ^the  dog  ,  cock, 
viper  and  ape  referred  to  by  Juvenal^ — are  said  by  Modes- 
tinus  to  be  matter  of  ancient  custom^.  They  are  quite 
possibly  the  fancy  of  some  mad  emperor  like  Gaius.  The 
oomparatively  humane  alternative  of  exposure  to  the  beasts 
was  allowed  by  Hadrian,  if  there  were  no  deep  sea  handy. 
He  seems  therefore  to  have  coniirmed  the  old  custom  quoted 
by  Modestinus^. 

The  first  actual  case  of  murder  of  a  parent,  says  Plutarch'^, 
moralising  on  the  legislation  or  non- legislation  of  Romulus, 
was  that  of  one  Lucius  Hostius^  after  the  second  Punic  war* 

'2  Petit,  Leges  Att.  2.  4.  14,  particularly  the  passages  citod  from  Lysua 

(e.  Agoratn?  23)  and  Diogene?  La?»rtius,  Soloil>  f  55. 

"®  Cicrro.  pro  Roscio  Amerino,  25.  70. 

•^^  Dionysius,  4.  62.  The  difficulty  is  obvious,  how  a  phbeiaii  could  be 
BO  iiTLipavq^  an  d.vi}p  (§  6,  App.  I,  p.  174).  He  becomes  a  TuUius  in  the  Banne 
story  told  by  Valerius  Maximus  (1.  1.  13).  According  to  him  the  same  (v.  23) 
puniiihment  was  inflicted  on  paxricides  multo  post.„legei  there  is  an  aUera 
lectio  with  non. 

■  JuT«iuil,  a.  213>  214.  CSoero  mya  nothing  about  tham  in  bis  speech 
pvo  Boeoio  Amerina 

M  llodertiiiiu.  Big.  48.  9l  ift.  ]7ot  io  the  fat  PmptHa,  ih.  1  and  48. 

8.  a.  5* 

^  Dig.  48.  9.  9.  pi.  This  eWMtituMo  may  be  the  "kx  leferred  to  by 
Justinian  (4.  18.  6),  incorrectly  as  the  lex  Pompeiai  but  noi  by  Valerius 
Haximus  who  wrote  before  Hadrian's  time. 

^  Piutarob,  Romulus,  22. 
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This  evil  distinction,  however,  is  also  claimed  for  Publicius 
MalieoluB  who  murdered  his  motheir  101  B.C.  ^  This  historical 
ease  is^  no  doubt,  tiie  one  quoted  by  Gicezo^  in  his  youthful 
work,  de  inventione,  as  an  instance  of  a  valid  will  made  by  a 
man  under  the  peculiarly  disabling  circumstances  of  this 
particular  death,  sentence.   In  the  passage  of  the  Auctor  ad 
Heiennium,  here  made  use  of  by  Cicero^  a  fex  is  cited  which 
specifies  the  muffling  up  and  binding  of  the  criminal  who  is  to 
be  cast  into  n  running  stream.    This  is  sandwiched  between 
genuine  fragments  of  the  Twelve  Tables,  so  that  it  might  be 
held  to  belong  to  that  code :  but  it  is  regarded  by  SchoU  as 
an  editor^s  interpolation^.   On  the  other  hand  the  state- 
ment of  Festus**,  that  the  direction  ohnubere  caput  of  the 
murderer  of  a  parent  comes  from  a  statute  and  that  a  very 
old  one  is  probable  enough,  seeing  that  the  same  phrase  is 
used  in  the  lex  perdueUionia.   On  the  whole,  though  it  is  not 
probable  that  there  would  be  any  specific  provision  for  actual 
parricide,  at  the  tmie  when  parrundium  was  used  in  a  very 
wide  sense,  or  in  the  comparatively  recent  period  of  the 
Twelve  Tables  I  do  not  think  such  a  provision  is  unlikely 
in  a  period  of  great  depression  and  of  strange  piacular 
remedies,  as  in  the  Hannibalian  crisis^.    The  original 
idea  seems  to  be  that  of  depriving  the  criminal  of  all 
community  with  any  of  the  elements^.  It  appears  to  be  of 
this  ptmishment,  as  inflicted  for  murder,  that  Pliny  is 
speaking  when  he  compares  it.  as  less  severe,  with  the  linger- 
ing death  of  the  harvest  thief 

Livy,  Pcrioch.  68.  «<>  Gioero,  de  mventione,  2.  60. 140. 

Auctor  ad  Herennium,  1.  13.  23. 

In  the  ad  Herennium.  Scholl,  Rell.  pp.  63, 64.   Ibtr.  p.  643,  n.  6. 
**  Festus,  F.  p.  1      Nuptias.   The  impossible  pannatum  oi  MiiUer  is 
amended  by  Eggor  (SchoUt  p.  66)  pervettiakm. 
**  Livy,  22.  67. 

*»  Mstr.  p.  922,  n.  2 :  Theoph.  on  Inst.  4.  1».  6. 
*•  Pliny,  H.N.  18.3.  12. 
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Mommsen,  in  aoooidance  with  his  derivatioii  of  parri' 
eidifm  (above,  p.  608),  does  not  accept  anj  snch  view  as  its 

derivation  originally  from  an  offence  within  the  family,  but 
takes  it  to  kave  been  simply  and  properly  murder,  or  malicious 
homicide;  the  scope  of  the  word  being  nanowed  or  par- 
ticularised in  the  later  republic^^  to  murder  of  a  relative. 

«Y  M ommseiit  Str,  Lo. 
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Pbiyats  wrongs,  p.  608.  Exceptional  scope  of  civil  remedies  at  Rome, 
ib.  Self-help,  609.  Delicts,  610.  Differ  from  self-defence,  ib. 
Involuntary  homicide,  611.  Law  of  Numa,  anc?,  &c.,  ib.  Talio, 
614.  Poena,  615.  Lampoon,  617.  J'tir  mam/witw,  ib.  Contractual 
obligation  in  regal  period,  ib.  Quasi-contraotaa]*  618.  Qnaai- 
deliet8»  619.  Qroniid  lor  leai  actioiui»  ib*  ' 

I  come  Eiiaily  to  a  biief  consideration  of  tlie  very  alight 
amount  of  legal  role  or  piactiee  which  we  can  trace  in  the 
regal  system  on  the  subject  of  private  wrongs,  apart  from 

the  projected  reforms  of  Servius  mentioned  at  the  end  of 
§16  (pp.  537  aqt^O  which  apparently  were  not  carried  into 
effect  or  only  endured  for  a  yeiy  brief  time. 

I  mean  by  pivaU  wronffs  such  as  are  not  either  indirectly 
prejiidieial  to  the  community  as  being  offences  against 
heaven  or  directly  so^  as  breaches  of  order,  antagonism 
against  the  government  or  depreciation  of  the  pubhc  dignity ; 
but  amply  offences  against  the  person  or  property  of  the 
individual,  which  are  therefore  only  prosecutabh'  in  the 
interest  of  the  person  aggrieved  and  are  therefore  remissible 
by  him. 

On  this  subject  the  exceptional  scope  of  civil  remedies  in 

Roman  law  has  always  attracted  remark.  Many  acts  which 
are  so  obviously  prejudicial  to  the  interest  of  the  public  that 
all  modern  nations  treat  them  as  crimes  gave  rise  at  Rome, 
in  comparatively  late  times  simply  to  Migationes  ex  ddicto  and 
were  exclusively  matter  of  private  prosecution.  This  was  no 
doubt  partly  due  to  the  excessive  severity  of  the  early  public 
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penaltieB,  with  their  monotonous  lepetitioii  of  deaths  however 
varied  in  grotesqaeness  and  horror ;  partly  to  the  inconvenient 

and  dilatory  procedure  of  the  Court  of  Centuries,  before  whom 
ail  the  more  serious  charges,  as  open  to  appeal,  must  necessarily 
come.  But  I  am  disposed  to  trace  the  peculiarity,  of  which 
I  speak,  almost  as  much  to  the  primeval  admismon  of  a  right 
of  private  vengeance  or  self-help,  in  cases  of  offence  against 
person  or  property — ^perhaps  against  reputation — and  to  the 
early  date,  before  such  admission  became  obsolete,  of  the 
codification  of  old  law  or  custom  in  the  Twelve  Tables. 
Why  the  criminal  jurisdiction  was  so  long  in  extending  itself 
I  shall  endeavour  to  shew  hereafter.  It  is  only  very  late  in 
the  period  of  classical  jurisprudence  when  the  principle  began 
to  be  established  that  such  acts  might  be  criminally  prose- 
cuted as  well,  and  that  the  bringing  of  a  civil  action  should 
not  neceasarily  be  a  bar  to  the  criminal  proceedings  or  vke^ 

Self-help.  This  rough  and  ready  treatment  of  private 
wrong  is  part  of  what  has  been  generahsed  by  modern  writers 
as  the  principle  of  self-help,  and  it  has  been  sometimes 
extended  to  apply  to  the  Roman  tnancipium  from  which  it 
ought  to  be  distinguished^.  The  abstract  Roman  idea  of 
mancipium  (I  do  not  mean  the  technical  hand-grasp  of  con- 
veyance) is  taking  by  the  strong  hand  in  what  is  assumed  to 
be  a  state  of  war,  i.e.  acquiring  by  capture  the  property  of 
a  public  enemy.  The  self-help  of  which  I  am  now  speaking 
IS  an  exercise  of  power  by  the  ofEended  person  against  the 
ofiender,  within  the  same  civil  community,  in  time  of  peace — 
an  exercise  of  power  recognised  and  supported  by  the  general 
feeling  of  that  community.  Jliermg^  calls  tlus  a  Folks- 
justice  based  upon  a  Folks-moral. 

^  I  difiPer  from  Muirhead^  p.  CO,  ia  more  than  oue  p<^t»   Seo  ftmoogst 
Other  things  Goudy's  excellent  note  23. 
s  Jbering*,  L  pp.  122, 123, 175* 

o.  m.  39 
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This  principle  occurs  in  most  early  societies  beiore  tk© 
moie  iuHy  oiganiBed  admmistration  oi  j  usUoe  by  officials.  li 
U  pAffticttlurly  appamt  in  Boman  legal  lu^Uaty,  where  it  long 
survives  as  the  aiiziliaTy  or  alternative  to  fonnal  legal 
remedies.  Nor  do  we  find,  in  fact,  any  express  declaratioa 
a^iaiAst  it  till  the  end  of  the  republic  ox  establishment  oi  tke 
empiie,  in  tke  fax  JiMat  {oi  Caesar  and  Augustus)  d€>  m 
ffinfoUt^  and  the  deoretum  of  Maieus  Aurelius^. 

Self  help,  regulated,  it  is  true,  and  formalised,  but  still 
the  forcible  act  oi  a  private  person,  lies  at  the  basis  oi 
vmdicatio  in  the  udia  in  fem-^riginaily  the  physical  mani- 
festation of  power  over  whait  we  allege  to  be  our  own  prop^ty, 
ultimately  reduced  by  practice  into  a  formal  claim^.  It  is 
conspicuous  in  the  seizure  of  a  pledge,  pignoris  capio,  at  least 
in  the  older  and  less  solemn  uses  of  it  said  to  be  introduced 
marUma^.  It  bulks  very  large  in  the  Deoemviral  law  oi  eivil 
procedure^. notably  in  the  manus  injectio  of  execution  (see 
below). 

Dellcsts.  But  its  most  remarkable  manifestation  is  in 
the  ease  of  those  private  wrongs^  unconnected  either  with 
dtspute  as  to  property  or  contractual  relation  between  the 

pax  ties,  to  which  the  name  of  delict  came  to  be  specially 
applied^  and,  in  partieuiar,  in  the  case  oi  offences  agamsir 
the  person. 

Seli-defenee  against  unjustiiable  assault^  as  PadLos  say* 

on  the  lex  Aquiiia^,  all  statutes  and  all  rules  of  customary 
law  allow.  But  there  is  more  than  s^-deience  in  the 
praotiioe  of  which  I  am  speaking— the  piaetiee  recognised  by 
ahnost  all  early  peopleeH-ol  pexs^maUy  eiaelang  mUufactian 

«  Girard>,  p.  969,  n.  2:  Dig.  4S.  T.  5.  8. 

«  Dig.  ib.  §  7  and  4,  2. 13. 

*  Gaius,  4.  16. 

*  id.  4.  27.  Tibtim  are  ceidrrod  bjf  livj  (1.  43}  W>  doiTiiu*  GL  Cio^ro  de 
Rep.  2.  20.  36  and  19.  34. 

*  Dig.  9.  2.  45.  4. 
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for  the  wrong  done,  eiihei  by  way  oi  iQTenge^  ox  campeusa- 
tioa,  or  both^ 

The  early  ofdinances  or  statutes  of  Bome  deafing  with 

delict  consist  largely  in  regulations  and  limitations  of  this 
ptftctice,  in  suggeatiiig  its  avoidance  by  agreement,  or  in 
enf ofetng  a  specified  compodtioa  for  the  light  of  yetigeaiieei 

Inyolnntary  hondelde.  la  what  is  probal)lv  part  of 
the  oldest  Roman  enactment  on  Delict  or  Crime,  the  right  if 
not  the  religious  duty  to  ezact  vengeance  for  a  relative's 
death  though  not  intended,  ia  clearly  leoc^piised^  bat  pro- 
vision is  made  for  a  compulsory  settlement  of  the  matter  by 
peaceable  means. 

This  18  the  case  of  composition  or  atonement  for  in- 
voluntary homicide  undec  a  rule  retained  or  re-enacted  by 
the  Twehre  TableB^  but  evideittly  of  far  earlier  origin.  It  is, 
in  fact,  directly  attributed**  to  the  same  mythical  legislator 
as  the  law  makmg  voluntary  homicide  parriciditm  above 
€ited(§  18,  A.  36),  of  which  it  would  appear  to  be  a  subseq^uent 
pacagraph. 

Our  authority  is  ServiuB^  the  commentator  on  Virgil, 

under  Eclogue  4.  43^*^.  It  was  provided  (says  he)  in  the  laws 
of  Numa  that,  if  any  one  had  unintentionally  killed  a  man, 
he  should  fet  the  life  of  the  dain  present  to  ym^tgnaU  a  ram 
in  puMio  meeting.  On  the  quaint  iUustratMm  of  want  ct 
intention  preserved  in  the  XII — doubtless  from  the  oW 
books^^^I  shall  speak  when  I  come  to  the  corresponding 
clause  in  that  code. 

*  JlMftilg:,  i  p.  124:  OimtdK  pp.  303,  3M,  &.  1. 
^Talfc&Sii  0M MeMiMd^  p.  m 

*•  darfkM  id  Ueg«  4. 4BL  l8  Neniee  l«gftittr  c$»»m  m  at  al  qahiffl* 
piviMS  eoiidieM^licwiiaiflispie'<M|iiteos0Uoj^ 

Cteorg.  3.  387. 

>^  £.  it»     pp.  49,  50. 

^  esmiawmit  m  by  €to«o<Top^  17. 60. 

3^ 
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I  have  adopted,  with  most  modern  editors,  Huschke's 
emendation  agnatis  ejus  in  contione  for  et  natis  ejus  in 
cautioned*  The  words  et  natis  cannot  stand  and  may  very 
well  liave  ariaen  from  ae  natis  a  clerical  error  for  agnatis. 
Accepting  this  reading  as  Muirhead  does,  I  cannot  tinder^ 
stand  his  declining  to  admit  it  as  evidence  of  predecemviral 
agnati  in  the  ordinary  sense  of  the  word* 

The  verb  qfferret  does  not  indicate  more  than  a  {uresentar 
tion  or  tender  to  a  human  being,  the  absolute  sense  of  offering 
a  victim  (to  heaven  understood)  being  late  if  not  pecuhar  to 
Christian  Latinity. 

The  original  reading  of  Servius  "in  cautione"  which 
Schdll^^  appears  to  retain  might  bear  the  meaning  by  way 
of  security,"  i.e.  for  further  or  other  satisfaction,  though  one 
would  have  expected  "  in  cautionem"  Such  a  meaning  might 
be  reconciled  with  the  Greek  money  payment  {jrotvii)  for 
manslaughter,  which  forms  the  subject  of  the  dispute  in  the 
well-known  case  represented  on  the  shield  of  Achilles  (above 
§  13,  p.  424)  and  with  our  own  wergild  and  similar  payments 
in  other  northern  legal  antiquity.  It  is  not  clear  however 
that  this  was  the  Roman  view  of  such  a  case,  and  the  idea 
of  earnest  or  part  payment  is  scarcely  satisfied  by  the  ram^*, 
for  which  and  for  other  reasons  the  readmg  m  contione  is 
generally  preferred.  The  ofEer  and  the  presumed  acceptance 
are  required  to  be  made  under  circumstances  of  publicity 
and  official  presidency**.   While  the  contio  does  not  quite 

II  Above,  p.  111.  Rell.  p.  160. 

1'  Ib  the  aries  which  "mtbicitur  m  vestris  aetionibus"  (CScero,  Lo.  n.  10*) 

^rown  under,  subjected,  Roby  Gr.  ii.  §  2135,  or  smitten  in  8uh.?titution,  ib.  21 36  ? 
Festus  is  inconclusive.  Cf.  Suhici,'F.  p.  347  and  Svhxgcref  ib.  p.  351.  Even 
in  the  latter  Antistius  (Labco)  is  quoted  as  rather  in  favour  of  the  vicarious 
slaughter  "qui  pro  se  agatur,  caedatur,**  See  however  E.  R.  L.  p.  50,  nn.  i 
and  The  coincidence  of  Genesis  22.  13»  though  curious,  must  be  merely 
accidental. 

u  EBBtufl,  P.  p.  38.  Contio  significat  oonventum  non  tBmea  alivm  qptm 
eum  qui  *  magbtnta  rtH  a  saoeidote  pubUoo  per  praeoonaDH  ooiiTOoaiittw 
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amount  to  a  Court  like  that  of  the  Anglo-Sasion  hundred^*, 
it  is  something  more  than  the  chance  spectators  who  aide 
with  this  or  that  disputant  in  the  Homeric  trial-scene  before 
the  regular  Court  is  assembled^^.  It  may  be  not  unreasonably 
inferred  from  this  passage  that  all  homicide  was  recognised 
at  Bome  as  a  special  wrong  to  the  family  of  the  deceased^  ^ 
and  as  giving  them  a  rights  perhaps  imposing  a  duty,  of  blood 
revenge.  Where  the  killing  was  voluntary  the  right  to  exact 
this  penalty  was,  accordmg  to  my  view  of  the  law,  partddas 
esto,  shared  with  all  other  citizens;  though  this  Lynch  law 
was  doubtless  after  the  institution  of  qttaestores  parriddii 
merged  in  the  prosecution  of  the  offence  by  the  Sovereign 
or  his  officers.  Anyhow  it  was  incapable  of  private  con- 
donation (see  §  19,  p.  594),  Where,  on  the  other  hand,  the 
killing  was  involuntary,  it  appears,  strange  as  it  may  be  to 
our  notions,  that  the  rehatives  liad  in  very  old  times  a  similar 
right  or  duty,  but  one  which  belonged  and  continued  to 
belong  to  them  alone.  This  avenging  of  blood,  even  when 
the  kOUng  was  purely  accidental,  has  its  parallel  in  the 
Hebrew  records  and  in  other  ancient  national  histories^*. 
But  the  exercise  of  such  a  right,  even  in  that  approximation 
to  a  civihsed  state  represented  by  the  regime  of  Numa  is 
almost  inconceivable,  and  might  apparently  after  the 
establishment  of  the  rule  ".n  qui...pancidas  esto'^  have  been 
itself  a  capital  o&ence.  Hence  a  form  oi  condonation  was 
provided  by  authority  which  we  must  suppoae  the  relatives 
were  obliged  to  accept.  It  was  their  sole  affair — a  case  of 
private  wrong  remissible  by  the  party  injured.  The  publicity 
required  {contio)  may  have  been  in  old  times  to  guarantee 
the  slayer  from  further  proceedings  on  the  part  of  the  slain 

M  Stubba,  C.  H.«  L  p.  116 :  P.  and  M.  i.  pp.  18,  616. 
1*  Iliad.18.S02i  Hftbie,  A.L.p.  377.   Above,  pp.  394, 4S4. 
^  Nvnbflfs  30.23  $  Deoi.  19.  S.  Tlie  OMe  of  Pfttiooliis  in  Ifiad,  £3.  SS^ 
38  is  aofc  the  ■ani^bwns  one  of  homicide  in  diiMiA 
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mm'f  relati¥e0.  I  inclioe,  with  Jlieirmg^^,  to  think  that  it  im 

rather  in  the  interest  of  the  latter,  to  shew  that  they  have 
not  neglected  their  family  duty. 

MttirheadholdathAttheieeiiaotmeiitof  thia^'law''  in  the 
Twtke  TabiM  was  merely  intendad  to  atay  the  proseeution 
which  it  was  incumbent  on  the  kinsmen  of  a  murdered  man 
to  institute^^/'  I  do  not  exactly  iinderataud  this.  Such 
legal  proaeoation  would  only  lie  for  mnider,  i.e.  intentional 
homicide.  In  that  eaae  no  donbt  a  special  duty  to  instttute 
the  prosecution  would  naturally  be  held  incumbent  on  the 
kinainen.  The  particular  pressure  which  was  exercised  upon 
the  heredea  has  been  mentioned  above^  but  all  this  appears 
to  be  matter  of  iatec  juiispradenee.  As  to  the  staughter  of 
this  ram,  it  is  perhaps  not  merely  the  revengeof  the  kindred^^^, 
but  due  to  some  idea  of  the  wrath  of  heaven  against  even  an 
innocent  shedder  of  innocent  blood  having  to  be  appeased  in 
kis  interest^.  This  is  not  to  be  concluded,  as  we  have  seen, 
from  the  word  offene  above,  p.  612,  but  may  rather  be 
gathered  from  other  expressions  of  Servius  and  Festus.  So 
in  old  Athenian  law  the  involuntary  homicide  must  not  only 
oonoiliate  some  one  representing  the  relations,  so  as  to  escape 
their  yengeance,  but  also  mi^e  a  porifioatCHrir  sacrifice^. 

Talio.  Passing  to  minor  cases,  where  life  has  not  been 
taken,  and  the  religious  question  does  not  come  in,  but  some 
bodily  injury  has  been  inflicted,  we  come  to  the  wide*spread 
principle  of  foIio-*infliction  of  an  equivalent  injury  upon  the 
oHender  by  the  person  huil^^.    There  is  no  question  that 

1^  Jhering\  L  p.  188  "  MuirheadS  p.  102. 

"  §  19,  p.  595.  i"*  The  view  of  Jherixjg,  i  p.  187. 

Momrasen,  Str.  p.  85,  makes  tha  aries  a  piaculum. 
See  Demosthenes,  c.  Aristoc.  643,  644,  with  Harpocratifjn'a  explanation 
of  Aloi(Taijdai...dvri  Tov  i^LXdaaaOai  Kal  ireorat  rl  ovy  6  f6fios  K£XtiJ£t..MT^pr)K€P, 
E.  JR.  L.  p.  60. 

There  Is  no  douM  abool  the  meaning  of  tiia  woid»  theugli  Iiidon^i 
etymology  (Orig.  ft.  1^,  8^  utttQter  quis  pati»tQratfeeit)hMi  Uinqairtioacd 
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tills  usage  existed  in  predecemviral  times,  from  its  retention 
imd^  its  bare  name  without  explanfttion^  as  somethmg  well 
kBOwn,  in  the  Twelve  Tables,  ixa  more  serioos  caaee  <A  bodilj 
in  j  ury^  where  the  parties  camiot  agree  upon  A-c<nDpensalaon"% 

Talu)  Itself,  was,  as  has  been  well  remarked  by  Jhenug 
and  Cttq[^,  a  practical  limitation  by  custom  of  tke  free  practice 
oi  NYenge  genenllj  to  a  specified  and  particnlar  satisfaction. 
It  was  an  extremely  barbarous  and  archaic  form  of  satis- 
faction, but  there  is  no  reason  for  supposing  that  it  was  not 
actually  enforceable  in  certain  cases  under  the  XII.  The 
words  are  clear^  nor,  as  r^orted  to  us,  do  they  seem  to 
difltingnish  in  any  way  whether  the  injury  was  intentional 
or  not*. 

Talio  then  in  spite  of  its  l^arbarity  may  be  justly  styled  a 
regulated  self-help  or  self-satisfaction.  In  the  serious  cases 
for  which  it  was  retained,  the  Code,  as  we  skall  see,  suggests 
bnt  does  not  enforce  a  compootion.  The  details  of  this  case 
*  ,  and  the  minor  ones  of  personal  injury  will  be  treated  here- 
after. But  a  lew  words  must  be  said  here  on  what  is  possibly 
the  originAl  meaning  of  the  word  poena  as  bearing  on  tiie 
right  of  YMigeanee. 

Poena.  In  minor  cases  of  injuiy  treated  by  the  Code 
we  shall  find  it  enacting  the  compulsory  acceptance  of  certain 
fixed  smns  of  money,  which  at  the  time  meant  a  considerable 
sacrifice,  as,  or  for,  poem.  It  is,  however,  not  at  all  clear  that 
these  were  considered  in  the  light  of  damages,  any  more  than 
the  ram  which  was  to  be  tendered  to  the  relatives  of  a  man 
slain  by  misadventure  (at  least  according  to  the  view  here 
taken  of  that  tender). 

In  the  Roman  law  of  the  formulary  system,  neither  the 
death  nor  the  disfigurement  of  a  free  man  could  be  valued 
for  danu^es  nndec  the  le»  AquiUa,  though  compensation  was 

•  Tab.  8.  2.    See  Muirhead-,  p.  102,  corrooted  by  Goudy'a  note  12. 
U  JheringS  i.  pp.  133,  13S:  Cuq,  i.  p.  iv.         »  See  Gelliiw,  20.  1.  34. 
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recovered  indirectly  for  injury  short  of  death  under  the  head 
of  services^  or  hire  of  services,  lost  and  expense  of  medical 
attendance*.  The  principle  was  that  expressed  in  the  maxim 

of  Gains,  lihenim  corjms  nuUam  recipit  aestimationem^'^ , 
This  perhaps  held  good  also  in  the  older  time,  so  that  tlie 
payments  constituting  the  ^(ma  were  rather  the  considera- 
tion fixed  by  the  state  for  abstinence  from  private  vengeanoe 
than  the  compensation  for  harm  done. 

The  derivation,  as  well  as  the  national  ffovenance^  of  the 
word  poena  (of  which  that  in  the  Twelve  Tables  appears  to 
be  our  oldest  instance),  has  been  contested.  The  tendency  of 
recent  writers,  on  Roman  criminal  and  semi-ciiminal  law, 
has  been  to  regard  it  as  a  loan  word  borrowed  at  some  very 
early  period  from  the  Greek  nroivri,  in  the  sense  of  any  money 
penalty^  the  original  root-meaning  of  the  word  being  estimate 
or  payment^.  The  opinion,  however,  of  one  who  is  sfcill  one 
of  our  highest  etymologieal  authorities,  which  is  moreover 
supported  by  Jhering^  is  that  poena  originally  meant  the 
purification,  clearance  or  atonement  of  the  offender^,  both 
poena  and  woivi^,  whether  directly  or  collaterally  related 
to  one  another,  coming  from  the  common  root  of  ptirus, 
putus,  &c.  and  pointmg  properly  and  originally  to  a  clearance 
of  guilt  towards  heaven  and  liability  to  man.  From  the 
same  root  according  to  one  explanation,  and  that  not  the 
least  probable,  comes  ponlifex^. 

Whatever  the  provenance  or  the  derivational  meaning  of 
the  Latin  word  may  be,  it  is  clear  that  poena  meant,  to  the 

*•  Ulpian.  Dig.  9.  2.  7.  pr. 

Dig.  9.  3.  7,  see  ako  Ulpian,  Dig.  9.  3.  1.  5. 

*  Karlowa,  RRg.  ii.  p.  790 :  Monimseu,  Str.  p.  13 ;  Leist,  Gr.^ItaL  Bg. 
pp.  3S9, 390 :  Cnq»  i.  p.  334,  n.  3  (inoonoliuiTe) :  I  find  notldng  in  BrugmaoiL 

^  Gonsen*,  i.  p.  370 and  Beit,  p.  78 :  Jhedng*,  i  p.  277,  nn.  181  and  181  h : 
Oartiiu*  IB  undecided,  pp.  281,  472:  for oonnearion  withftott  Tengeanoe  and 
payment^  fte.  aae  Fiok,  WSrterb.*  i.  pp.  140, 147, 68f :  oi  too  Skeat^  £(710. 
Diot  ay.  Fain, 

^  Abore^l  13, ph 420.  SeetoOfgeneMllj,  JniiapnidaiM^ VL pp. 674» 67& 
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end,  something  different  from  mere  pecimiary  eompensation^ 
and  that  the  apparently  contradictory  statements  about  it 

can  be  reconciled  only  by  taking  into  account  the  element 
of  vindictive  satisfaction  as  well  as  that  of  damages,  even 
those  which  are  sometimes  called  (from  a  misapprehension  as 
to  the  sole  object  of  pnnishment)  exemjiiary^.  This  subject, 
however,  can  be  treated  thoroughly  only  when  we  come  to 
consider  in  detail  the  actions  ret  vel  poenae  perseg^uendae 
gratia  comparatae  under  the  formulary  system. 

Lampoon.  There  is  an  apparent  private  wrong,  of  a 
persoual  character,  against  which  a  penalty  is  enacted  in 
general  terms — lampoon^^.  This  I  think  is  correctly  to  be 
regarded  as  the  imposition  of  a  public  penalty  by  the  XII. 
But  it  is  not  impossible,  from  its  extravagant  and  at  the 
same  time  "characteristic"  (see  §  18,  p.  587)  form  (cudgelling 
to  death),  that  it  replaced  a  previous  private  vengeance 
aanctioned  as  appropriate  by  public  opinion. 

Pur  manlfestuB.  With  regard  to  offences  against 
property  there  is  one  case  in  the  Twelve  Tables  into  which 
the  old  idea  of  self-help,  by  way  of  vengeance,  has  been 
supposed  to  enter — that  of  the  thief  caught  in  the  act — by 
night  in  any  case,  by  day  if  he  defends  himself  with  a 
weapon^.  But  I  regard  this  as  a  mere  consequence  of  the 
right  of  private  arrest  (in  itself  indeed  a  form  of  self-help) 
and  consider  that  the  killing  is  justified  on  account  of  the 
danger  incurred,  not  the  indignation  felt,  by  the  owner. 

Contracts.  As  to  private  wrongs  arising  from  con- 
tractual or  quasi-contractual  obligation  in  the  regal  period 
a  very  few  words  miay  here  be  said.  £arly  law  is  mostly 
the  law  of  Delict  Public  or  Private:  and  violation  of  Rights 
of  Property,  if  considered  in  the  latter  light,  will  come  most 

*^  Kenny,  Outlines  of  Criminal  Law**,  p.  12. 

»«  Tab.  8.  1  and  Cicero,  do  Kep.  iv.  Fragm.  10.  12. 

"  Tab.  8.  13:  Cioero,  pro  TuUio,  20.  47,  &o.,  &fu 
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pmperly  nmder  the  head  of  Ftoeednxe  (below^  p.  620).  Any 
de&iite  recognition  of  obligation  ex  cofUraelu,  ooneq^onding 
directly,  in  Austin's  words,  to  j  us  in  jwrsoyiam,  belongs  to  a 
more  developed  stage  than  the  regal  period. 

Infozmal  agreements  there  mnat  have  been,  in  the  nature 
of  things,  not  unlike  the  later  oontracts.  There  clearly 
early  promises  backed  by  a  sort  of  divine  sanction,  wiiicli 
probably  lost  a  good  deal  oi  its  eMcacy  on  the  subordination 
of  the  religious  to  the  secular  power:  Much  weight,  however^ 
is  attributed,  by  Roman  writers  at  the  end  of  the  republic, 
to  the  prism  fides,  the  religious  or  social  sanctions  of  these 
engagements.  But  it  does  not  seem  that  we  can  pomt  to 
any  specific  legal  remedy  until  we  come  to  the  fiduciary 
employment  of  mancipation  which  does  not  appear  to  have 
been  developed  before  the  time  of  the  XII.  This  undoubt- 
edly provided  a  recognised  legal  bond  in  the  case  of  mortgage 
and  pledge,  deposit  and  probably  loan  for  use  (comimdatum)^ 
For  loan  {M^perfmtittmm)  there  was  clearly  developed  in  the 
period  between  the  time  of  Servins,  or  perhaps  the  beginning 
of  the  Republic,  and  the  legislation  of  the  Twelve  Tables  the 
remarkable  contract  of  nexus,  on  which  I  shall  speak  more 
paitioularly  hereafter.  There  is  little  doubt  that  itipfdatio^ 
or  the  recognition  of  spomio  as  a  legal  contract,  is  later  than 
the  Twelve  Tables.  It  is  generally  considered  bygood  authori- 
ties to  be  a  consequence  of  the  lex  Foetdia  c.  326  b.c« 

I  have  spoken  of  the  rise  of  obligations  re  and  verbis* 
The  iMi^io  Utteria  and  the  specific  obligations  eon$enau 
probably  did  not  come  into  existence  until  the  latter  half  oi 
the  republican  period. 

If  we  look  at  the  obligations  quasi  ex  contractu  mentioned 
in  Justinian  3.  27,  we  shall  see  that  the  only  ones  at  all 
likely  to  have  existed  in  early  times  are  those  arising  from 
family  relations.  The  more  serious  breaches  of  duty  in  these 
relations  were  no  doubt  in  theory  criminally  treated,  and 
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subject  to  tjie  usual  severe  sanction^  appeal  from  which,  when 
allowed,  wo«ld  pennit  of  tho  offender's  timdiy  withdrawal 
into  exile.  Minor  oSenoeB  of  the  same  chuneter  were  oon<- 

sidered  matter  of  religious  censure,  but  that  sanction  was 
not  backed  so  much  by  any  legal  proceeding,  as  by  gentile 
ostKacism — a  very  serious  pnmsiuiie&t  in  early  r^ublican 
tunes. 

The  obligations  qua$i  ex  delicto  are  obviously^  from  our 
extant  passages  of  the  Edict,  matter  of  late  Praetorian  law. 

Ground  for  real  actions.  To  delict  belong,  in 
pcincii^,  the  wrongful  detritions  which  give  rise  to  real 
actions.  These^  however,  differ  materially  from  what  is 
ordinarily  meant  by  delict,  in  the  fact  that  here  an  original 
right  itself  is  contested  as  the  subject-matter  oi  action,  not 
the  infringement  of  an  admitted  original  right,  to  security* 
It  is  possible  that  these  cases  were  not  very  numerous  in 
early  Rome,  for  the  reason  alleged  by  Sir  H.  Maine^^  for 
infant  communities  in  general,  which  is  peculiarly  applicable 
to  Borne— the  small  number  proportionately  of  persons 
between  whom  disputes  as  to  property  could  arise.  There 
could  be  neither  ofEence  nor  contested  claim  between  members 
of  a  family,  as  to  property  which  is,  in  the  eye  of  the  law, 
exclusively  owned  by  the  head.  Encroachments  upon  the 
family  inheritance,  as  a  whole,  or  its  produce  were  apparently 
treated  as  sins. 

On  the  death  of  a  paterfamilias,  his  then  household 
succeeded  to  his  property  on  principles  roii<]^hly  stated  in 
§  4,  pp.  105— 112  which  however  soon  required  the  r^nlation 
which  appears  in  the  XII  (ib.  p.  110).  In  cases,  however, 
where  there  is  no  question  of  more  distant  succession  or 
priority,  but  the  sui  of  the  first  generation  take  alone,  though 
a  standing  e(m$artiim  map  remain  (§  4,  p.  108),  on  the  other 
hapd,  a  division  of  the  property  may  be  desirable,  and  pro*- 

A«  Ju.  Ob.  10. 
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ceedings  for  thb  purpose  though  atlxibuted  to  the  XII*^  no 
doubt  belong  to  an  older  period  and  are  in  fact  probably  the 

earliest  legal  proceeding's  taken  in  Rome. 

The  actio  Jam%l%ae  erdscundae  was  probably  ao  amicable 
suit  throughout^  as  it  is  obviously  conceived  in  Lenel's 
reproduction  under  the  formulary  system^.  The  difficulties 
of  explaining  the  word  ercisco  and  of  reconciling  that  explana- 
tion with  the  phrase  ercto  non  dto  I  must  leave  until  I  come 
to  the  Twelve  Tables.  At  present  I  pass  to  some  features 
of  a  non-amicable  suit,  a  dispute  as  to  property,  which  are 
evidently  of  the  highest  antiquity  and  illustrate  both  the 
principle  of  self-help  and  the  general  religious  character  of 
early  Eoman  law.  The  preHminary  forms  of  claim  and 
counter-claim  in  Gains'  legis  actio  sacraimenti  are  commonly 
considered  to  represent  a  fight  or  at  any  rate  an  assertion  of 
conflicting  rights  by  the  strong  hand*'.  The  sacramentum 
is  clearly  a  means  of  replacing  the  rough  arbitrament  of  battle 
by  a  sentence  involving  some  degree  of  religious  sanction. 
For  it  is  incorrectly  apprehended  by  Sir  Henry  Maine  as  a 
wager.  The  loser's  deposit  did  not  go  to  the  winner,  and  the 
word  itself  is,  on  the  wager  theory^  left  unexplained.  It  was 
a  mutual  assertion^  upon  oath,  of  the  justice  of  the  conflicting 
claims,  and  the  sacrifice  of  the  loser's  stake  which  went 
ultimately  in  pnhlicum,  poenae  nomine^  is  most  probabl}^  au 
expiation  for  perjury.  As  to  the  oath,  and  the  amount  of 
the  deposit  see  Festus  (F.  p.  344,  Saoraimenium)  and  Oaius 
(4.  14).   The  money  itself  is  called  sacramerUum  by  Tano*^ 

»  Gaius,  Dig.  10.  2.  1.  pr.  ■*  Lenel,  Edictum^,  p.  201. 

^  Gains,  4. 13—17.  Maine,  A.  L.  p.  374 :  JlleriIlg^  i.  p.  129.  Plaatus  haa 
Tej^tedtehtmoeBtoiheemMUbenik,  Gains  (4. 14)  speaks  of  it  «s  tried 
by  Mcramenhm  undor  tbe  Twelve  Tablen^  and  the  fonn  of  maamniarioii 
fdndkla  in  whieh  this  pcooednie  ie  atOised  is  evidently  eKtmndy  anoiMit. 
Ear]ow»,  RBg.  iL  p.  190. 

*  TanOb  L.  Ii.  &  180.  Ea  peomia  quae  in  jadicium  venit  in  litibiis 
Menoientiim  a  aaoro.  Qui  petebat  et  qid  infiolebatiir  de  aliis  lebot  nttiqiie 
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in  an  mterestmg  passage  wbich^  if  it  does  not  actuaUy  intro- 
duce the  pontiff,  suffices  to  prove  the  originally  religious 
character  and  destination  of  the  deposit.  In  the  evidently 
early  time  to  which  we  may  refer  the  practice  of  sacfamentum, 
we  must  remember  that  the  king  was  still  a  pontiff,  and  had 
probably  absorbed  the  functions  of  the  pontiff  proper. 
Festus  in  another  article  on  SaeramefUum  (F.  p.  347)  has  a 
lame  story  about  the  money  being  so  called  quod„.eon' 
sumAatur  in  rebw  divinis.  Whether  U  is  deVoted^  or  the 
litigant  himself  is,  in  case  he  swears  falsely,  I  shall  not  waste 
time  in  enquiring^^. 

Reference  of  private  cases  to  private  judices  was,  as  we 
haveseen^  traditionally  represented  as  one  of  Servius' 
diminutions  of  the  royal  prerogative.  What  is  meant 
appears  to  be  not  the  simple  act  of  reference,  which,  if  to 
Pontiffs  or  Patricians  generally^  would  be  little  gain  to  the 
aggrieved  Plebeian,  but  allowing  the  parties  to  choose  their 
own  judex,  which  is  sometimes  attributed  to  Gaius'  hx 
Finaria  (G.  4.  15)  and  is  certainly  posterior  to  the  establish- 
ment of  the  Bepublic^.  But  on  the  l^it  actiones  I  shall 
have  to  speak  more  fully  when  I  come  to  deal  with  the 
Twelve  Tables. 

quingonus  acris  ad  pontem  deponebant  de  aliis  rebus  item  certo  alio  legitime 
numero  atkiuinj  qui  judicio  vicerat  suum  sacramentum  e  sacro  auferebat, 
vioti  ad  aerariom  redibat.  Of  the  words  ad  pontem  there  was  an  old  emenda- 
tion 06  powHfieam  idiioh  IffiUer  lejects,  taking  thiB  to  be  meroly  a  lociu 
qnidem  eaoer  ad  pontem  saUieiiim. 

Dun  treato  this  subjeet  at  great  length,  taUng  the  latter  view  (in  the 
ease  of  a  wilfully  false  ola^),  in  his  Saonle  Schnts.  la  the  militaiy  mora* 
menimi  it  ia  geneially  tindeitstood  to  be  tiie  oath  of  fidelity  itself:  in  the 
original  legal  one*  thece  seem  to  have  been  two  elements,  one,  a  statement 
on  oath  by  the  party  of  the  jnstioe  of  his  claim,  the  other  an  invocation  of 
the  vengeance  of  heaven  npon  him  in  ease  his  claim  (strictly  his  oath) 
proved  unjust. 
^  §  IS,  p.  638. 

•  ItisplaoedbyKariowa(BBg.i.p.274,D.2)in472B.a 
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Ablegatio,  5& 

Accensi,  499,  511.  624  sq.,  527 
Adoption,  73j  by  will,  441  sq. ;  to 

recrait  family,  ]3Z 
Atrarii,  519.  52Q 

Aes  in  mancipation,  55Q 
Aes  aignatum,  aiil 

Affinitas,  66,  124, 1 28, 131j  in  ecclesi- 
astical and  English  law,  128 

Ager  publicus,  147;  assignments  of, 
see  Public  Land,  grants  of 

Ager  tributariiis,  stxpendiaritts,  619 

Aggregation  theory,  12^  15  aq.,  19 sq., 
26 

Aggressions  of  Romans,  500  sq. 

Agnatio,  109  sqq.,  123,  163,  256, 350; 
bloodfeud  and  wergild^  123,  134, 
153,  195;  and  cognation  in  Anglo- 
Saxon  laws,  1^  Bqq.;  in  non- 
Roman  races,  114  sqq.,  129  sq., 
153;  originates  in  manus,  134 

Agnus  curio,  322  sq.,  349 

'Ayopd,  281,  394,  396  sq. 

AlyiKopeUf  337 

Al^  (pparpia,  323 

Alternations  of  Roman  and  Sabine 
ascendancy,  23r)-245,  378 

Ancestor  worship,  134 

Ancns  Martins,  237,  378,  379,  404, 
462.  473,  474,  482;  aUeged  publica- 
tion of  part  of  Numa*s  laws,  672 

Anglo-Saxon,  and  Roman  origins, 
compared,  354;  place  names  and 
special  cults,  20^4  sq. 

Ansdsaig,  492 

Antipatriarcbal  theory,  24  sqq. 
Apaturia,  312,  313.  344,  349 

'A<f)prrr(j^P*  347 

Appius  Claudius  Caecus,  185,  186, 
284, 483, 489, 520, 530, 540. 542. 5M 
Appius  Claudius,  decemvir,  664 
Appius  Claudiiis  RegiUensis,  241. 
642^647,  659^  662 


AppHcatio,  2Mi  266 
Approximations  to  sovereignty,  200, 

iiillsqq.,  464  sqq. 
'ApyadfU,  337 

Argoan  chapels,  321  sqq.,  517;  rela- 
tion to  curiae,  330;  rites  of,  329 

Argei,  327  sqq.,  416,  419 

Aries,  sacrifice  of  for  involuntary 
homicide.  111,  116.  612,615 

Armature  of  troops,  365,  486  sqq., 
501,  524  sq. 

Arrogalio,  167^  220, 318, 372  sqq.,  441 
sqq.,  446,  449,  474.  475;  plebeian, 
how  rendered  competent,  374; 
representation  of  agnates,  &o., 
442 

As,  origin  of  word,  650 

'A<rTi»  'A^oXtri),  485*  ^ 

Assembly,  prior  to  monarchy,  395 

Assidiii,  489  sqq..  504,  542 

Atilius  and  SybiUine  Books,  as  evi- 
dence of  hereditary  priesthood, 
177  sq. 

Attic  four  tribes,  336;  names  indi- 
cating castes,  ib. ;  three  tribes  of 
Pollux,  338 

Auctoritas  Patrum,  294,  297,  3S2 

Augurs,  465 

Auspices,  370,  371,  379;  as  check  on 
com.  curiaia,  363 ;  monopoly  of, 440 
Austin  on  Social  Contract,  1 
Arval  gilds,  677 

Aryan  popular  assembly,  357;  India 
an  exception,  ib. 

Ba<n\€^s,  340^  394,  400^  409, 422  sqq,, 

452,  470i  iepwv,  463 
Basilidae,  421 

Bear  rites  in  Attica  and  Arcadia,  28^ 
33,  mi 

Bloodfeud  (see  also  Wergild,  Agnatio), 
115,  163  sqq.;  and  <t>parpl;  347; 
limits  of  right  and  duty,  169 
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Sfjnorum  Posteseio  wide  CognaU, 
123;  unde  Ltgitimi,  113 

Borh,  198,  199,  412 
Borshold^r,  199,  412  , 
BovXi),  28L  262 
Breiwealda^  40ft 
J8«rA,  166,  413 

Oc^a  comitia,  see  Com«<»a  ca&i^a 
Calator,  366,  433, 
CSaletidR,  Ides,  Nones,  434  sq. 
Campus  Martius,  367,  43 ^ 
Capital  charges,  trial  of,  466,  600. 
609 

Capiie  cend,  490.  51fi 
Captivity,  effect  on  marriage,  ^ 
Carvilius  Ruga,  story  of,  97  sqq., 
103 

Cato,  on  cZtwsM,  500;  speech  ^ 

dote^  100  sq. 
Cattle  as  basis  of  clusseSy  508 

—     as  basis  of  coinage,  551 
Celerea,  2^  ^ 

Census,  502  sqq.,  511,  540 

Centuria,  as  voting  unit,  362,  522, 

539  sq,;  meaning  of  termination, 

285;  praerogativa,  541 
Ceniuriatue  ager,  170^  214  sq.,  220 
Centuries,  senior  and  junior,  iSti  sq., 

54QBqq. ;  brigading  of  musicians 

andfabri,  49L  499,  521 
CesBw  m  iure,  546;  legitimae  heredi- 

tatis,  119 

Children,  sale  of,  6^  mancipatio  and 

noxa)  surrender  oi,  fidi 
Cippus  in  Forum,  4,  433,  464,  577. 

582 

ClaaseSt  armature  of,  4d5  8q.;  basis 
of  qualification,  6^  608,  511, 
542;  diptaiae,  4d4  sqq. ;  develope* 
ment  of,  504  sqq.,  510,  536;  mili- 
tary service,  485  sqq.,  498;  witviZe*, 
496w  5211  sqq. ;  plural  or  singular, 

^  48a  sqq.,  ^  sq.,  500  sq.,  504; 
wealthy  less  numerous,  50^,  622 

Classiaritts,  510,  533 

Cla6si4!i  tMtes,  543,  646 

Gkude,  485,  488;  prima,  4^1;  pro- 
finda,  243^  4d6 


Claudii,  II,  493,  542,  566 sqq.;  Im- 
migration, 556;  Marcelli,  118, 564; 
Nerones,  5fi4 

Cleisthenes,  reforms  of,  338 sqq.,  362, 
390 

CUentes,  261  sqq.,  564;  possible 
origins,  263 

Clipeus,  494  sqq. 

Clustumina,  tribus,  658,  5fil  sqq. 

Coemptio,  72,  76,  79-83,  85;  divorce 
horn,  99i  effect  on  potestas,  91; 
fiducial  causa,  85,  86,  96^  144; 
mutual  purchase,  81  sq. 

Cognatio,^  122  sqq.,  128,  348;  recog- 
nition of,  evidenoe  of  eariy  tracing  y 
of  kinship  through  women,  39,  44 

Cognomina,  119  sqq.,  114  sq.;  how 
far  hereditaiy,  121 

Coinage,  early  Homan,  561  sq. 

Cornea  money,  as  basis  of  dosses, 
499,  502,  508,  511,  529.  542 

Columna  rostrata,  inscription,  498 

ComiLatus  maximua,  538 

Comiiia,  in  interregna,  299,  302 

Comitia  of  Romulus,  369 

Comitia,  powers  of,  623 

Comiiia  calata,  sqq,,  374,  433, 
437,  439;  centuriarum,  446 sqq.; 
dates,  438,  439;  mauguraiio  438; 
various  functions,  438 

Comiiia  cerUuriaia,  374,  378,  383. 
483,  493,  499,  520, 621^  538i  mode 
of  voting,  539 sqq.;  triaJ  before, 
600,  609;  tamocratic  character, 
520.  64fi 

Comitia  cwriata,  2^  278,  318,  3fifi 
sqq.,  400,  442,  446,  456,  483,  548; 
aUeged  democratic  character,  362; 
Ux  curiata  in  Republic,  360;  arro- 
gaiio,  374;  confers  gmtUiias,  376; 
decides  on  peace  or  war,  ib.  sq.; 
functions,  religious  and  family, 
366;  electoral,  377 sqq.;  judicial, 
878^  3^  legislative,  321  aq^q., 
382  sq. ;  military?,  369,  364i  in 
Repablio,  369;  lictors  represent- 
ing, 370  sq. ;  mode  of  voting,  361 
a^;  original  patrician  character, 
360  sqq.;  rex  proposes  li^iffla- 
tSon^  383;  semi-tegislative  acts, 

Comiiia  iribuia,22»,  431 

ComitiBl  wil^  toope  of,  447  sqq.  Seo 
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also  Testamenium  in  catatis  comi- 
tits 

Common  ownership  of  gens,  202  sqq*, 

225 

Compitalia,  503,  5M  sq. 
Compitum  Fabriciumf  309.  513 
Composition  for  involuntary  homi> 
cioe,  publicity,  1 16,  611  sqq.,  6M 
.    Confarreatio,  16  sqq.,  24a,  441^  463; 
archmo  character,  77i  ceremonial, 
ib.;    connection    with  religious 
office,  78^  confined  to  patricians 
till  Servios,  78.99.271;  totemiam, 
188;  witnesses,  scarce  and  func- 
tion, 78,  29L  316 
Conscripti,  269,  293  sqq. 
Conserratio  bonorum^  582,  587 
Consilium  of  family  or  neighbours, 
55. 57. 58.  98. 123, 166;  of  rex,  466. 

mi 

Consortium^  IQH  sq.,  619 
Constitutional  law,  early^,  7,  305,  567 
Contio,  583;  and  comitxa,  432,  435, 

444,  446;  and  Hundred  coart, 

612  sq. 

Contract,  in  regal  period,  617  sq. : 

consensu,  108,  618;  liieris,  618; 
re,  ib. 

Conubium,  68  sqq.,  268.  283;  be- 
tween patricians.  68j  between 
patrician  and  plebeian,  69,  271, 
272.  283;  between  plebeians,  69^ 
271,  272;  with  peregrines  and 
latins,  70;  originally  narrow,  6& 

Corporate  sovereignty,  386 

Council  of  family  or  neighbours,  see 
Consilium 

Craft  gilds,  195,  257,  261 

Criminal  law,  originally  sacral,  450; 
developement  of,  591 

Crusfumeria,  see  Clustumina 

Curia  Calabra,  321,  434  sq. 

Curim,  137^  204^  206^  269,  277^  278^ 
302 sqq.,  ;K)5 aqq.,  403, 465;  admis- 
sionof  plebeians,  317  sq. ;  and  gilds, 
192;  and  tpparplai,  313,  333,  354i 
and  Senate,  278,  283,  285,  291. 
306;  as  conviria,  307;  as  fraction 
of  tribe,  307;  as  house  of  worship, 
311.  326,  326;  as  locaUties,  2^ 
308,  312,  320.  325,  368.  513.  617; 
as  military,  306.  359,  434;  as 
political,  434;  are  associations  of 


genUs,  247^  283,  324i  corporate 
action?  329;  lessening  importance, 
350;  mode  of  voting,  316;  local  and 
gentile  names,  146.  321;  number 
artificial,  313^  315i  origin  of.  249. 
315,  482;  plebs,  vote  for  tribune, 
317  sqq.,  369.  513;  prao-Servian 
regulation,  308;  unifying  religi- 
ous character,  192-195,  308,  311, 
446.  446;  relation  to  local  tribes, 
324;  rex  as  military  leader,  458; 
sacra  supervised  by  Pontiffs,  430 

Curiae,  trioes,  gentes,  relative  anti- 
quity, 12 

Curiae  veteres,  names.  311,  320 

Curial  festival  and  phratrio,  312 

Curiate  organisation,  a  growth,  later 
than  gens,  162,  5M 

Curiatim,  284i  291^  301,  311 

Curibusque  aeveris,  234 

Curio,  286;  maximus,  309,  317,  323» 
350;  and  decurio,  286,  365 

Custom  as  source  of  law,  390 

Death  sentences,  various  forms,  581 
Debtors,  alleged  relief  by  Serviua, 

537 

Decimal  arrangements,  246;  mili- 
tary, 14,  18,  196 

Decuria,  moaning,  249 

Decuriae,  in  curia,  307;  in  Senate, 
248  sq.,  285  sqq.,  289  sqq.,  298, 
301  sqq.,  469,    See  also  AtKdSes 

Decurio,  156*  286*  365 

Aixa  TTpQroi,  287 

AexdSes of  Dionysius,  16,  1698q.,  200, 

245.  285.  302 
Delectus  servorum,  534 
Demes,  names  of,  352;  and  pagi,  ib. 
Depontani,  416 
A€(nr6n?j,  226 

Detestatio  sacrorum,  372,  444 
Devolio,  52,  56,  450,  583  sqq. 
Dichotomous  divisions  in  GeduB,  208 
Dictio  dotis,  100  sq. 
Dictatorship,  562 
Dies  fasti,  435,  439i  lustrici,  34ft 
Diffarreatio,  79,  94  sqq. 
MK-n,  394 
Dioscuri,  560 

Divorce,  94  sqq. ;  early  cases,  98? 
as  distinct  from  abductio  a  poire  or 
diffarreaiio,  96i  husband  as  judge, 
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101;  usually  by  mutual  cooBent, 

96^  100 
Domestic  jurisdiction,  58  sq. 
Dominua,  meaning,  212.  22fi 
Dorian  triadB,  3M 
Dosy  result  of  marriage  tine  manu, 

litQaqq. 
Double  gentes,  157.  268  sqq. 
Drafts  on  lower  orders,  489,  glO. 

£28  sqq. 

Duality  of  Roman  origins,  signs  of, 

18.  231.  m 
'  Duicensus,  67^  487,  5il 
Duumviri  perduellionia,  369, 377, 380, 

459.  595 sqq.;  appeal,  699 sqq. ; 

how  appointed,  467^  468^  699; 

praotical  change  in  fonction,  6QQ 

EcUdorman,  251,  413 

Elders  in  Homer,  424,  427;  oooncils 

of,  282  sqq. 
Eleusinian  procession,  417  sq. 
Emere,  meaning,  81^  549 
Empiio  nummo  uno,  556 
Enclosure,  217^  225 
Endogamy,  152  sq.,  162,  1^ 
Enuptio  gentis,  69,  IMl  sqq.,  154,  248 
Eponymous  founders,  9^  159  sqq. 
Equites,  285i  484 
Ercto  non  cito,  108,  6^ 
Erw,  62,  lOTj  meaning,  212,  227 
Eaquiline,  settlement  of  poor  on,  504. 

531 

Etruscans,  42,  44, 238,  241  sq. ;  addi- 
tions to  Senate,  292;  alleged  origin 
of  gen^,  171;  auxiliaries,  240,  461 ; 
deities,  25Q  sq. ;  domination,  240; 
dynasty,  9,  437,  456;  hatred  of 
Argei,  328;  aouroe  of  Luceres, 
237  sq.,  253 

Etymology,  value  of  argument  from, 
45 

Execution,  place  of,  596 

ExercitiLs  of  Serviua,  an  array,  499, 

510,528 

Exogamy,  112,  152,  162,  189;  no 
trace  in  Home,  6& 

Exploitation  of  populace,  529-638, 

see  also  Drafts  on  lower  orders 
Exposure  of  infants,  57  sq. 

Fabri  Tignarii,  491,  521 
Faihu,  221 

G.  m. 


■Familia,  and  militant  system,  origin 
ol  State,  46,  ZlA  sq. ;  as  com-  > 
munity  in  Rome,  225;  council  of, 
see  cojisilium;  effect  of  common 
religious  belief,  161;  fundamental 
unit,  244;  in  lai^er  sense,  119  sqq., 
166,  456;  meaning  of  word,  53; 
property  of,  62,  106  sq.,  209; 
primaeval,  295;  quasi-corporate 
character,  124,  152 

Familia  and  pecunia,  122^  209,  212, 
544,  587 

Familia  ItUia,  135,182.  See  also Oen« 

Fatniliae  erdscundaCf  620 

Fas,  20^  4p,  525  sqq. 

Fecennia  Hispala,  story  of,  150  sq. 

Filiusfamilias,  capacity  for  public 

office,  56i  in  com.  cefUuriaia,  see 

Duicensus 
Flamens,  432  sq.,  461,  463,  465; 

jlooai,  310;  majores  and  minores, 

180.  Sfffi  sq.;  Martiales,  367,  369 
FolCy  and  populuSj  206;  'land,  148; 

-mot,  413 
Fordicidia,  311 

Forvacalia,  193,  312,  322  sqq.,  439 

Frankpledge,  199 

Frithgilds,  166,  168,  194  aq.,  199, 

200.  206.  257 
Fu/r  manifesiua.  Oil 

Gabii  and  Rome,  treaty,  12£ 
Qaesum,  526 
Qaei'Vddata,  31 

Gains,  Book  1  of  Institntee,  plan  of, 
41  sq.,  64  aq.;  on  mandpcUio,  548 
sqq. 

Garrisoning  of  Rome,  486  sqq. 
Oeilfine,  13 
TcX^oyrft,  336  sqq 

Tivos,  156.  164i  169,  333,  341^  344, 
346,  349;  nature  of,  139*  346; 
names  of,  351 

Oens  Antislia,  175;  Atilia,  177; 
Aurdia,  Ul  sq.,  179,  273j  Claudia, 
126,  147^  154i  293,  472,  556 
aqq.,  see  also  Cktudii;  Fabia,  125, 
14Q8q.,  146,  166,  18ii  Flaminia, 
180;  Fonteia,  374,  449;  Oenucia, 
174;  Julia,  120,  125,135. 140. 181; 
Marcia,  183i  437^  Minucia,  117* 
174;  Papiria,  259,  292i  Pinaria, 
140.  146.  184;  Pomponia,  437i 
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Pott  tin,  140.  184;  Quinctia,  Quinc- 
tilia,  140,  141^  186i  »'a^ma.  302. 

OenUs,  112,  135  sqq.,  187,  204,  206, 
2Ifi8q..  3Q28q.,  304,  307,  427, 
455,  588;  alleged  Etruscan  origin, 
171;  bloodfeud,  154;  Oens  and 
euriOf  unifying  religious  principle, 
144.  327.  329;  relation  to  decuria, 
286;  to  familia,  26,  20,  158l  to 
sept,  maegth,  &c,,  20^  to  gild, 
Ifilsqq.;  to  tribus,  12,  29,  159, 
m ;  closing  o!  circle,  142,  256,  269, 
afl^sq.,  314,  350,  471i  common 
ownership  of  gens,  207,  209,  222; 
constituent  of  curia,  157.  Ili9  sq. ; 
corporate  action,  117,  120,  149, 
152.  154.  162;  division  into 
houses,  121;  double  ffentes,  268  sq., 
484.  563;  historically  recorded 
structure,  138  sqq. ;  immigrant, 
177.  183;  joint  military  action, 
156;  joint  occupation  of  land, 
146  sqq.,  506;  majores  and  minores 
269.  291  sq.,  470i  names  of, 
sources,  22,  159,  lii3  sqq.,  190; 
origin  and  nature  of,  not  a  con- 
struction by  a  founder  but  a  growth, 
17,  137  sq.,  249;  not  arising  from 
sodalitaien,  168;  or  totemic,  188, 
190;  plebeian  gentes,  142,  157,  173, 
268.  272.  .119,  484,  564j  primeval, 
295;  probable  origin  in  military 
organisation,  136  sqq,,  168.  246 
sqq.;  various  theories  of  origin, 
158.  165;  sources  of  error,  136; 
mcra  supervised  by  pontiffs,  430 

Oentiles,  J  45;  as  owners  or  occupiers 
of  land,  146  sqq.,  606  sq.;  cura 
furiosi,  127,  149;  definition  by 
Cicero,  138;  duty  of  taliot,  116; 
residual  ownership  or  inheritance, 
113.  127  sq.,  148i  sacra,  279,  see 
also  sacra  gentilicia;  hUela  144, 
149 

Oentis  enupiio,  see  Enuptio 
Tetpvpaioif  416  sq. 
Oerefa,  see  Reeve 

Qesith,  131 

Gild  (see  also  Craftgilds,  Frithgild, 
Trade-gild),  Anglo-Saxon,  166,168. 
198;  Oild  Merchant,  267,  261j  re- 
lation to  curia,  192;  to  familia. 


191.  195;  to  gens,  191  sqq, ;  to 
maegas,  194;  to  <f>paTpla,  192,  354; 
to  township,  191 
Greek  arrangements  of  people,  hypo- 
thesis of  origin.  Ml ;  family  names, 

m 

Greek  and  Roman  organisation,  dif- 
ferences, 332  sqq.,  339,  350,  353; 
rejection  of  numerical  parallel, 
345;  tribe,  analogy,  339 

Guarantee  against  eviction,  555 

Gynaeoooraoy,  27,  22  sqq. 

Hadrian,  on  parricide,  605 
Half  tribe,  voting,  54Q  sqq. 
Hastati,  495  sqq.,  524  sqq. 
Healsfang,  132 

Hebrew  monarohs,  391.  393;  patri- 
archs, 51,  160 
Henadur,  15,  296 

'Eirrd  irdyot.  (see  also  SeptimorUium), 
514.563 

Hercules  and  gent  Pinaria,  184  sq. 
Hercditas,  106  sqq. ;  sine  saeris,  143, 
444 

Ueredium,  62,  212  sqq.,  223;  alien- 
ability, 218;  compared  with  later 
assignments,  ib. ;  will  of,  219 

Herts,  107,  212  sq.,  22^ 

Heretoga,  251,  409 

Herus,  see  Ems 

Hesiod,  compared  with  Homer,  396 
sq.,  408,  423,  479i  relative  dates, 
396;  prohibitions  in  Hesiod,  579 

Hide  (see  also  Classes,  basis  of), 

542  sq. 

Hindoo  family,  20,  63i  village  oom- 

munity,  163 
'Wxiiiif  ifytfiovLa,  404 
Hirpini  Sorani,  190 
Homer,  compared  with  Hesiod,  see 

Hesiod  compared  with  Homer; 

trial  scene,  394,  424  sqq.,  433 
Homicide, involuntary.  111,  116. 611 

sq. 

Horatius,  story  of,  69,  594.  597  sqq. 
Hortus,  213  sqq.,  223 
House  community,  20 
Hundred,  14,  195  sqq.,  286;  relation 

to  tens,  206;  antiquity  of  judicial 

administration,  395 
Hundredesman,  201 
Hundrtdgemot,  192  sq.,  396 
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Hynden,  20L  206 

Jmperium,  368,  370  sq. 
Inauguration  366  sq.,  369,  378, 432  sq., 
440,  465 

Indian  village  communities,  270. 

•Ing,  160,  163,  198,  205 
Innungen,  137,  165 
Insassen,  505 

Interdidio  aqud  et  igni^  585 
Interdictum  de  uxore  exhibenda  et 

ducenda^  84 
Interregnum,  286  sqq.,  289  sq.,  298 

sq.,  321  sqq.,  469.  472;  in  republic, 

299  sq. 

InUrreges,  298  sqq.,  464;  order  of, 
303;  patrician,  301 

Judge,  408^  422i  precedes  rex,  392, 
424.  480;  plural  or  singular,  394. 
424.453 

Judices  privati,  469,  539,  621^  ple- 
beian, 539 
Judicium  imperio  continens,  36& 
Jitgerum,  215;  bina  jugera,  2M 
Juno  Lucina,  516 

JuSy  576;  oeculi,  67|  Quiritiunif  236, 
388;  largely  pre-Tarquinian,  454 

Justice,  early  administration,  393; 
function  of  rex,  455 

King  (see  also  Rex)  as  personified  in> 
stitutions,  lOj  Corssen's  primeval 
399.  406,  456  sqq.,  471  sqq. ;  rela- 
tion to  Senate,  parallels,  295 

Kinship,  real  or  feigned,  as  basis  of 
nation,  16  sq.;  in  Gilds,  &c.,  198 

KX^poj,  221 

Kr^pca,  222 

Kopios,  226 

KibfiT],  352 

Lampoon,  in  Twelve  Tables,  617 

Land,  basis  of  Servian  assessment 
(see  also  Cltwses),  493  sq.,608i  com- 
mon ownership,  see  Oena;  distri- 
bution of  by  Servius  (see  also 
Servius),  504 

Latin  League,  233> 

Law,  Austin's  definition,  387;  may 
precede  Sovereign,  5;  of  nature,  61 


Legacy  (see  also  Tegtamentum),  223. 

375,446 

Legal  fragments,  metrical  form,  evi- 
dence of  antiquity,  3 

Leges,  origin  of,  376,  623;  regiae,  see 
Regiae  leges 

Legio  dassia  (see  also  Classes  navaiea), 
53a  sq. 

Legion,  497,  610,  523  sqq. 

Legislation,  not  primitive,  623,  667; 
instances  of  late  evolution,  389; 
popular  consent,  390 

A^axat,  165,  350  sq. 

Leucothea,  40  sq. 

Lex,  public  declaration,  375,  460, 
643.  646.  566 

Lex  AemUia,  493;  Aquilia,  610,  616; 
Canule{a,m,  70,  270, 272i  Claudia, 
113;  Cornelia,  371;  Duodecim 
Tabularum,  see  Twelve  Tablee; 
Julia  de  vi  primta,  610;  Liciniae 
(leges),  470j  Ogulnia,  174,  183, 
186.  270,  363,  463;  Ovinia,  28L 
284,  301,  317;  Pinaria,  621i  Poe- 
telia,  71,  102,  618i  Pompeia,  588^ 
606;  Fublilia  Philonis,  377i  Pub- 
lilia  Voleronis,  521,  563;  Rivalicia, 
327;  Sulpiciae  (leges),  327i  Voco- 
nia,  110,  489,  500 

Lex  cenluriata,  for  censor,  369 

Lex  curiata,  325,  350i  375,  378,  379, 
432sq.,  440,  4438q.,  467,  474, 
699;  character  of,  367;  de  imperio 
(see  also  lex  regia  de  imperio),  368 
sq.,  371.  3S0sq.;  under  Republic, 
36»-375 

Lex  mancipi,  322;  perdueUionis,  696, 
601,  606;  publica,  375i  regia  de 
imperio,  368,  322  sq. ;  de  imperio 
Vespasiani,  373;  Salica,  9,  197; 
tribunicia,  405,  583  sqq.,  591 

Liberi,  meaning  of  word,  53 

Libertinae,  pacing  out  of  gens,  151 

Liberiini,  265,  in  gens,  268 

Lictors,  representing  comitia  curiata, 
370  sq.,  ai9 

Aoxayol,  500 

Locuples,  491  sq. 

Luceres,  see  Ramnes,  Tities,  Luceree 
Lucius  Tarquinius,  240 
Luperci,  140,  231 
Lusiratio,  330 
Lustrum,  503 
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Lyoians,  only  half  Aryan,  30 

Maegth,  39,  106,  131  sq.,  155,  168; 

and  gild,  194;  in  England,  lil  aq. 
MagUter,  curiae,  156,  322,  330,  350; 

equitum,  562 
Majestas,  599 
MaUw,  197,  425 

Mancipation  absolute  character,  554; 
ae^  or  as,  550;  described  by  Gal  us, 

'  548  sqq. ;  Jiduciaria,  618;  guaran- 
tee against  eviction,  545,  555; 
imnginaria  f>endilio,  554;  of  chil* 
dren,  60j  of  land,  545;  of  res  nee 
mancipi,  5411  sq. ;  originally  con- 
fined to  moveables,  547;  publicity, 
545;  witnesses,  545  sq. 

Mancipatory  will,  448 

Mancipium  (see  also  Maticipatio), 
222,  536 ;  original  meaning,  609 

Mancipium  (civil  bondage),  74,  82 
sqq.;  different  types  of  case,  88j 
dici^  fjratia,  88;  ex  noxali  cmisa,  89 

Manipular  system,  4Qii  sqq.,  510 

Manor,  410 

Manumission,  62,  263,  266^  by  will, 

448 ;  censu,  488;  from  manus  by  co- 
em  piio  or  usu«,  95 ;  vindicta,  020 

Mantis,  65,  1^  sqq.,  Iil2  sq.,  256; 
among  plebs,  70;  by  tutus,  76,  82, 
83;  divestitive  facts,  natural  or 
civil  death,  diffarreatio,  manu- 
missio,  91-95;  not  captivity,  93; 
husband's  disciplinary  control,  24 

ManuSy  meaning  of  word  in  combi- 
nation, 24 

Manns  injectio,  610 

Marcus  Auroiiufs,  d^cretum  of,  610 

Marriage,  by  capture,  72j  customary 
ceremonies,  ib.;  form  of,  70j  71; 
juris  gentium,  not  primeval  at 
Rome,  67|  of  brother  and  sister, 
37;  plebeian,  270;  sine  manu,  41^ 
82  sqq.;  sine  manu,  deductio  do- 
mum,  86j'  sine  manu,  divorce  easy, 
99 ;  ^irie  manu,  probably  as  ancient 
as  inanus,  87^  sine  manu,  essential 
conditions  and  form,  85 

MaBtarna,  239 

Materfamilias,  changes  in  meaning 

of  word,  19  sqq. 
Mater  Matuta,  4Q  sq. 
Matriarchy,  18, 2fi  sq. ;  among  Etms- 


cans,  42 sqq.;  among  Romans, 

39 sq.;  among  Teutons,  no  trace, 
38;  in  Attica,  3fi 

Matrimonium  (see  also  Marriage, 
Manus  and  NupUae),  11  sqq.,  79. 
81.  86 

Matrana,  264 

Midovres,  422 

Medren-maegth,  IM 

Military  leader,  precedes  rex,  391, 
479  sq.;  with  familia,  source  of 
State,  46,  224i 

Military  service  of  classes,  485  sqq. 

Mode  of  voting  in  centuries,  362, 539 
sqq.;  in  curiae,  361 

Monandrous  family,  7,  18,  30,  45, 
48,  52,  66,  ipj  Aryans  attain 
before  separation,  30,  45j  pre- 
cedes gens,  187;  stage  at  which 
it  appears,  26,  29,  45 

Monarcny,  not  before  Tarquinius 
Priscus,  456;  not  immediate  on 
iribunus,  455;  not  primitive,  295 

Monogamy,  66 

Monies,  lAl;  and  pagi,  ib.;  as  places 
of  worship,  326  sq. 

Mundium,  2fi 
MutterrecU,  21  sq.,  31,  42 
Mythical  history,  2,  111 

Names,  national,  meaning  of,  8^  of 
old  curiae,  320;  of  gent.es,  see  Oens; 
of  owner  and  proi)erty,  224;  of 
peoples,  singular,  simiLir,  plural, 
divergent,  254,  352 

Nexm,  57^  618 

Novae  curiae  (see  also  C«rto«),  513 
Noxal  surrender  of  children,  60 
Numa,  237,  300,  301,  516,  577 sqq.; 
alleged  legislation  on  religious 
matters,  10,  Ui  234,  377,  393, 
419.  436.  461-3.  571,  572,  577-9; 
on  administration  of  pagi,  326, 
330;  on  boundaries,  216,  219;  on 
consecratio  bonorum,  582;  on 
father's  power  of  sale,  59;  on  in- 
voluntary homicide,  111,  116,  611. 
613;  on  parricidium,  590, 604^  613; 
on  sodalitates,  146,  165;  on  spolia 
opima,  511;  appointment  of 
pontiffs,  419,  461-3;  of  quaestores 
parricidii,  381;  civil  jurisdiction, 
468;  distribution  of  lands,  517; 
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made  Roman  patrioian  before 
election,  464;  mode  of  election, 

378-9 

Nuptiae,  form  of  (see  also  Marnage, 
Matrimonium)^  70^  Tlj  justae,  65, 

Oath  of  trae  judgement,  426 
Obligation  discharge  of,  553;  quaai  ex 

corUractu,  618  sq. ;  quaai  ex  delicto, 

61ft 

Offence,  as  sin,  451.  588;  against 
family,  588  sqq.;  against  person 
or  property,  608  sqq.;  against 
State,  581  sqq.,  595  sqq. 

OiKo5€<nr6rr}s^  423 

Orbi,  488 

Ordinances  (see  also  Legislation), 

475,  566.  5fia 
Ordo  Sacerd<Hium,  459, 

Origin,  of  gens  (see  also  Gens)^  136 
sqq.;  of  State  organisation  (sue 
also  State),  221 

Ownership  by  plebeians,  5Q6  sqq. 

PaganaliCf  513  sqq. 
Pagi,  141j  425,  513;  as  places  of 
worship,   226 sq.;   not  political 

districts.  32a 
Panfagana^  Li 
Panoply,  495^  526 

Parricidiumy  377.  380  sqq.,  584  sqq., 

590  sqq.,  594,  6ir,  613;  derivation 
of  word,  40,  602  sqq.;  punishment 
of,  605;  scope  of,  603.  602 
Partes  urbis,  see  Regiones  urbis 
Pater,  meaning  of  word,  52|  fiduci- 

Paterfamiliaa,  209;  effect  of  death, 
104;  exclusive  owner,  62j  1(»6.  209, 
225;  power  of,  see  Patria  poUstas; 
succession  to,  104  sqq.,  619 

Patres,  derivation  of  word,  258  sq.; 
conscriptif  293;  niajorum  et  iriino- 
rum  gentium,  232,  24L  289,  291i 
patrician,  282,  288 

Patria  pote^tas,  5L  63^  256,  588: 
attributed  to  Romulus,  therefore 
ancient,  49^  customary,  ib.;  dives- 
titive  facts,  death,  office  of  child, 
emancipation,  adoption,  SSsqq.; 
evolution,  50j  hmitations,  54,  56. 


156;  nature  of,  113;  parallels  to, 
62 sqq. ;  probably  specially  Roman, 
25,  29,  48,  50i  sanctions,  51 
Patriarchal  theory,  19  sqq.,  159 
Patrician  and  plebeian,  an  original 
division,  257,  267;  possibly  racial, 
255.  273;  welding  of  (see  also 
Serviua),  484.  504,  See  also  Co- 
nubium 

Patrician  checks  on  comitia  curiala, 

262 sq.;  monopoly  of  office,  277, 

278;  of  land,  228 
Patricii,  282;  and  palres,  25&8q., 

282;  miiiorum  gentium,  259 
Patrimonium,  201  sqq,,  220 
Patronus,    201  sqq.;    and  client, 

breach  of  duty,  586;  later  optional 

patron,  204;  lutda,  122 
Pa3rment  of  soldiers,  see  Stipendium 
Peculium  and  clientela,  265  sq. ;  (xta- 

trense,  488 
Pecunia  and  familia,  see  Familia 

and  pecunia 
Pelasgio  elements?,  225 
TlcXdrrfSy  261  sqq. 

PerdueUio,  377,  380,  382,  468,  521 
sqq.,  595 sqq.;  later  than  parri^ 
cidium,  592;  repubUcan  oases,  598 
sqq.;  why  Horatius  accused  of, 
592 sqq.;  meaning  of  prefix,  595, 
603 

Pervading  numbers,  three  &o.,  15, 
244;  five,  13,  21^  22 

Petit  treason,  263 
Phalanx,  sqq.,  SOU  51Q 
^parpla,  139,  308,  333,  342  sqq., 
34ft  sqq. ;  and  bloodfeud,  347;  and 
curia,  25,  313;  and  gild,  192;  and 
^I'X-?^.  314.  344;  as  family  register, 
346,  .im 

Phratric  f  estival  and  o^u^  curio,  323, 
349 

4>uXiJ,  155,  333,  334.  ^  346,  514; 

and  (fyparpia,  314;  and  tribus,  313 
Pignoris  mpio,  610 
Pihim,  522 

Pilumnoe  poploe,  243,  358,  365 

Place  names,  Anglo-Saxon,  204  sq. 

Plebeian  gentes,  see  Gentes;  credi- 
bihty  of  fasti  capitoliniy  174 

Pld>8  {pld)ea,  plebeii),  260  sqq.;  and 
populus,  260,  364;  as  clientes,  261, 
262  aq.;  as  conquered  populations, 

40—3 
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f66i  coemption  271 ;  eontdnum  be- 
tween and  with  patricians,  69^  211 
eq.,  28:^;  first  secession,  561 ;  how 
competent  for  adrogalio,  374;  rela- 
tion to  gentee  and  curiae,  sacruy  and 
voting  (see  also  QerUes),  173.  IHI 

Sq.,  264.  201  sqq.,  311  sqq.,  325, 
 9f  513 ;  marriage,  270;  meaning 

of  name,  260,  358i  origin,  246^  2iil 
Bqq. ;  ownership  by,  origin,  506 
tqq. ;  potestas,  272;  preponderance 
in  number,  267;  quasi-gentile 
aacra,  269;  relationships  not  merely 
cognatic,  271;  right  of  testatio 
M7  sq. 
Plorare,  289 

Poena,  422,  615;  not  compensation, 
617 

Polyandry,  18j  in  Britain,  32; 
Greece,  32;  Ireland,  31 ;  Sparta, 
34;  no  trace  among  Teutons,  2S 

Polygyny  in  Greece,  35 

Pomoeriump  6fifi  sq. 

Pons,  420;  aublicius,  418^  420,  422 

Poniifex,  23L  242, 332,  366,  375,  37L 
381, 407  sq.,  il5.  429  sqq.,  457-62; 
administration  of  justice,  436  sq. ; 
as  atoners,  421;  as  purifiers,  421. 
429,  585,  616j  calatio,  see  Comiiia 
calata ;  chiefs  of  religion,  430;  deri- 
vation of  word,  415  sqq. ;  functions, 
429 sqq. ,450;  how  appointed, 431 ; 
in  republic,  464;  in  family  law, 
441;  maximus,  463;  minor,  434, 
463,  4M ;  precedes  monarchy,  398; 
quasi -secular  functions,  432;  ten- 
ure of  office,  ib. 

Popular  assembly  in  administration 
of  justice,  393 

Populus,  425,  489,  504,  537i  and 
Anglo-Saxon  kingdom,  251 ;  and 
pkba,  260,  364i  and  iribus,  242  sq. ; 
meaning  of  word,  358;  share  in 
udrogaiio,  449;  share  in  judicial 
proceedings,  425;  share  in  wills, 
449 

Porca  praecidanm^  579 

Porsena,  418,  486,  514,  557,  563 

Possession,  basis  of  right  and  obU- 
gatio,  492;  evolving  into  owner- 
ship, 5Q7  sqq. 

Potestas,  abducendi  of  wife's  father, 
83,  84;  of  magistrate,  370;  patria. 


Patria  potestas;  vitae  necisque, 
57,  63 

Precarium  and  c/terafela,  265  sq. 

Pre -Servian  constitution,  289;  re- 
vision of  oonstitotion,  247  sqq. ; 
regulation  of  cwria,  308 

Priest- judge,  an  early  stage,  392, 
398.  422  sq.,  454 

Prieat-king,  431 

Primus  flamen,  180 

PHncipes,  491  sq,,  526,  528 

Principium,  meaning  of,  361 

Private  ownership  of  moveables,  pre- 
historic, 2VL  222i  land,  210,  222; 
possible  origin,  211 

Private  wrongs  in  early  law,  451. 
608  sqq. 

Privus,  228 

Proletariiy  489  sqq.,  504.  510  sqq., 
529.  534.  542;  absorption  of  old, 
510.  511,  52Q 

Property  in  land,  210,  217,  222;  in 
moveables,  prehistoric,  211 

npoardTrji,  261  sqq. 

Provocatio,  380,  382,  458 

Pubhc  lands,  grants  of,  147, 215, 217. 
2 1 8, 504. 506,  517. 535. 537, 539. 563 

Public  and  private  law,  as  patrician 
and  plebeian,  273 sqq.,  277 sq.;  as 
state  and  individual,  276;  distinc- 
tion difficult  for  early  law,  303 

Publicus  8acerdo8f  68S 

Putifez,  42L  585 

Putv^f  purus,  421 

Q.R.C.F.y  meaning,  42fi  sq. 
Quadratue  agar,  22Q 

Quaesiores  parricidii,  369,  377,  380, 
459.  482,  59Qsqq.,  597  sq., 

613;  distinct  from  financial  quaes* 
tores,  592;  how  appointed,  467; 
extension  of  functions,  592  sqq. 

Quasi'Comitia  for  sacerdotal  elec- 
tions, 370;  of  minority  of  tribes, 
431 

Quinto  quoque  anno,  503 

Quirinalia,  323 
Quirinus,  235  sq. 

Qvirites,  235  sq.;  derivation  of  word, 
ib. 

Ramnes,  Titles.  Luceres,  232  sq.,  222 
sqq.,  24G,  247,  252 sqq.,  273,  402, 
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460,471;  distinctioii  older  than  ter- 
ritoriality, 254;  racial  diatinctione, 
233,  237-9.  253;  secundi,  2fi2 

Kape  of  Sabine  women,  72,  321 

Raudusculum,  SiSsq. 

Eeal  actions  in  early  law,  61& 

Recurring  nombers,  see  Pervading 
numbers 

Eeeve,  199,  200,  204,  400,  409,  413 
sq.,  452;  probable  origin,  203 

Regiae  leges,  10,  IL  62,  69^  82,  100, 
372,  377,  382,  3S9  sqq.,  436,  452^ 
465,  467,  475,  538,  566-621;  com- 
parison with  Twelve  Tables,  573; 
esoteric  rubrics,  576  sqq. ;  exoteric 
mainly,  576,  581;  fragments, 
mainly  sacral,  represent  the  whole 
legislation,  575,579sqq.;  imperfect 
sanction,  579,  581;  alleged  legis- 
lation on  confarreaiio,  consti- 
tution, 668;  contract  and  delict, 
569;  distribution  of  land,  2M  sqq.; 
divorce,  96,  97^  homicide.  111, 
1 16, 61 1 ;  judices,  538, 621 ;  outrage 
to  parent,  52,  589;  parricide,  see 
parricidium;  patria  potestas,  588; 
patron  and  chent,  586;  perduellio, 
see  PerdueUio;  religious  rules,  521 
sqq.;  sale  of  children,  59^  sale  of 
wife,  75;  sodalitutes,  146,  165; 
spolia  opima,  577;  linguistic  pecu- 
jiaritie8,573  sq. ;  on  private  wrongs, 
6D&8qq.;  on  public  wrongs,  Si 
sqq.,  5Msqq.;  public  wrongs  as 
sins,  576,  581 

Begifugium,  9,  439  sq. 

Regillus,  battle  of  Lake,  486.  sq. 

Regionea  urbis,  330,  617 

Registration  under  Servius  (see  also 
Servian  system),  501,  515,  568 

Relationship,  as  bar  to  marriage  (see 
also  Marriage),  65  sqq. 

Religion  as  factor  in  early  law,  392 
sq.;  not  in  Anglo-Saxon,  251; 
essential  in  Roman,  58fi 

Religious  belief,  common,  as  factor 
in  family,  161 

Repudium,  see  Divorce 

Res  mancipi,  512,  544  sqq. ;  origin  of 
distinction,  225 

Ret  nec  mancipi,  ownership  of,  in 
early  law,  542 

Rex  (see  also  King),  242^  306,  332, 


388.398  sqq.,407,431,433, 4878q., 
454 sqq.,  459,  461  sqq. ;  and  Senate, 
4fi&sq.;  as  paterfamilias  of  com- 
munity, 458;  civil  jurisdiction,  468 
sqq. ;  cognomen,  184;  earlier  reges 
unhistorical,  522 ;  initiation  of  legis- 
lation,  383;  Irish  parallels,  479; 
judicial  administration,  465  sqq.; 
judicial  function  the  original,  457; 
original  function,  various  views, 
ib.;  meaning  of  word,  422  sq.; 
modes  of  election,  varying,  328 
sq.;  not  primeval,  12,  399, 406, 466 
sq.,  477  sqq. ;  rex  sacrorum,  sacri- 
fieulw,  4^  78^  184^  340,  434,  439. 
462,  464;  suggested  consilium  of 
Rex,  46fi 

Roman,  aggression,  500  sq.;  and 
Anglo-Saxon  evolution,  compari- 
son, 255  sqq.;  family,  42  sqq.; 
origin,  divergence  from  Momm* 
sen's  view,  355;  origin,  duality, 
see  Duality 

Romulian  (see  also  Romulus),  comi- 
tia,  369i  constitution,  137,  249, 
260,  377,  538,  see  also  Romuhan 
institutions;  ceKcis  (see  AeAdSes).  in- 
stitutions, m,  200,  248,  251,  259, 
282,  285.  288.  292.  aOSsqq.,  3fi4 
sq„  410,  474,  507,  512 sq.;  attri- 
butable to  Greece,  343;  niilitary 
system,  147, 156j  tribes,  13, 17, 24, 
42,  170,  221i  sqq. ;  coalescence  of 
tribes  a  historical  fact,  16^  tribe 
not  a  coalition  of  gentes,  17, 18, 29i 
not  a  State,  51;  unit  of  property, 
216.  499.  502 

Romulus  (see  also  preceding  entry), 
72. 75,  232,  234,  237.  289.  205,  301, 
321.  324.  381.  383,  387,  436.  460, 
482.  514.  517.  518.  556.  578;  divi- 
sion into  tribes,  curiae  and  gentes, 
not  act  of  founder,  12, 16,  229,  470, 
472,  479;  and  private  ownership, 
211,  215 sqq.,  219;  attribution 
of  legislation  to,  evidence  of  anti- 
quity, 3,  12j  49j  570 sq.;  legisla- 
tion  attributed  to,  on  adultery,  74i 
on  constitution  (see  also  Romu- 
lian institutions),  377, 638;  devoiio, 
52.  58:^. ;  divorce,  fifi  sq.;  exposure 
of  infants,  57,  58j  military  organi- 
sation, 460;  outrage  on  parents,  62, 
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589;  parricide,  800  Parrieidiumi 
pairia  pottstas,  49^  588;  patron 
and  client,  10,  586;  sale  of  children, 
59;  not  a  historical  person,  11 
R(yrmii,  486.  621  sqq. 

Sabines,  variable  equilibriam,  with 

Latins,  235-45,  378;  contribution 
religious,  11^  234;  racial  distinc 
tion,  sacra,  146i  Mi  252; 

senators,  289 

Sacella,  3^ 

Sacer,  see  Sacratio 

Sacerdotal  el^tioos,  ^iMWt-comilta, 
370.  m 

Sacra,  familiariay  124  sq.,  134.  144. 

441,  443;  gentilicia,  124  sq.,  139 

sqq.,  143  sqq.,  366^  441,  446; 

imported,    177;  privata,  publica, 

141,  143;  of  plebeian  gentes,  232 
SacramerUum,  421 ;  meaning  of  word* 

62Q  sq. ;  not  a  wager,  424,  45L  62Q 
Sacratio,  sacer,  sacrum,  451,  582  sqq.; 

for  civil  purposes,  584;  pronunti- 

atio,  583 
Sacrorum  deiestatio,  372,  438^  441 
Sacrosancti,  587 
8acred  circle,  394,  424 
Sale,  nummo  uno,  556;  of  children, 

Salian  gilds,  571;  hymn,  236, 365,511 
Salic  law,   197;  eponymous  com- 

Silers,  fi 
it,  231 
Scubini,  400,  411,  452 
Slacht,  corporate  character,  iM 
iScirpea  simulacra,  328.  517 
Secundi  Ramnes,  etc.,  292 
Self-help,  676^  609 
Senate,  247^  249,  259  sq.,  278,  2811 
sqq.;  and cttrta, 278,  283  sqq., 291 ; 
and  rex,  469;  deliberative  func- 
tion, 292;  increase  in  number,  302; 
initiative  in  legislation,  383;  mem- 
ber of,  2S2  sq. ;  originally  patrician, 
288;  primeval?,  295;  representing 
curia  and  gentes,  296;  veto,  377 
Senators,  equality  of,  289;  how  ap- 
pointed, 290j  296i  life  tenure,  281 
SenaiusconsuUum,  de  Bacanalibua, 
150,  280;  de  imperio  Vespa8iu7ii, 
373 

Senex  coemptwnalis  IM 


Senior  and  jonior  centuries,  4Maq., 
54Q8q. 

Septimontium,  22fi  sq.,  514,  51fi 
Servian  assessment,  on  what  based, 
493,  499,  508,  542;  exercitus,  see 
Exercitus ;  quadripartite  division  of 
oity.331,514sqq.;  tribes.  503;their 
purpose,  512;  connexion  with  old 
tribes,  curiae  and  gerUeSf  ib. ;  names 
all  patrician,  165;  wall,  514;  date 
of,i 

Servian  system,  institutions,  re- 
forms, 222,  242,  247,  271,  274  sq., 
365.  447,  451,  473,  481  sqq.,  608i 
objects  of,  172,  483,  502^  606^  512, 
538;  evolution,  540;  reforms,  how 
enacted,  536;  timocratic  character, 
521 ;  registration  as  aim,  57^  501, 
562,  568 

Servius  TuUius,  9,  43,  60,  239  sq., 
475;  actual  work  of^  568;  admis- 
sion to  Roman  patriciate,  464;  a 
real  person,  482,  573;  death  of, 
537.  568.  589;  elected  bv  coniio, 
379;  legislation  attributed  to.  536; 
on  constitution,  537,  568  sq.;  con- 
tract and  delict,  569 ;  distribution 
of  public  lands,  217,  504,  506. 
537,  539;  division  of  city,  514 
sqq.;  judices,  469,  539,  621_;  relief 
of  debtors,  537;  settlement  of  poor 
on  Esquiline,  ib. ;  sodalitates,  146; 
weights  and  measures,  545,  551; 
private  property  existed  before, 
211.  217 

Sex  mffragia,  246,  459  sqq.,  4M 

Sex  Vestae  sacerdotes,  246,  460 

Sippe,  131  sq.,  148 

Slaves,  in  army,  534;  position  of,  fil 

Social  contract,  1 

Sodnles  Tit  it,  167,  252 

Sodalitaies,  140, 165^  HI  i  as  public  in- 
stitutions, 167;  not  source  of  gena, 
168;  for  worship,  167;  sacrorum 
conaervandorum  causa,  142.  146, 
16L  252 

Soldiers'    pay,    introduction,  see 

Stipendium 
Solon,  37,         139.  165,  335  sqq.. 

473,  504,  508.  605 
Sororium  Tigillum  (sec  also  Hora* 

tius),  594:  sqq. 
Sors,  22ft  sqq. ;  in  voting.  Ml 
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Sovereignty,  192,  403.  454  sqq.;  ad- 
ministration of  justice,  ^fisq., 
455;  complete  under  Tarquina, 
293.  471,  572;  deveiopement  by 
onion  of  functions,  3M  sqq., 
451;  legislative  power  late,  38S 
sqq.;  obtained  oy  concessions, 
472;  origin  in  priestly  headship, 
56.  172;  proper,  late,  391  sq. ;  sole 
and  corporate,  386.  401 

Spolia  opima,  lex  of,  577 

Sponsalia,  71 

Sponsio,  618;  meaning,  71 

SpuriuSy  meaning,  43;  Carvilius,  see 
Carvilius 

State,  origin  and  early  history  of, 

47^  277,  398i  conception  of,  385; 
evolution,  243  sqq.;  first  appear- 
ance in  Rome,  51j  original  and 
secondary  formations,  3M 

Steiyibetreter,  ^21 

Stipendium,  fi95  sqq.,  518.  552 

Siipulatio,  553,  tiiS 

Succession  on  intestacy,  105  sqq., 
Q19 

Sui  heredeSf  105  sqq. 
Summus  Cyprius  vicus,  638 
IvyolKurit,  233i  of  Theseus,  3M 
SuppHcium,  584 

TaKo,  116,  123.  6Msq. 
Tanagra,  the  bridge-town,  412 
Tarquinian  system  (see  also  Servian 

system),  242,  279,  482;  union  of 

tribes  into  populusy  332 
Tarquinii,  Etruscan,  211 ;  historical, 

2  9 

Tarquinius  Priscus,  365. 378, 469,479. 
616;  admitted  to  Roman  patriciate, 
464;  alleged  constitutional  reforms, 
13,  365,  47L-  addition  of  third 
tribe,  292;  additions  to  senate, 
288,  471;  sex  auffragia^  459  sqq. ; 
policy  of,  423 

Tarquinius  Superbus,  379»  466^  475. 
606.  558,  576,  601,  605 

Tatius,  52,  232,  240,  556,  671,  589 

Tens  and  thirties  in  Greek  organisa- 
tions, 342 

Tens  in  Romuhan  tradition,  248, 251 

Tens-men,  2QQ 

Territoriahty  in  sovereignty,  3B2 
Te^tamentunif   438;   adoption  by. 


447  sq. ;  antiquity  of,  105;  in- 
officiosunif  446;  manumission  by, 
44S;  curiate  control,  220 

Testamentum^  in  comitiis  calaiia,  220, 
an  sq.,  441  sqq.,  424  sq.,  545, 
648;  scope  of,  447;?  legislative, 
444,  449;  in  procindu,  365,  445 
sqq.,  548;  per  aes  et  librantf  448 

Teutonic  household,  63 

Q^fiiares,  385,  390^  393  sq. 

Theocracy,  392 

Thiudana,  408 

Thorp,  202 

Threefold  divisions,  24fisq. ;  in  Greece 

and  Rome,  315^  33^ 
Timocratic  character  of  comitia,  620, 

640 

Tithing,  197,  203 

Titles,  see  Ramnes.  Titles,  Luceres 
Totemism,  6^  28,  182  sqq.;  in  gena, 
188 

Township,  196;  and  gild,  191i  in 

England,  163,  166,  204: 
Trade  gilds,  166,  192  sq.,  261 
Trial  scene  on  shield  of  Achilles, 

394,  424  sqq.,  433 
Triarii,  498,  525,  526,  52S 
Tribal  deities,  see  Tribus 
Tribes,  pure  and  impure,  IM 
Tribuere,  402  sq. 
Tribules,  519 
Tribunal,  405,  412  sq. 
Tribunu8  (chieftain),  200,  217^  23L 

251,  296,  305,  332,  357.  377,  SST 

398.  400,  401  sqq.,  407  sqq.,  422, 

455  sqq. ;  essentially  military,  403; 

meaning  of,  245;  of  Romulus,  404; 

]p08Sibly  two,  405 
TrtbuniiSf  celerum,  404  sq. ;  miliium, 

405 

Tribunus  plebis,  404,  661;  how 
elected,  317,  318,  363,  369.  513; 
protection  of,  584  sq. 
.  Trtbiis  (original),  243;  and  ^uXtJ,  25, 
313;  as  composed  of  gentes,  23; 
older  than  genrdy  12,  250 

Tribus  (Servian),  503,  512  sqq.;  clo- 
sure of  list,  520,  535;  evolution, 
621;  meaning  of  word,  not  three, 
17,  230,  231,  315j  names  all  patri- 
cian,  I65i  Claudia,  472,  618,  666 
sqq.,  Pinaria,  563.  PopUlia,  ib.; 
order  and  style,  518;  original 
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number,  517;  reduction  of  num- 
ber, 614^  618^  558 

Tributum,  402  sq.,  512^  51H 

T/)iTri'.«»,  338,  34r,  343 

TuUus  Ho8tiliu8,  237,  300,  473,  482, 
571,  597  sq. ;  appeal  to  comitiat 
377,  569,  601;  and  curia  calabra, 
322;  consulta  Senate,  466;  intro- 
duction of  Alban  principes,  2S9 

Tun,  155,  411;  no  religious  basis, 
354;  -gerefa,  196 

T6pavt>o%  428,  475  sq. 

TuriM,  202 

Turiae  laudatio,  143 

Tuscus  Vicu8„  239  sq. 

Tutela,  125  sqq. ;  change  of  concep- 
tion, 126  sq. ;  legilima  of  agnates, 
111,  125,  152;  patroni,  127j  per- 
pelua  of  women,  84,  95,  126.  144; 
ttatamentaria,  125,  152 

Tutor f  functions  of,  126  sq.,  533; 
peraoTUxe  dcUur,  meaning,  127; 
tutoria  optio,  151  sq. 

Twelve  Tables,  9L  107,  108.  113. 
148.  194.  206.  372.  469.  501,  504, 
521,  536,  539.  542,  550,  568,  573, 
574,  609,  616,  618,620i  fex  publica, 
perhaps  first,  375,  523 ;  provisions : 
ablegatio,  57j  arbiter,  502;  archaio 
punishments,  601;  assidui  and 
proletarii^iMaq.,  504;  burial,  580; 
conubium,  69^  283;  dies  fasiil, 
436;  dos^,  102;  heredium  and 
hortus,  2ia8q.,  218  sq.,  223i  in- 
voluntary homicide,  611.  614; 
lampoon,  617;  legacy,  375,  450; 
manumission,  448;  manua  injectio, 
610;  marriages  without  manu^, 
81  sqq.,  103;  noxal  surrender,  60; 
nuncupatio  in  mancipatio,  555; 


parricide?,  606;  patron  and  client, 
586;  privilegia,  523;  public  and 
private  law,  273;  sale  of  children, 
59,  88,  89i  sodalitates,  165j  suc- 
cession, 109,  116  sqq.,  123,  148  sq., 
619;  (alio,  615;  trmoctium  abease, 
82;  tulela,  125  sqq. 

Uii  Ugassit,  376,  450 

Valerian  reforms,  482.  522 
VcUerii,  11,  302,  472,  521 
Velati,  524.  522 
Velitea,  522 
Venus  Libitina,  516 
Vettis  Claudia    Tribus,  472,  552 
sqq. 

Vibenna,  Caelius  and  Aulus,  239  sq. 
ViQpatia,  22,  23 
Vicus,  196,  202 

Village  community  (see  abo  Tun), 
21  sqq.,  63,  295,  329.  35i^  403i  in 
India,  163,  270;  in  Rome,  225 

Vindicaiio,  610 

Viritim  aaaignatio  (see  also  Public 

lands,  grants  of),  212 
Volonea,  531 
Vulci,  tomb  at,  238 

Wall,  Servian,  4,  5M 
Wapentake,  197 

Wergild,  LLL  LIS  sqq.,  123,  129  sqq., 
134,  153  sqq.,  168  sq.,  193  sqq., 
347.  389,  424.  612 

Wife  in  manu  (see  also  Manua, 
Marriage,  Coemptio,  Confarreatio), 
23  sqq.;  sale  of,  15 

Witnesses  to  mancipatio,  545 

Women,  in  Homeric  times,  33^  per- 
petual tuUla  of,  see  Tutela 
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